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REPLY 
VID 1105 of 2023 

 

Federal Court of Australia 

District Registry: Victoria 

Division: General 

 

NICOLE PREECE 

Applicant 

ARISTOCRAT LEISURE LIMITED (ACN 002 818 368) 
and others according to the Schedule 

Respondents 

 

Note: Terms defined in the Amended Statement of Claim filed 25 May 2026 (Amended 
Statement of Claim) have the same meaning in this Reply to the Defence to the 
Amended Statement of Claim. 

 

The Applicant says as follows by way of reply to the Amended Defence dated 6 June 2024 
filed 21 July 2026 (Amended Defence).   

1. Save for any admissions contained in the Amended Defence, the Applicant joins 

issue with each of the matters pleaded in the Amended Defence. 

1A. As to paragraph 118(c) of the Amended Defence:  

1A.1. the Applicant:  

i. says that Product Madness and Aristocrat were primarily responsible 

for their own unjust enrichment; 
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ii. further or alternatively, says that at all material times each of Product 

Madness and Aristocrat knew or ought to have known that by offering 

the Social Casino Games on the Product Madness Apps, Product 

Madness and Aristocrat provided a prohibited interactive gambling 

service that had an Australian-customer link and thereby contravened 

s 15(2A) of the Interactive Gambling Act; and 

iii. in the premises, says that it would not be inequitable in all the 

circumstances to require Product Madness and Aristocrat to repay any 

monies to Group Members; and 

iv. otherwise denies paragraph 118(c) of the Amended Defence;   

1A.2. further or alternatively, the Applicant says that a change of position defence 

is not available to the Respondents in this proceeding as accessing such a 

defence would stultify the legislative policy underpinning the Applicant’s and 

Group Members’ rights; 

1A.3. in the alternative, the Applicant says that the defence pleaded in paragraph 

118(c) of the Amended Defence is only available if, and to the extent that, any 

alleged payments made and/or expenditure incurred by Product Madness and 

Aristocrat are legally and practically irreversible (which is denied).      

Particulars 

As to paragraph 1A.1(ii):  

(i) the Applicant says: 

A. on 17 April 2015, a class action proceeding was filed 

against Churchill Downs Inc in the United States 

District Court for the Western District of Washington 

(Case No. 15-cv-00612) seeking to enjoin the 

operation of games offered under the name “Big Fish 

Casino” on the basis that, among other matters, the 

games were gambling devices under Washington 

state law (Churchill Downs Proceeding); 
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B. on or about 10 January 2018, Aristocrat acquired Big 

Fish from Churchill Downs Inc;    

C. on 28 March 2018, the United States Court of 

Appeals, Ninth Circuit, reversed the District Court’s 

dismissal of the Churchill Downs Proceeding and held 

that Big Fish Casino’s virtual chips were a “thing of 

value” and therefore Big Fish Casino constitutes 

illegal gambling under Washington state law (Kater v 

Churchill Downs Inc. 886 F.3d 784 (9th Cir. 2018)); 

D. on 11 February 2019, a class action proceeding was 

filed against Aristocrat, ATI and Big Fish in the United 

States District Court for the Western District of 

Washington (Case 2:19-cv-00199) and on 20 March 

2019, Big Fish was joined as a defendant to the 

Churchill Downs Proceeding (together, the US 

Proceedings); 

E. it was alleged against Aristocrat, ATI and Big Fish in 

the US Proceedings that Big Fish Casino and other 

online casino games owned and offered by Aristocrat, 

ATI and Big Fish constituted illegal gambling games, 

and that (amongst other things) (i) by offering illegal 

online gambling games, Aristocrat, ATI and Big Fish 

violated the Washington Consumer Protection Act, 

RCW § 19.86.010, et seq.; and (ii) by their unlawful 

operation of unlawful online gambling games, 

Aristocrat, ATI and Big Fish had been unjustly 

enriched; 

F. on 31 August 2020, the United States District Court 

for the Western District of Washington granted 

conditional certification of the joint settlement of the 

US Proceedings, which settlement included: 

A. establishment by the defendants of a 

US$155,000,000 fund from which eligible 
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class members could recover a cash 

payment; and  

B. the defendants changing the game mechanics 

of their apps so that players who run out of 

virtual chips can continue on the game they 

are playing without buying chips;    

G. on 11 February 2021, the United States District Court 

for the Western District of Washington made an order 

granting final approval of the joint settlement of the 

US Proceedings;  

(ii) the Applicant says it is to be inferred from:  

A. the nature of the Social Casino Games;  

B. the Australian regulatory environment;  

C. the existence of the US Proceedings, the matters 

alleged therein, the findings of the Ninth Circuit in the 

Churchill Downs Proceeding, and the settlement of 

the US Proceedings,  

that, prior to and/or during the period 22 December 2017 to 

11 December 2024 (Relevant Period), Product Madness 

and Aristocrat considered whether, and/or obtained legal 

advice as to whether, the Social Casino Games offered, or to 

be offered, on the Product Madness Apps complied with the 

Interactive Gambling Act; 

(iii) the Applicant says that the Social Casino Games offered on the 

Product Madness Apps in fact contravened s 15(2A) of the 

Interactive Gambling Act and she refers to and repeats 

paragraphs 38 to 49 and 51 to 52 of the Amended Statement of 

Claim and the particulars subjoined thereto; 

(iv) further particulars may be provided following the provision of 

further discovery and the filing of evidence. 
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1B. As to paragraph 119(c) of the Amended Defence: 

1B.1. the Applicant: 

i. says that Big Fish, Aristocrat and (in respect of amounts paid on and 

after 1 October 2022) Product Madness, were primarily responsible for 

their own unjust enrichment; 

ii. further or alternatively, says that at all material times, each of Big Fish, 

Aristocrat and (on and from 1 October 2022) Product Madness, knew 

or ought to have known that by offering the Social Casino Games on 

the Big Fish Apps (and in the case of Product Madness, the Ongoing 

Big Fish Apps), Big Fish, Aristocrat and Product Madness provided a 

prohibited interactive gambling service that had an Australian-customer 

link and thereby contravened s 15(2A) of the Interactive Gambling Act; 

and 

iii. in the premises, says that it would not be inequitable in all the 

circumstances to require Big Fish, Aristocrat and Product Madness to 

repay any monies to the Applicant and Group Members; and 

iv. otherwise denies paragraph 119(c) of the Amended Defence; 

1B.2. further or alternatively, the Applicant says that a change of position defence 

is not available to the Respondents in this proceeding as accessing such a 

defence would stultify the legislative policy underpinning the Applicant’s and 

Group Members’ rights; 

1B.3. in the alternative, the Applicant says that the defence pleaded in paragraph 

119(c) of the Amended Defence is only available if, and to the extent that, any 

alleged payments made and/or expenditure incurred by Big Fish, Aristocrat and 

Product Madness are legally and practically irreversible (which is denied).      

Particulars 

As to sub-paragraph 1B.1(ii): 

(i) the Applicant refers to and repeats Particular (i) to sub-

paragraph 1A.1(ii): 
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(ii) the Applicant says it is to be inferred from:  

A. the nature of the Social Casino Games;  

B. the regulatory environment; 

C. the existence of the US Proceedings, the matters 

alleged therein, the findings of the Ninth Circuit in the 

Churchill Downs Proceeding and the settlement of the 

US Proceedings, 

that, prior to and/or during the Relevant Period, Big Fish, 

Aristocrat and Product Madness considered whether and/or 

obtained advice as to whether the Social Casino Games 

offered, or to be offered, on the Big Fish Apps (and in the 

case of Product Madness, the Ongoing Big Fish Apps) 

complied with the Interactive Gambling Act;  

(iii) the Applicant says that the Social Casino Games offered on the 

Big Fish Apps in fact contravened s 15(2A) of the Interactive 

Gambling Act and she refers to and repeats paragraphs 38 to 

49 and 50 to 52 of the Amended Statement of Claim and the 

particulars subjoined thereto.   

(iv) Ffurther particulars may be provided following the provision of 

further discovery and the filing of evidence. 

1.2. As to paragraph 126B of the Amended Defence, the Applicant:  

1.1.2.1. says the Product Madness Terms of Service and Big Fish Terms of 

Use are unenforceable; and  

1.2.2.2. otherwise denies paragraph 126B. 
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Particulars 

The Applicant refers to and repeats paragraph 53 of the Amended 

Statement of Claim and the particulars subjoined thereto. 

2.3. Further or alternatively to paragraph 2 above, as to paragraph 126B of the 

Amended Defence, the Applicant:  

2.1.3.1. says that to the extent the Product Madness Terms of Service and 

Big Fish Terms of Use bind the Applicant and the Group Members (which 

is denied), they were each:  

(a) a consumer contract for the purpose of ss 23(1) and (3) of the 

Australian Consumer Law; and 

(b) a standard form contract pursuant to ss 23(1)(b) and 27 of the 

Australian Consumer Law; 

2.2.3.2. says each of the terms of the applicable Product Madness Terms of 

Service and Big Fish Terms of Use relied upon by the Respondents in 

paragraph 126B of the Amended Defence (Pleaded Terms) is an unfair 

term pursuant to s 24 of the Australian Consumer Law, by reason that: 

(a) each of the Pleaded Terms would cause a significant imbalance in the 

parties’ rights and obligations arising under the applicable contract; 

and 

(b) each of the Pleaded Terms is not reasonably necessary in order to 

protect the legitimate interests of the party who would be advantaged 

by the term (being one or more of the Respondents); and 

(c) it would cause detriment (whether financial or otherwise) to the 

Applicant and relevant Group Members if the Pleaded Terms were to 

be applied or relied upon; 

2.3.3.3. in the premises, says each of the Pleaded Terms is void pursuant 

to s 23(1) of the Australian Consumer Law; and 

1.1. otherwise denies paragraph 126B of the Amended Defence. 
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Particulars 

(i) The Pleaded Terms limit, or have the effect of limiting, the 
Applicant’s and relevant Group Members’ right to sue another 
party (being one or more of the Respondents, as applicable). 

(ii) If the Pleaded Terms relied upon at paragraphs 126B(a)(ii) to 
(iv) of the Amended Defence were applied or relied upon, the 
Applicant and relevant Group Members would be caused 
detriment by those terms:  

A. excluding, alternatively limiting, the liability of one or more of 
the Respondents for the Applicant’s and relevant Group 
Members’ loss or damage of any kind resulting from use of 
the Apps; and/or 

B. limiting the liability of one or more of the Respondents to no 
more than the amount the Applicant and relevant Group 
Members paid Product Madness or Big Fish (as applicable) 
in the 90 days immediately preceding the date on which the 
Applicant and relevant Group Members first asserted a 
claim; and/or 

C. in the period 2 August 2022 to 1 December 2023, limiting 
the total liability of Big Fish to the Applicant and relevant 
Group Members to the greater of $500 or the amount paid 
to Big Fish for the participation in any Big Fish Offering 
during the twelve (12) months immediately preceding the 
events giving rise to such liabilities.   

(iii) Further particulars may be provided following completion of 
discovery and evidence.  

3.4. Further or alternatively to paragraph 3 above, as to paragraph 126B of the 

Amended Defence, the Applicant says: 

3.1.4.1. the Respondents’ reliance on the Pleaded Terms in answer to the 

claims in the Amended Statement of Claim is in all the circumstances 

unconscionable within the meaning of s 21 of the Australian Consumer Law; 

and 

3.2.4.2. in the premises, each of the Respondents has contravened s 21 of 

the Australian Consumer Law.  
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Particulars 

(i) Reliance on the Pleaded Terms:  

A. would effectively deny the Applicant and relevant Group 
Members an entitlement to recover their loss and damage 
caused by the Respondents; and/or  

B. would substantially limit the Applicant’s and relevant Group 
Members’ recovery of loss and damage caused by the 
Respondents. 

(ii) The Pleaded Terms are included in standard form contracts 
which the Applicant and Group Members have no ability to 
negotiate, and which are made available in the circumstances 
pleaded in the Amended Statement of Claim, including to 
Vulnerable Persons. 

(iii) Further particulars may be provided following completion of 
discovery and evidence. 

DATED: 20 June 202417 August 2026 

 

………………………………………………… 

Bill Petrovski 

Lawyer for the Applicant 

 

This pleading was prepared by A.C. Pogson of counsel and A.M. Folie of Senior Ccounsel 

and settled by W A D Edwards of King’s Counsel. 
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District Registry: Victoria  

 

Division: General 

 

 
 

Respondents 

 
Second Respondent:    PRODUCT MADNESS, INC. 

 

Third Respondent:   BIG FISH GAMES, INC. 

 

Fourth Respondent:   ARISTOCRAT TECHNOLOGIES, INC 

 


