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1. Pursuant to section 8(2) of the Supreme Court of

Queensland Act 1991 (QId) (SCQA), and section 103ZA
of the Civil Proceedings Act 2011 (Qld) (CPA),
alternatively, in the inherent jurisdiction of the Court,
and in order to prevent prejudice to the proper
administration of justice, the materials identified and
set out in Schedule 1 to these orders, are:

(@) to be placed on the Court file in a sealed
envelope marked 'Confidential — not to be
opened without an order of a Judge of the
Court";

(b) not to be made available for inspection by, or
otherwise published or disclosed to, any person
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or entity other than the following Approved
Persons:

Q) the Judge hearing and determining the
Settlement Approval Application (and
Court staff involved in the filing or
administration of the materials referred
to in Schedule 1 or 2 to these orders);

(i)  the plaintiffs (and  their legal
representatives); or

(ili)  LCM Operations Pty Limited (Funder))
and its respective legal advisors,

without an order of a judge of the Court
(Indefinite Confidentiality Order).

2. Pursuant to section 8(2) of the SCQA, and section
103ZA of the CPA, alternatively, in the inherent
jurisdiction of the Court, and in order to prevent
prejudice to the proper administration of justice, the
materials identified and set out in Schedule 2 to these
orders are, until 49 days from the date of any order
approving the proposed settlement in these proceedings
pursuant to s 103R of the CPA:

(a) to be placed on the Court file in a sealed
envelope marked 'Confidential — not to be
opened without an order of a Judge of the Court
or upon the expiry of 49 days 27 October 2025™;

(b) not to be made available for inspection by, or
otherwise published or disclosed to, without an
order of a judge of the Court) to, any person or
entity other than the Approved Persons, without
an order of a judge of the Court.

(Temporary Confidentiality Order).

3. Pursuant to s 103R of the CPA, the settlement of this
proceeding on the terms set out in the Deed of
Settlement (Deed) (exhibited as Exhibit DP - 1 to the
affidavit of Ding Pan affirmed on 10 September 2025)
be approved.

4. Pursuant to s 103ZA and/or 103R of the CPA, the
plaintiffs are authorised, nunc pro tunc, to enter into
and give effect to the Deed and all transactions
contemplated by it for and on behalf of the group
members in this proceeding as defined in paragraph 3
of the Third Further Amended Consolidated Statement
of Claim filed on 3 September 2024 (save for any person
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or entity who has opted out of this proceeding) (Group
Members).

5. Pursuant to s 103X and/or 103ZA of the CPA, the
persons affected and bound by the settlement of this
proceeding are the plaintiffs, the defendant and the
Group Members.

6. Upon the receipt of the “Settlement Sum” (as defined
in the Deed), the defendant is to notify the Court of that
receipt.

7. Upon the receipt of the Settlement Sum (as defined in
the Deed), the defendant is to return all deeds of
indemnity that were provided to the defendant in
accordance with orders made concerning the provision
of security for the defendant’s costs (by AmTrust
Specialty Limited (previously named AmTrust Europe
Limited), or the Funder), to the respective provider.

8. Upon the receipt by the Court of the notification in
order 6 above, all cash security held by the Court
(including, for avoidance of doubt, the sum of
AU$30,000, that was paid into Court by cheque from
Clyde & Co presented on 8 March 2019 as described in
the affidavit of Maurice John Thompson dated 15 April
2019 pursuant to order 1(b) of the orders made by his
Honour Justice Crow on 22 February 2019), together
with any interest that has accrued in respect of such
security, be paid to the Funder by transferring it into
William Roberts Pty Ltd’s trust account, the details of
which are as follows:

Account Name:William Roberts Lawyers -
Law Practice Trust Account

Bank: ANZ
BSB: 012142
Account Number: 305041444
Swift Code: ANZBAU3M
Reference: 702400289

9. Effective from the receipt by the Court of the
notification in order 6 above:

(a) all orders requiring the provision of security for
costs made in this proceeding be vacated;

(b) all outstanding costs orders in the proceedings
(save and except for Orders 2.c. and 3. made by
the Court of Appeal (Flanagan JA, Buss AJA,
and Kelly J) on 7 May 2024) are vacated;
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(c) No order as to costs; and

(d) The proceeding (including, for the avoidance of
doubt, the claims of the plaintiffs and of each

Group Member) be dismissed.

PRACTICE AND PROCEDURE - Group proceedings —
Approval of Settlement Application under Civil Proceedings
Act 2011 (QId), s 103R — In the interests of group members as
a whole — Whether terms of settlement “fair and reasonable” —

Settlement Approved

Legislation
Civil Liability Act 2003 (QId), s 9, s 36
Civil Proceedings Act 2011 (Qld), s 103R

Case

Australian Retirement Group Pty Ltd v CBA No 4 [2023]
NSWSC 1571

Ball v Consolidated Rutile [1991] 1 Qd R at 524

FAI Home Security Pty Ltd No 4 [2000] 180 ALR 459
Findlay v DSHE Holdings Limited [2021] NSWSC 249
Hawker v Powercor Australia Ltd [2019] VSC 521
Mercieca v SPI Electricity Pty Ltd [2012] VSC 204
Trimuryani v Retail Food Group Limited [2024] FCA 1282

J P Tomlinson SC with M May for the plaintiffs
D Savage KC with D Quayle for the defendant
M Ambrose KC for the third party

William Roberts Lawyers for the plaintiff
King & Wood Mallesons for the defendant
Clayton Utz for the third party

The plaintiffs apply pursuant to s 103R of the Civil Proceedings Act 2011 (Qld) for
court approval of the settlement of this representative proceeding on terms recorded
in the deed of settlement dated 10 September 2025.

I will describe the proposed settlement as a walkaway settlement, even though in its

most material term, it requires the funder for the plaintiffs to pay to the defendant a

sum of $6.2 million towards its costs in full and final settlement of all claims.

Section 103R of the Civil Proceedings Act 2011 (QIld) provides:

103R Settlement and discontinuance

(1) A representative proceeding may not be settled or discontinued
without the approval of the court.
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(2) If the court gives approval under subsection (1), it may make
any orders it considers just for the distribution of money paid
under a settlement or paid into the court.
Section 103R does not make reference to any factors which may impact upon whether
or not a court would approve a settlement or discontinuance of a representative
proceeding. Section 103R does, however, acknowledge that in some instances a
representative proceeding may be discontinued, as is the proposal put forward by the
parties to the present case. A list of factors typically relevant to an assessment of the
reasonableness of the proposed settlement were set out by Goldberg J in Williams v
FAI Home Security Pty Ltd No 4 [2000] 180 ALR 459 at [19]. These have been
referred to as the “Williams Factors”! and applied in a “walkaway settlement” by

Forbes J as follows:

“r20]  In applying the equivalent provision under the Federal Court of
Australia Act 1976 (Cth), Goldberg J in Williams v FAl Home
Security Pty Ltd (No 4) identified the following considerations
as typically relevant to an assessment of an application for
approval (the ‘Williams factors’):

(@) the amount offered to each group member;
(b)  the prospects of success of the claim;

(c) the likelihood of group members obtaining judgment for
an amount significantly in excess of the settlement offer;

(d) the terms of any advice of counsel and any independent
expert in relation to the issues arising in the proceeding;

() the duration and cost (complexity and duration)
involving proceeding further to judgment;

(f)  the attitude of group members to the settlement offer.

111 This Court has frequently observed that the Williams factors are
a useful guide for consideration but that each application for
approval must involve consideration for specific factors that
might raise issues about the fairness or appropriateness of the
proposed compromise. In particular, it involves identifying any
features that might be said to be obviously unreasonable or
unfair.

[121  The assessment by the Court involves considering whether the
settlement is in the interests of the group members as a whole
having regard to the issues between them and the defendant as
well as what might be fair and reasonable as between group

Hawker v Powercor Australia Ltd [2019] VSC 521 at [10]-[15] per Forbes J.
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members if there are differences as to amounts or the basis upon
which any damages might be distributed.

[13]  The outcome will be fair and reasonable if it is within a range
of fair and reasonable outcomes. In Darwalla v F Hoffman-La
Roche Jessup J said:

It is not, I consider, the court’s function under s 33V of the
Federal Court Act to second — guess the applicants’ advisors
as to the answer to the question whether the applicants ought to
have accepted the respondents’ offer; the court’s function is,
relevantly, confined to the question of whether the settlement
was fair and reasonable. There will rarely, if ever, be a case
where there is a unique outcome which should be regarded as
the only fair and reasonable one. In settlement negotiations,
some parties, and some advisers, tend to be more risk — averse
than others. There is nothing unreasonable involved in either
position and, under s 33V, the court should, up to a point at least,
take the applicants and their advisors as it finds them. Neither
should the court consider that it knows more about the group
members’ businesses than the applicants, or more about the
actual risks of litigation than their advisors. So long as the
agreed settlement falls within the range of fair and reasonable
outcomes, taking everything into account, it should be regarded
as qualifying for approval under section 33V.

[14] These comments are equally apposite in circumstances where
what is agreed involves the group members walking away from
the litigation without recovery of any damages.

5]  Fundamentally, whether or not the settlement is in the best
interests of the group members and should be approved requires
consideration of the prospects of success or failure and the
probable quantum of damages.”

[footnotes omitted]

The Williams Factors are neither mandatory nor exhaustive.?

The Federal Court also has issued class actions practice note CPN-C4 which includes
at [15.5] a non-exhaustive list of the considerations identified in previous decisions
which may or may not be relevant to the question of whether a proposed settlement
is fair and reasonable having regard to the interests of the group members as a whole.

The principles were succinctly summarised by Stevenson J in Findlay v DSHE
Holdings Limited [2021] NSWSC 249 at [12]-[14] where His Honour said:

Mercieca v SPI Electricity Pty Ltd [2012] VSC 204 at [32].
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“1121 The central question for the Court is whether the proposed
settlement is fair and reasonable in the interests of the group
members considered as a whole. The Court’s role in relation to
group members is supervisory and protective. The Court’s role
is analogous to that which it assumes when approving
settlements on behalf of persons with a disability.

[13]  When considering the reasonableness of the settlement inter
partes, the Court is asked to determine whether the settlement is
fair and reasonable considering the alternative, which is usually
the risks and costs to which the plaintiff group members would
be exposed were the matter to proceed to trial.

[14] The question of whether the settlement is reasonable per se
cannot be separated from ancillary questions concerning the
approval of funding and legal costs. The evaluation of whether
a settlement is fair and reasonable “must be carried out by
reference to what all group members obtain in their hands
following the resolution of their individual claims in the event
that the settlement is approved”.”

[footnotes omitted]

Although most of the factors identified in the cases relate to court approval of a
settlement, many of those factors also relate to the occasions where the court has
approved a discontinuance of a court action, eg Hawker v Powercor Australia [2019]
VSC 521, Australian Retirement Group Pty Ltd v CBA No 4 [2023] NSWSC 1571
and Trimuryani v Retail Food Group Limited [2024] FCA 1282.

Duration and Costs of Further Proceeding

As to the many factors which are relevant to the consideration whether to approve the
walkaway settlement, a significant matter is the costs involved in pursuing this
litigation. As can be seen from the heading to this case, this is the tenth published
decision deciding matters between the parties. There are several other unpublished
decisions. The case has been to the Court of Appeal twice, with the High Court

denying special leave to appeal in respect of the first appeal.

In the last eight years, the parties have attended 33 court management hearings. | infer
from the security for costs orders made against the funder LCM that the funder has
expended many millions of dollars supporting the claim and as set out in the proposed
settlement, agrees to pay a further $6.2 million to GPC for costs. The funder LCM,
taking advice, has decided, | infer on a commercial basis, that it is better paying $6.2

million to GPC for its costs than taking the risk of running and losing the trial and
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then paying a much larger costs order. Further, what is clear is that $6.2 million is

only a portion of the costs actually incurred by GPC.
Complexity and Likely Duration of Proceeding

The costs that have been borne by LCM as funder for the plaintiffs are substantial and
must be seen in context of the complexity of litigation which has been embarked
upon. It is deceptively easy to summarise the claim brought by the plaintiffs on behalf
of group members as a claim in negligence and nuisance arising out of significant
development work which occurred within Gladstone Harbour from late 2010. The
work involved the construction of a reclamation area referred to as a bund which
received significant volumes of dredged sediment which was known to contain
potentially hazardous contaminants. The major expansion of Gladstone Harbour
undertaken by GPC was undertaken to provide greater access to and infrastructure for
the Curtis Island LNG projects.

The case, however, is far more complicated than a simple understanding that the
hazardous contaminants within the dredged sediment affected fish stocks and caused
loss to commercial fishing operators and other parties. That some damage occurred,
and some losses were sustained, could hardly be in dispute. There was, however, very
significant dispute as to the nature and extent of the damage caused and the losses
suffered by any party. Moreover, there was a very complicated dispute as to whether
GPC was liable for any cause of action in relation to the harm that had been caused.
GPC had obtained and fully complied with multiple onerous environmental
protection orders issued by the Commonwealth and Queensland Government

agencies, yet still some environmental harm occurred.

In order to fully describe the issues and their complexity it would be necessary to
have reference to the pleadings, however, they themselves are substantial. The Third
Further Amended Consolidated Statement of Claim runs to some 178 pages. The

amended defence runs to 341 pages. There are also detailed third party pleadings.

When the parties entered into a proposed deed of settlement, the action was well
advanced. GPC had discovered tens of thousands of documents. GPC latest tranche
of discovery was made between 26 August 2021 and 25 July 2022, when an



[15]

[16]

[17]

[18]

9

additional 39,767 documents were disclosed by GPC to the plaintiffs. There had been

an unsuccessful mediation on 15 March 2022.

It was agreed between the parties that the trial of the entire proceeding could not occur
in one hearing but rather it was appropriate that there be an initial trial and a later

trial. The initial trial was to address:

(@) Issues of fact and law identified and the common questions affecting the whole

claim group;

(b) Issues of fact and law concerning the plaintiffs’ claims alleged in the Third

Further Amended Consolidated Statement of Claim;

(c) Issues as to causation and the loss and individual damages claims of the lead

plaintiffs; and

(d) Issues of fact and law identified in the sample group members’ points of claim.
However, the issues of fact and law concerning any individual group members’

claim for damages were not to be dealt with at the initial trial.

The initial trial was set to run for 13 weeks from 15 September 2025. In preparation
for trial, a great deal of work had been undertaken by both parties. The plaintiffs filed
27 affidavits by lay witnesses, and multiple expert reports by eleven separate experts.
The defendant had filed its lay evidence from five witnesses and its expert evidence
from nine experts. Ten facilitated conclaves of experts occurred with conclave reports
being prepared. The plaintiffs filed 23 expert reports in chief, 14 expert reports in
reply and GPC filed 29 expert reports. The expert reports were lengthy documents,

some had multiple volumes.

The expert evidence concerned disciplines of: engineering, project management,
bund construction and geotextile engineering, satellite imaging, hydrology (including
hydrological ocean modelling), geochemistry, ecotoxicology, ocean and coastal
ecology, scallop and prawn biology, statistics, fisheries population dynamics, and

business valuation/financial analysis.

The plaintiff had disclosed it was relying on 3,744 documents in proof of its case.
GPC objected to 2,794 of those documents on the plaintiff’s proposed tender list.

With respect to GPC’s objections to the plaintiff’s expert evidence, that alone was a
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729-page objection. Likewise, the plaintiff made numerous objections to GPC’s
proposed evidence, including 217 objections to GPC’s proposed expert evidence and
254 objections to GPC’s lay evidence. I would conclude that the plaintiffs’ claims
were extremely complex and troubled by a high degree of factual and legal

uncertainty.
Litigation Risks and Prospects of Success

A summary of some of the difficulties the plaintiffs’ claims faced is contained in the
court file index document 501, the nine-schedule 169-page summary containing
GPC’s submissions enumerating numerous factual and legal problems bedevilling the
plaintiff’s case. The difficulties included an adequate proof of the content and nature
of the duty of care owed by GPC as a government-owned corporation and statutory
authority and how it obtained and in what regard it owed any duty of care to its
neighbours, the fishermen. The pleadings sought to introduce a novel type of claim
for a non-delegable duty of care, that is, by seeking to hold GPC responsible for any
default of any of its independent experts and contractors in the design and
construction of the port extension where, on the evidence, GPC had met every
environmental obligation imposed upon it. If liability could be established against
GPC under ordinary principles of negligence, then there were very difficult questions
arising out of s 36 of the Civil Liability Act2003 (QId) which fundamentally alters the
nature of a duty of care owed by a statutory authority, and places a much higher
burden upon a plaintiff than under s 9 of the Civil Liability Act in order to prove
negligence. If s 36 did apply, then the plaintiff would need to prove that the acts and
omissions of GPC were “so unreasonable that no public or other authority having the
functions” of GPC “could properly consider the act and omissions to be a reasonable

exercise of its functions”. That is a very high test.

There was also the unanswered question as to whether the s 36 defence (or alteration
to the standard of care) would apply to the plaintiff’s nuisance claim. Given the
history of the proceedings and the difficulty of the questions involved, it was
inevitable that the party that did not succeed upon trial would have embarked upon
further litigation. Thus, even if the plaintiffs enjoyed success in the first trial, there
would likely be an appeal and perhaps a further application for leave to appeal to the

High Court (as occurred in respect of GPC’s first unsuccessful appeal).
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Absent the s 36 defence, the plaintiffs’ public nuisance claims were also filled with
factual and legal uncertainty which centres around the rights of the plaintiffs being so
highly regulated by statute so as to be inconsistent with the common law right to fish.
In this regard, GPC had in its favour the earlier decision of Ambrose J in Ball v
Consolidated Rutile.® A decision in the plaintiff’s favour on this issue in this case
would have invited an appeal to settle the law as there would be two conflicting

Queensland Supreme Court decisions.
Counsels Advice

I have had the benefit of considering very detailed advices of the plaintiffs’ senior
counsel and as the authorities urge, it is not my task to second guess the assessment
of the plaintiff’s legal advisors with respect to the prospects of litigation. | am
conscious that that confidential legal advice to the plaintiffs was made available to
group members, however, no group member sought access to those advices, and, as

discussed below, no group member objects to the settlement.

Reaction of Class to Settlement

Settlement notices were distributed by 17 September 2025 in accordance with
settlement notice orders. No objections have been received by the class members,
none of whom had opted out of the litigation. The group members have not been

prejudiced as they do not propose to continue the litigation.

Conclusion

The advanced state of the action, that is, with a great deal of lay evidence and a very
considerable amount of expert evidence available to the parties, allowed the parties

to consider the litigation risks which were substantial.

Furthermore, the costs to embark upon the initial trial were likely to be in the order
of several million dollars. Additionally there was a very high prospect that, regardless
of the result of the initial trial, there would be further considerable litigation
undertaken between the parties. These factors support a settlement. I am conscious

that the outcome proposed by the parties delivers no damages to the group members.

[1991] 1 Qd R at 524.
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However, | respectfully agree with the reasons of Forbes J in Hawker v Powercor

Australia Ltd (supra) at [27] where her Honour said:

“l271  The outcome delivers no damages to the group members. It
might be said that this outcome is one identifying an unfairness
in the settlement. However, it comes about in circumstances
where the plaintiff and group members have actively
participated to bring about the outcome. | am satisfied that while
group members will receive no compensation in this outcome,
nor are any of them liable for any legal costs incurred.”

My conclusion is in the particular circumstances of this case, | am satisfied that the

proposed “walkaway” settlement is within the range of fair and reasonable outcomes,

and approve the settlement as required by s 103R of the Civil Liability Act 2003 (Qld).

For these reasons | made the following orders on 27 October 2025:

1.

Pursuant to section 8(2) of the Supreme Court of Queensland Act 1991 (QId)
(SCQA), and section 103ZA of the Civil Proceedings Act 2011 (Qld) (CPA),
alternatively, in the inherent jurisdiction of the Court, and in order to prevent
prejudice to the proper administration of justice, the materials identified and set out
in Schedule 1 to these orders, are:

@) to be placed on the Court file in a sealed envelope marked "Confidential — not

to be opened without an order of a Judge of the Court";

(b) not to be made available for inspection by, or otherwise published or
disclosed to, any person or entity other than the following Approved

Persons:

(@) the Judge hearing and determining the Settlement Approval
Application (and Court staff involved in the filing or administration

of the materials referred to in Schedule 1 or 2 to these orders);
(ii) the plaintiffs (and their legal representatives); or

(iii) LCM Operations Pty Limited (Funder)) and its respective legal

advisors,
without an order of a judge of the Court
(Indefinite Confidentiality Order).

Pursuant to section 8(2) of the SCQA, and section 103ZA of the CPA, alternatively,
in the inherent jurisdiction of the Court, and in order to prevent prejudice to the proper

administration of justice, the materials identified and set out in Schedule 2 to these
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orders are, until 49 days from the date of any order approving the proposed settlement

in these proceedings pursuant to s 103R of the CPA:

@) to be placed on the Court file in a sealed envelope marked "Confidential — not
to be opened without an order of a Judge of the Court or upon the expiry of
49 days from 27 October 2025";

(b) not to be made available for inspection by, or otherwise published or
disclosed to, without an order of a judge of the Court) to, any person or entity
other than the Approved Persons, without an order of a judge of the Court.

(Temporary Confidentiality Order).

Pursuant to s 103R of the CPA, the settlement of this proceeding on the terms set out
in the Deed of Settlement (Deed) (exhibited as Exhibit DP - 1 to the affidavit of Ding
Pan affirmed on 10 September 2025) be approved.

Pursuant to s 103ZA and/or 103R of the CPA, the plaintiffs are authorised, nunc pro
tunc, to enter into and give effect to the Deed and all transactions contemplated by it
for and on behalf of the group members in this proceeding as defined in paragraph 3
of the Third Further Amended Consolidated Statement of Claim filed on 3 September
2024 (save for any person or entity who has opted out of this proceeding) (Group

Members).

Pursuant to s 103X and/or 103ZA of the CPA, the persons affected and bound by the
settlement of this proceeding are the plaintiffs, the defendant and the Group

Members.

Upon the receipt of the “Settlement Sum” (as defined in the Deed), the defendant is
to notify the Court of that receipt.

Upon the receipt of the Settlement Sum (as defined in the Deed), the defendant is to
return all deeds of indemnity that were provided to the defendant in accordance with
orders made concerning the provision of security for the defendant’s costs (by
AmTrust Specialty Limited (previously named AmTrust Europe Limited), or the

Funder), to the respective provider.

Upon the receipt by the Court of the notification in order 6 above, all cash security
held by the Court (including, for avoidance of doubt, the sum of AU$30,000, that was
paid into Court by cheque from Clyde & Co presented on 8 March 2019 as described
in the affidavit of Maurice John Thompson dated 15 April 2019 pursuant to order
1(b) of the orders made by his Honour Justice Crow on 22 February 2019), together

with any interest that has accrued in respect of such security, be paid to the Funder
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by transferring it into William Roberts Pty Ltd’s trust account, the details of which

are as follows:

Account Name: William Roberts Lawyers — Law Practice Trust Account
Bank: ANZ
BSB: 012142

Account Number: 305041444

Swift Code: ANZBAU3M

Reference: 702400289

Effective from the receipt by the Court of the notification in order 6 above:

(@)

(b)

(©)
(d)

all orders requiring the provision of security for costs made in this proceeding

be vacated;

all outstanding costs orders in the proceedings (save and except for Orders
2.c. and 3. made by the Court of Appeal (Flanagan JA, Buss AJA, and Kelly
J) on 7 May 2024) are vacated;

No order as to costs; and

The proceeding (including, for the avoidance of doubt, the claims of the

plaintiffs and of each Group Member) be dismissed.



