SUPREME COURT OF QUEENSLAND

REGISTRY: ROCKHAMPTON
NUMBER: 7495/17

First Plaintiff: MURPHY OPERATOR PTY LTD
ACN 088 269 596

AND

Second Plaintiff: TOBARI PTY LTD
ACN 010 172 237

AND

Third Plaintiff: SPW VENTURES PTY LTD
ACN 135 830 036

AND

Defendant: GLADSTONE PORTS CORPORATION LIMITED
ACN 131 965 896

AND

Third Party: ACCIONA INFRASTRUCTURE PROJECTS
AUSTRALIAPTY LTD ACN 000 201 516

REPLY TO THE DEFENCE OF THE THIRD PARTY

Unless otherwise defined, terms have the meanings defined in the GPC’s amended third party
statement of claim (TPSOC) filed 22 November 2024, the plaintiffs’ third further amended
statement of claim (3FASOC) filed 3 September 2024, or GPC’s defence to the 3FASOC
filed 22 November 2024.

GENERAL TERMS OF THE ABIGROUP CONTRACT
1.  Asto paragraph 10 of Abigroup’s defence (the defence), GPC:
(@ admits subparagraph (a);

(b) admits subparagraph (b) and says further that:
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(i)

(i)

(iii)

(iv)

on 24 February 2011, DERM approved the application for an Operational
Works Permit [GPC.999.001.3313];

on 1 March 2011, GPC sent the Operational Works Permit to Abigroup by
email [GPC.011.001.5661], [GPC.011.001.5662];

the original Dredging Management Plan (Rev 0):
(1) was dated 11 Feb 2011 [GPC,999.001.3530]; and
(2) was amended by revisions made on or about the following dates:
(A) Rev 1 dated 23 March 2011 [GPC.999.001.3678];
(B) Rev 2 dated 9 May 2011 [GPC.999.001.3747];
(C) Rev 3dated 6 June 2011 [GPC999.001.3914];
(D) Rev 4 dated 15 June 2011 [GPC,999.001.3988];
(E) Rev5dated 29 June 2011 [GPC.999.001.4157];
(F) Rev6dated 17 Oct 2011 [GPC.999.001.4326];
(G) Rev 7 dated 5 Oct 2012 [GPC999.001.4510];

the original Water Quality Management Plan, also known as the WQM Plan,

was:

(1) dated 18 April 2011 and titled 'Revision 4' [GPC.999.001.5250],
following the preparation of draft versions Rev 0 dated 27 January
2011, Rev 1 dated 28 January 2011, Rev 2 dated 11 February 2011, and
Rev 3 dated 14 April 2011; and

(2) revised on or about the following dates:
(A) Rev5dated 11 May 2011 [GPC.999.001.5439];
(B) Rev 6 dated 6 Jun 2011 [GPC.00L001.7052];

(C) Rev 7 dated 15 Jun 2011 [GPC.999.001.5628];



(D) Rev 8 dated 29 June 2011 [GPC.999.001.5821];
(E) Rev9dated 4 Oct 2012 [GPC.999.001.6017];
(F) Rev 10 dated 11 Sep 2013 [GPC.999.001.5059].
2. Asto paragraph 11(b) of the defence, GPC:
(@) admits subparagraph (i);
(b) denies subparagraph (ii), because:

(i) the ordinary and natural meaning of the word “subcontractor” includes
someone who contracts to render some performance for another which the
latter requires for the performance of its own contract and as such, in the
premises of the Abigroup Contract, includes a person that performs some part
of the work under the Abigroup Contract, including a consultant who does
that;

(if)  the definition of “subcontractor” in the Abigroup Contract does not restrict

this ordinary and natural meaning;
(c) admits subparagraph (iii).

ABIGROUP’S ATTEMPT TO LIMIT ITS OBLIGATIONS UNDER THE ABIGROUP
CONTRACT

3. Asto paragraph 12 of the defence, GPC:
(@ says:

(i)  thedesign of the Bund and the Bund Walls included the “Contractor’s design
obligations” which were defined in the Abigroup Contract, to mean (Section

2, General Conditions, cl 1):

all tasks necessary to design and specify the Works required by the Contract,
including preparation of the design documents and, if the documents stated in
Item 10 as describing the Principal’s project requirements include a
preliminary design, developing the preliminary design;



(i)

(iii)

(iv)

the “preliminary design”:

1)

(2)

was identified in Item 11 of Section 2 of the Abigroup Contract as

being found in Section 3 of the Abigroup Contract,

therefore was included in the “Principal’s project requirements”, by
reason of the definition of that term in Section 2, General Conditions,
cl1;

in these premises, Abigroup was obliged to develop the preliminary design

found in Section 3 of the Abigroup Contract;

the Abigroup Contract included (as Schedule 4 of Section 4) Abigroup’s

“Detailed Description of the Design, Engineering, Procurement and

Construction Methodology”, which:

1)

@)

3)

was a draft document prepared by Abigroup setting out the Project

Execution Plan;
was required by the Scope of Works in Section 3, cl 2.1, which stated:

The Contractor shall examine all aspects of the project and provide a Project
Execution Plan (PEP) within 15 working days (equivalent with 3 weeks) of
the Contract award

stated at [.0762], [.0765-.0766]:

The Contractor’s draft Detailed Project Execution Plan is attached following.

The Contractor is to provide a finalised Detailed Project Execution Plan
(PEP) detailing the project methodology that describes the design,
engineering, procurement and construction methodology proposed for this
project in order to meet the specified performance and the timely construction
of the works

Gladstone Ports Corporation Limited (GPC) is currently seeking approvals to
undertake dredging in Gladstone Harbour. In order to undertake this dredging
operation, GPC requires the construction of a reclamation area to hold the
dredge spoil.

The proposed works to be carried out will comprise the following:



(v)

(vi)

(vii)

The design and construction of the reclamation bund approximately 7000m
in length.

Abigroup will review all information supplied by Gladstone Ports
Corporation and prepare a Preliminary Design Report that details the findings
and recommendations. The report will highlight any additional data or input
required as well as a list of design standards that will be utilised during the
design of this project. These will include available quarry material
confirmation (if available) and design vehicle confirmation for use on the
bund area.

The design standards will conform to the standards outlined in the tender
document and other available literature. An additional list of key design
parameters will be drafted for this project outlining elements such as cross
section widths of the bund, technical specification for the core and armour
material and key site features and factors that may influence these parameters
including the limited geotechnical investigation available due to time
restriction.

(4) in these premises, Abigroup was obliged to develop the Project

Execution Plan;

Abigroup continued to have the design obligations despite the matters set out
in 12(c)(ii), 12(f) and 12(g) of the TPSOC;

Abigroup was solely responsible for the design of the Bund and the Bund
Walls in 12(h) of the TPSOC,;

in the premises above, on the proper construction of the Abigroup Contract,
Abigroup was required to develop the design of the Bund and the Bund
Walls, so that the design would comply with, inter alia, the obligations in the
Abigroup Contract, as alleged in paragraphs 12(a), 12(b)(i), 12(b)(ii),
12(b)(iii), 12(e), and 13of the TPSOC,;

(viii) Abigroup delivered a design, following the execution of the Abigroup

(ix)

Contract, as set out in paragraphs 29-30 of the TPSOC,;

on their proper interpretation, the construction obligations of Abigroup set
out in paragraphs 12(a), 12(b)(i), 12(b)(ii), 12(b)(iii), 12(e), 12(i), 12(j), 13,
and 14 of the TPSOC:



(x)

(xi)

(1) required the construction to be performed in accordance with those
obligations, inter alia, where the design did not specify how, or to what

standard, the work was to be performed,

(2) therefore, if particular work was necessary in order for Abigroup to

comply with those obligations, required such work to be performed;

on its proper interpretation, the Regulatory Compliance Obligation set out in
paragraphs 13 of the TPSOC:

(1) required Abigroup to achieve the outcomes set out in paragraph 13 of
the TPSOC;

(2) therefore, if particular work was necessary in order for Abigroup to

achieve those outcomes, required such work to be performed;

on its proper interpretation, the Environmental Protection Obligation set out
in paragraph 14 of the TPSOC:

(1) required Abigroup to achieve the outcome set out in paragraph 14(a) of
the TPSOC;

(2) therefore, required the work set out in paragraph 14(b) to be performed,;

(xii) on the proper construction of the Abigroup Contract:

(1) all of the obligations set out above were owed by Abigroup to GPC;
(2) the obligations were cumulative;

(3) one obligation did not limit the extent of another obligation;

(b) inthe premises of subparagraph (a) above:

(i)

Abigroup’s responsibilities pursuant to the Abigroup Contract were not
discharged merely by following the design of the Bund and Bund Walls in
the Abigroup Contract, nor a design provided by Abigroup after entry into
the Abigroup Contract if:



(©)
(d)

(i)

(iii)

(1) such design did not comply with all of the design obligations referred

to above;

(2) the construction of the Bund and Bund Walls pursuant to such design
did not comply with all of the construction obligations referred to

above;

if particular work was necessary for Abigroup to comply with its obligations
in the Abigroup Contract in respect of the construction of the Bund and the
Bund Walls, or its Regulatory Compliance Obligation, or its Environmental
Protection Obligation, Abigroup cannot avoid liability by alleging that there
is no specific requirement in the Abigroup Contract, or the other conditions
which Abigroup was obliged to comply with, requiring it to perform that

particular work;

therefore, if the Class Action Plaintiffs make out any of the claims they make
against GPC which are the subject of claims made against Abigroup in the
TPSOC:

(1) Abigroup cannot avoid liability by alleging that it constructed the Bund
and Bund Walls in accordance with the design provided in the
Abigroup Contract, or the design provided after execution of the
Abigroup Contract;

(2) Abigroup cannot avoid liability by alleging that the works which it
allegedly should have performed were not specifically contained in the
Abigroup Contract or the other conditions which Abigroup was obliged

to comply with;

admits subparagraphs (a)(i), (iv), (v), (vi);

as to subparagraph (a)(vii):

(i)

asto (1):

(1) says that the Abigroup Contract at Section 4 — Contract Schedules,
Schedule 3, Contract Sum Breakdown, provided, at [.0757]:



(2)

3)

The rates in schedule 3 have no allowance for compliance with the conditions
imposed by the Coordinator General. As discussed during the contract
negotiation stage, these conditions require additional review and assignment
to the relevant party for costing and implementation.

in the premises, denies that the WUC made no allowance for
compliance with any of the conditions imposed by the Coordinator-
General, because the Abigroup Contract contemplated that costing

would be conducted for such compliance;
says further that:

(A) for the reasons pleaded in paragraph 13 of the TPSOC, by the
terms of the Regulatory Compliance Obligation, Abigroup was
required to comply with the conditions imposed by the

Coordinator-General;

(B) Abigroup’s costing allowances for work pursuant to the
Abigroup Contract do not limit the obligations contained in the
Abigroup Contract and relied on in the TPSOC;

(i)  admits (2);

(iii) asto (3):

(1)

(@)

3)

admits that none of the designs in, or provided under the Abigroup
Contract included “sealing” of the geotextile with rock fill or dredge
spoil, in the sense that the geotextile would be covered by rock fill or

dredge spoil;

says that this is not a basis to deny the relevant alleged breaches
pleaded in the TPSOC, because of the matters pleaded in paragraphs
3(a) and 3(b) above;

otherwise does not admit the allegation, because:

(A) the language including “sealing”, “other similar material”,

“permanently secure” and “prevent” is unclear in its ambit;



(iv)

(B) it does not know and despite reasonable enquiries made in the
time permitted to file this reply, it remains uncertain as to the

truth or falsity of that allegation;
as to (4):

(1) says that this is not a basis to deny the relevant alleged breaches
pleaded in the TPSOC, because of the matters pleaded in paragraphs
3(a) and 3(b) above;

(2) otherwise does not admit the allegation, as the meaning of “at the
foundation” is not clear and it does not know and despite reasonable
enquiries made in the time permitted to file this reply, it remains

uncertain as to its truth or falsity;

(e) as to subparagraph (b)(ii):

(i)

(i)

(iii)

(iv)

for the reasons below, denies the allegation that the matters alleged in (b)(ii)
and (ii)(1) to (5) are an accurate reflection of what was required by Abigroup,
during its performance of the WUC, pursuant to its Professional Care

Obligation;

by reason of the matters in 3(a) and 3(b) above, denies that Abigroup’s
Professional Care Obligation was limited to or is correctly described as
Abigroup being “required to comply with the Principal’s Project

Requirements”;

admits (1)(A) states the effect of what is contained in the FLPE EIS but says
that it relies on the full terms of the FLPE EIS;

denies (1)(B), because:

(1) Appendix 1, Schedule A to the CG Expansion Report, Condition 2
([GPC.999.001.8750] at [.8812]) provides (emphasis added):

The design, construction materials, and construction methodology for the
outer (bund) wall of the reclamation area should be generally in accordance
with the details provided in section 3.3 of the EIS, that is:



(v)
(vi)

(vii)

@)

10

- only clean rock with fines (all material used for walls and capping shall
be free from contaminants consistent with the Queensland Draft
Guidelines for the Assessment and Management of Contaminated Land
Environmental Investigation Levels (1998)

- no excavation of sediments within the reclamation area is permitted,
except in accordance with an Acid Sulfate Soil Management Plan
approved by the DERM

- ageofabric liner shall be applied to the internal side of the wall to prevent
release of fine sediments from the reclamation area other than through the
designated discharge point in accordance with specified discharge limits

- outer rock armour for the reclamation bund walls must be in place within
28 days of completion of bund walls and not more than 100m of
unprotected bund wall is to be exposed to prevailing winds at any time

- capping of the reclamation area shall be profiled such that stormwater
drains to internal collection and treatment prior to discharge to external
waters.

The surface fill material for the reclamation area must be stabilised to resist
wind and storm water erosion, in the short and longer terms.

The surface treatment of the reclaimed area must be designed to ensure the
leachate of contaminants will be avoided.

Condition 67 of the CG Dredging Report (July 2010)
[GPC.999.001.2973 at .3117] is not to the effect alleged;

admits (1)(C);

admits (2) to (4), save that it denies the allegation in (4) that the words “into

the internal face” was a typographical error because that statement accurately

describes the GHD design as providing for the geotextile to be incorporated

into (ie within) the internal wall;

as to (5):

(1)

(2)

admits that Section 3 — Project Requirements of the Contract, “Bund
Construction Specification”, item 1.9.2 [GPC.999.001.0069 at .0657]
contains what is pleaded in (A) to (F);

says that that section of the Abigroup Contract also provides that,

“Prior to the start of the construction of the respective structures, the



()

(@)
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Contractor shall submit to the Principal’s Representative a full

specification of the proposed geotextile”;

(3) denies that that document [.0657] in the Abigroup Contract includes
(G), because that is contained at Addendum No. 2, being an
amendment to 1.9.2 [GPC.999.001.0069 at .0667], referred to at
paragraph 10(a)(ii) below;

(4) repeats and relies on paragraph 10(a) below in relation to Addendum

No. 2 to the Abigroup Contract;
admits subparagraph (d)(ii);
as to subparagraph (d)(iii):

(i)  denies that the “intended purpose” of the WUC was only revealed in the

Principal Project’s Requirements;

(if) says that the “intended purpose” of the WUC, if the Class Action Plaintiffs’
claims are made out, included the following matters, for which the Bund and

Bund Walls ought to have been designed and constructed:

(1) that it be structurally sound and designed for the purpose of preventing
emissions from the containment area that may cause environmental

harm, including by the installation of geotextile, so as to:

(A) prevent release of fine sediment through the Bund Walls or via

decant waters;
(B) seal the Perimeter Wall;
Particulars

See paragraph 20(g)(iv) of the TPSOC.

As to the geotextile, see in particular Items IX and X1 of Part F of the
TPSOC and the references to the 3FASOC particularised therein
(including at 85(vi)).



(@)
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At paragraph 28 of the 3FASOC, the Class Action Plaintiffs allege, as
part of their claims, in effect, that an intended purpose of the Bund and
Bund Walls was:

() to prevent water quality impacts from leaching material through
the Perimeter Walls and decant waters;

(1) to be structurally sound and designed for the purpose of
preventing emissions from the containment area that may cause
environmental harm;

(1)  to be achieved by applying a geotextile to the internal side of the
Perimeter Wall, which geotextile would be effective to prevent
release of fine sediments from the Bund;

At paragraph 126 of the 3FASOC, the Class Action Plaintiffs allege,
as part of their claims, in effect, that a method by which this intended
purpose of the Bund and Bund Walls was to be effected, was by being
sealed by geotextile.

At paragraph 133(d) of the 3FASOC, the Class Action Plaintiffs
allege, as part of their claims, in effect, that an intended purpose of the
Bund and Bund Walls was to prevent Prohibited Discharges from the
Bund into Harbour waters.

to hold dredge material;
Particulars

(A)  See paragraph 26(iii)(B) of the TPSOC.

(B) At paragraphs 47(b) and 121(a)(i) of the 3FASOC, the Class Action
Plaintiffs allege, as part of their claims, in effect, that an intended
purpose of the Bund and Bund Walls was to contain Spoil and prevent
Prohibited Discharges from the Modified Reclamation Area.

(iii) admits that what is pleaded in (1) and (2) conveys the effect of parts of the

Abigroup Contract that are respectively particularised,;

(iv) asto (3):

1)

@)

admits that the Bund Walls and the Perimeter Walls would not be
impermeable to water, in the sense that water would not be able to pass
through them during construction, and were not intended to be

impermeable to water upon completion of construction;

otherwise does not admit the allegation, because:
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(A) it is vague as to the extent of the parts of the Bund that were

intended not to be “impermeable”;

(B) it does not know and despite reasonable enquiries made in the
time permitted to file this reply, it remains uncertain as to the

truth or falsity of that allegation;
(h) as to subparagraph (d)(iv):
(i) asto(1):
(1) says that each of:
(A) the proposed designs referred to in the FLPE Project EIS;
(B) the proposed designs referred to in the DDP EIS;
(C) the GHD 2009 Preliminary Design;
(D) the GHD Tender Concept Design;
(E) the Abigroup DERM Approval Design;
(F) the Abigroup Design; and
(G) the Abigroup Recertification Drawings,
was a design for a bund which:

(H) allowed water to pass through the bund wall during the process

of construction;
()  accordingly, would be porous during the process of construction;

(2) admits that the Abigroup Contract did not specify that the Bund or the
Bund Walls or the Perimeter Walls (including within the areas of the
paleochannels) were to be impermeable, in the sense that water would
not be able to pass through them, upon completion of their

construction;



(3)

(4)
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says that this is not a basis to deny the relevant alleged breaches
pleaded in the TPSOC, because of the matters pleaded in paragraphs
3(a) and 3(b) above;

otherwise does not admit the allegation, because:

(A) it is vague as to the extent of what is intended by the use of the

word “impermeable”;

(B) it does not know and despite reasonable enquiries made in the
time permitted to file this reply, it remains uncertain as to the

truth or falsity of that allegation;

(it)  admits subparagraphs (2), (3), (4), (5);

(iii) as to subparagraph (6):

(1)

(@)

(3)

(4)

admits that, as between GPC and VODI pursuant to the VODI
Contract, VODI was responsible for the placement of the dredged
materials within the Bund and the dredging sequence pursuant to
clause 5.3 and Schedule 7 of the VODI Contract;

says that the VODI Contract, “Scope of Work Technical Specifications
and Drawings”, clause 5.6 provides that, “The Contractor will be
responsible for the maintenance of the perimeter bund walls and for

any internal walls constructed by the Principal”;

says that the VODI Parcel 5 Contract, “Scope of Work Technical
Specifications and Drawings”, clause 5.6 provides that, “The
Contractor will be responsible for the maintenance of the perimeter

bund walls and for any internal walls constructed by the Principal”;

otherwise denies the allegation because the contractual obligations of
VODI are more accurately set out above and these obligations do not
displace any obligations on the part of Abigroup pursuant to the
Abigroup Contract, nor excuse any conduct of Abigroup that was

contrary to the Abigroup Contract;
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(iv) as to subparagraph (7):

(1) says that the particularised document does not state the effect of what
is alleged, because it makes no reference to Abigroup’s

responsibilities;

(2) says that this is not a basis to deny the relevant alleged breaches
pleaded in the TPSOC, because of the matters pleaded in paragraphs
3(a) and 3(b) above;

(3) otherwise does not admit the allegation, because:

(A) the language of “permanently secure the geotextile in place” is

unclear;

(B) it does not know and despite reasonable enquiries made in the
time permitted to file this reply, it remains uncertain as to the

truth or falsity of that allegation;
(v) as to subparagraph (8):

(1) admits that VODI had obligations to the effect alleged and says that
they were owed to GPC pursuant to the VODI Contract;

(2) says further that:

(A) this is not a basis to deny the relevant alleged breaches pleaded
in the TPSOC, because of the matters pleaded in paragraphs 3(a)
and 3(b) above;

(B) the obligation does not displace any obligations on the part of
Abigroup pursuant to the Abigroup Contract, or excuse any
conduct of Abigroup that was in breach of the Abigroup

Contract;

(1)  denies the construction of the Abigroup Contract pleaded in subparagraph (k) by
reason of paragraphs 3(a), 3(b) and the responses to paragraphs 12(b) and (d) of
the defence, above.
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(J)  denies the construction of the Abigroup Contract pleaded in subparagraph (m)(ii),

because:

(1)  Abigroup was obliged to perform its obligations pursuant to the Abigroup
Contract in a way that prevented nuisance and disturbance, “Insofar as

compliance with the Contract permits”;

(i)  Abigroup is in breach of this obligation if the performance of the WUC, or
the as-constructed Works, caused nuisance which occurred after the

performance of the WUC.

Regulatory obligations

4.  Asto paragraph 13 of the defence, GPC:
(@) as to subparagraph (b)(ii):

(i) says that the Regulatory Compliance Obligation included a limitation to the
effect that Abigroup would not be required to satisfy requirements specified
in Item 22(a) of the Abigroup Contract, or directed by the “Principal’s
Representative” to be satisfied by or on behalf of GPC,;

Particulars

Section 2 Conditions of Contract, General Conditions, clause 11.
Item 22(a) referred to Annexure Part F of the General Conditions

(if)  otherwise denies the allegation, because:

(1) the particularised matters do not provide a basis to infer the

“agreement” as alleged; and

(2) clause 8 of the Form of Contract provides “An amendment or variation
to this Contract is not effective unless it is in writing and signed by the

parties”;
(b) denies subparagraph (c), by reason of subparagraph (a) above.

(c) denies subparagraph (d) because:



(i)

(i)
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the Regulatory Compliance Obligation was an obligation imposed by the
Abigroup Contract, such that design and construction of the Bund and Bund
Walls in accordance with the Abigroup Contract necessarily meant
compliance with (and not a breach of) the Regulatory Compliance
Obligation;

of paragraphs 3(a) and 3(b) above;

(iii)  further in relation to subparagraph (ii):

(1) the claims made in this proceeding are limited to those caused or
contributed to by Abigroup by itself or its subcontractors, including
SMEC,;

(2) this proceeding against Abigroup is not a claim in respect of GPC’s
right to have WUC carried out within the meaning of clause 15.1(f).

Environmental obligations

5. Asto paragraph 14(f) of the defence, GPC:

(a)

(b)

denies the allegation because:

(i)

(i)

the Design Fit For Purpose Obligation, the General Fit For Purpose
Obligation and the Environmental Protection Obligation are separate

obligations under the Abigroup Contract, all of which must be complied with;

of paragraphs 3(a) and 3(b) above;

further in relation to subparagraph (ii):

(i)

(i)

the claims made in this proceeding are limited to those caused or contributed

to by Abigroup by itself or its subcontractors, including SMEC;

this proceeding against Abigroup is not a claim in respect of GPC’s right to

have the WUC carried out within the meaning of clause 15.1(f).
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Geotechnical obligations

6.  Asto paragraph 15(b) of the defence, GPC denies the allegation because:

(@ on the proper construction of the part of the Abigroup Contract relied on in

paragraph 15 of the TPSOC, the limitation on the obligation alleged does not arise;

(b) such a limitation is contrary to the obligations pleaded in paragraphs 12 to 14 of
the TPSOC.

ABIGROUP EMP - DESIGN AND ABIGROUP EMP — CONSTRUCTION

7. GPC admits paragraph 16(a)(iii) of the defence.

8.  Asto paragraph 20 of the defence, GPC:

(@) as to subparagraph (b):

(i)  admits the allegations;

(i)  says further that:

1)

(@)

the effect of Condition 67(a) of the CG Dredging Report was separately
contained in the Abigroup EMP — Construction at Item 8 in respect of

the Commonwealth DDA, as follows:

The design, construction materials and construction methodology and
management for the outer bund wall of the Western Basin land reclamation
area must ensure appropriate design of the reclamation area to prevent water
quality impacts from leaching material through the bund wall, decant waters
and stonn-water run-off [sic]

the effects of Condition 67(b) and (e) of the CG Dredging Report are
separately contained in the Abigroup EMP — Design at Item 19 in

respect of the CG Expansion Report, as follows (emphasis added):

The design, construction materials, and construction methodology for the
outer (bund) wall of the reclamation area should be generally in accordance
with the details provided in section 3.3 of the EIS, that is:

- only clean rock with fines (<12mm) removed shall be used for the
revetment and breakwater walls



(b)
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- all material used for walls and capping shall be free from contaminants
consistent with the Queensland Draft Guidelines for the Assessment and
Management of Contaminated Land Environmental Investigation
Levels (1998)

- ageofabric liner shall be applied to the internal side of the wall to
prevent release of fine sediments from the reclamation area other
than through the designated discharge point in accordance with
specified discharge limits

- outer rock armour for the reclamation bund walls must be in place
within 28 days of completion of bund walls and not more than 100m
of unprotected bund wall is to be exposed to prevailing winds at any
time

- capping of the reclamation area shall be profiled such that stormwater
drains to internal collection and treatment prior to discharge to external
waters.

(3) the effect of Condition 67(e) was also contained in the Abigroup EMP

— Construction at Item 2 in respect of the CG Expansion Report;

(4) further, a similar condition to Condition 67(g) was contained in the
Abigroup EMP — Construction at Item 47 in respect of the Operational
Works Permit, “The final point of outer bund closure is to be located
no further west than Longitude 151 9.714, Latitude — 23 45.858
(Degrees Minutes) unless approved in writing by DERM”;

as to subparagraph (c):
(i)  admits subparagraphs (i), (iii), (v);

(if)  denies subparagraphs (ii) and (iv), because they are not accurate statements
of the effect of the Abigroup EMP — Design section 3.3.

9.  Asto paragraph 21 of the defence, GPC:

(@)

admits subparagraph (b), and says that section 1.6 of the Abigroup EMP —

Construction provides:

The Legal and Other Requirements Register (Appendix B) details the various
Commonwealth, State, Local and GPC requirements to be complied with, and cross-
references the applicable aspect along with relevant Environmental Control Plans
(ECPs) and Environmental Management Plan Procedures (EPPs) in Part 2 of this
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(©)
(d)
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EMP(C) in which compliance is assured. The Environment Manager is further responsible
for implementing any necessary actions required, as a result of modifications in the
requirements, new requirements or in order to demonstrate compliance with such
requirements.

admits subparagraph (e), but repeats and relies upon paragraphs 3(a) and 3(b)
above and says that section 4.2 of the Abigroup EMP — Construction (Revision 3)

does not alter Abigroup’s obligations pursuant to the Abigroup Contract;
admits subparagraph (f);
as to subparagraph (g)(ii):
(i) as to subparagraph (1)(A):
(1) denies the allegation, because:

(A) the condition pleaded at paragraph 21(d)(i) of the TPSOC is not
Condition 10, but rather an extract from Condition 31 of
Schedule 1 of the CG Dredging Report, which is reproduced in
Appendix B — Environmental Legal and Other Requirements
Register of the Abigroup EMP — Construction (Revision 3)
[GPC.001.004.3450] at [.3548] as follows:

Obligation name: Western Basin - COG Report for an EIS (cont)
Obligation/commitment:
Condition 31

Any direct or indirect discharge, including water and anything in
water, from the containment area must not cause any or all of the
following:

a) environmental harm

b) adverse impacts on water quality objectives that apply to the
area surrounding the containment site

C) sediment build up or erosion of any land including the bed of
any receiving waters.

Evidence of compliance: Refer to ECP 01, ECP 03, ESC Drawings,
EMP(C).
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(2) says further that the pleaded obligation is not struck out in Appendix B
— Environmental Legal and Other Requirements Register of the

Abigroup EMP — Construction (Revision 3);
(i) admits subparagraph (1)(B) and repeats and relies on subparagraph (i) above;
(i) as to subparagraph (1)(D):

(1) says that pursuant to Condition 31 of the CG Dredging Report
[GPC.999.001.2973] at [.3111], reproduced in Appendix B -
Environmental Legal and Other Requirements Register of the
Abigroup EMP — Construction (Revision 3) [GPC.001.004.3450] at
[.3548], Abigroup was required to ensure that:

Any direct or indirect discharge, including water and anything in water, from
the containment area must not cause any or all of the following:

a) environmental harm

b) adverse impacts on water quality objectives that apply to the area
surrounding the containment site

c) sediment build up or erosion of any land including the bed of any
receiving waters.

(2) inthe premises, says that pursuant to the Abigroup Contract, Abigroup
was obliged to design and construct in a way that would manage or

control any direct or indirect discharge of water from the Bund,;
(3) otherwise does not admit the allegation, because:

(A) the reference to “following completion of construction of the

Bund” is not clear in this context;

(B) it does not know and despite reasonable enquiries made in the
time permitted to file this reply, it remains uncertain as to its truth

or falsity;

(iv) admits subparagraph (2)(A);
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(v) as to subparagraph (2)(B):

1)

(@)

(3)

says that pursuant to Condition 31 of the CG Dredging Report
[GPC.999.001.2973] at [.3111], reproduced in Appendix B —
Environmental Legal and Other Requirements Register of the
Abigroup EMP — Construction (Revision 3) [GPC.001.004.3450] at
[.3548], Abigroup was required to ensure that:

Any direct or indirect discharge, including water and anything in water, from
the containment area must not cause any or all of the following:

a) environmental harm

b) adverse impacts on water quality objectives that apply to the area
surrounding the containment site

c) sediment build up or erosion of any land including the bed of any
receiving waters.

in the premises, says that pursuant to the Abigroup Contract, Abigroup

was obliged to design and construct in a way that would manage or

control any direct or indirect discharge of water from the Bund,;
otherwise does not admit the allegation, because:

(A) the reference to “following completion of construction of the

Bund” is not clear in this context;

(B) it does not know and despite reasonable enquiries made in the
time permitted to file this reply, it remains uncertain as to its truth

or falsity;

(vi) admits subparagraph (2)(C);

(vii) admits subparagraph (3)(A);

(viii) denies subparagraph (3)(B), because:

(1)

it repeats and relies on paragraphs 3(a) and 3(b) above and its responses
to paragraph 12 of the defence;



@)

23

the Abigroup Design [GPC.999.001.7304] at section 6.1.4 in fact
stated, relevantly, that (emphasis added):

A geotextile layer is provided at the back face of the bund wall (between the
core and the reclamation fill material). This is to prevent the migration of
fines from dredge material into the environmentally sensitive harbour.
A geotextile specification has been provided to SMEC by Abigroup (in
conjunction with GPC). Details of this geotextile are stated clearly on the
drawing notes for the bund contained in Appendix A of this report

(ix) admits subparagraph (4)(A);

(x) as to subparagraph (4)(B):

(1)

@)

(3)

says that pursuant to Condition 31 of the CG Dredging Report
[GPC.999.001.2973] at [.3111], reproduced in Appendix B -
Environmental Legal and Other Requirements Register of the
Abigroup EMP — Construction (Revision 3) [GPC.001.004.3450] at
[.3548], Abigroup was required to ensure that:

Any direct or indirect discharge, including water and anything in water, from
the containment area must not cause any or all of the following:

a) environmental harm

b) adverse impacts on water quality objectives that apply to the area
surrounding the containment site

C) sediment build up or erosion of any land including the bed of any
receiving waters.

in the premises, says that pursuant to the Abigroup Contract, Abigroup

was obliged to design and construct in a way that would manage or

control any direct or indirect discharge of water from the Bund;

otherwise does not admit the allegation, because:

(A) the reference to “following completion of construction of the

Bund” is not clear in this context;

(B) it does not know and despite reasonable enquiries made in the
time permitted to file this reply, it remains uncertain as to its truth

or falsity;
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(xi) denies subparagraph (4)(C) by reason of the matters in subparagraph (viii)

above;

(xii) admits subparagraphs (5)(A) and (B), but repeats and relies on paragraph 8(a)
above (which pleads that the effect of the conditions of the CG Dredging
Report were incorporated into the Abigroup EMP — Design and Abigroup
EMP — Construction);

as to subparagraph (g)(iii):

(i) admits that the document stated that the quoted requirements were GPC’s

responsibility;
(if)  otherwise denies the allegations because:
(1) the document does not make any reference to WUC;

(2) the quoted requirements in (4) to (7) are not indicated as being
requirements set out in the FLPE Project EIS, but rather the DDP EIS;

as to subparagraph (g)(iv):

(i)  admits that the document stated that the quoted requirements at (1)-(5), (7)-
(10) were GPC’s responsibility;

(it)  otherwise denies the allegation, because:
(1) the document does not make any reference to WUC;

(2) the quoted requirements in (1) to (4) are indicated as being
requirements set out in the CG Expansion Report, while the quoted
requirements in (5) to (10) are indicated as being requirements set out

in the CG Dredging Report;

(3) as to (6), ‘those conditions pleaded at paragraph 20.b) above’ were
WUC, for the reasons pleaded in paragraph 8(a) above (that the effect
of the conditions of the CG Dredging Report were incorporated into
the Abigroup EMP — Design and Abigroup EMP — Construction);
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as to subparagraph (g)(v):

(i)

(i)

(iii)

admits that the document stated that the quoted requirements at (1), (3)-(8)
were GPC’s responsibility;

does not admit (2), because:
(1) itistoo vague;

(2) it does not know and despite reasonable enquiries made in the time
permitted to file this reply, it remains uncertain as to the truth or falsity

of that allegation;

otherwise denies the allegation, because the document does not make any
reference to WUC,;

admits subparagraph (g)(vi);

as to subparagraph (g)(vii):

(i)

(i)

admits that, from page 170 of Appendix B, Items 10 to 14 concerning

“dredging operations”, are struck out;

otherwise denies the allegation, because the document does not make any
reference to WUC.

GEOTEXTILE INSTALLATION

10.

As to paragraph 23(e) of the defence, GPC:

(@)

says that:

(i)

The GHD Design included in Section 3 of the Abigroup Contract:

(1) initially provided for a geotextile of at least 542 grams per square

metre;

(2) was subsequently amended (as pleaded below) to provide for a

geotextile of at least 1,100 grams per square metre;
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(iii)
(iv)

(v)
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following amendment by Addendum No 2, the Bund Construction

Specification stated that:

(1) prior to the start of construction of the respective structures, the
Contractor shall submit to the Principal’s Representative a full

specification of the proposed geotextile;

(2) a geotextile material shall be non-woven and the Minimum Average
Roll Values shall comply with certain stated specifications or an
acceptable equivalent, as follows:

* Mass AS3706.1 >1100g/m2

» Wide Width Tensile Strength  AS3706.2 > 30kN/m
» Wide width Tensile Elongation AS3706.2 <70%

* Trapezoidal Tear Strength AS3706.3 > 580N

* CBR Burst Strength  AS3706.4 > 7380N

* Flow Rate AS3706.9 <25L/m2/s

the Abigroup Contract included both of the above geotextile specifications;

on 3 December 2010 [GPC.200.005.9834] Abigroup sent an email to GPC

stating to the effect that the grade of geotextile included on the drawings for
submission to DERM needed to reflect the original (lower) grade specified
by GHD, being:

Weight > 542g/m2;

Tensile Strength > 1690N;

Trapezoidal Tear > 644N;

Puncture Resistance > 1070N;

Permittivity < 0.7 sec-1;

Apparent Opening Size < 0.150mm

the Abigroup DERM Approval Design, produced on 10 December 2010:

(1) included the Weight in (iv) above;
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(2) was certified by Huma Hussain, who was at all material times a
Registered Professional Engineer of Queensland (RPEQ) registered
pursuant to the Professional Engineers Act 2002 (Qld) and the
Professional Engineers Regulation 2003 (Qld) (RPEQ number 10032);

on 20 December 2010 [GPC.200.006.1800] Abigroup sent an email to GPC
stating, by way of comparison between the geotextile specifications for the
original (lower) grade specified by GHD, and the geotextile specifications
provided for by Addendum No 2:

On the basis that the geotextile is to be installed on the outside of the completed
bund profile and not ‘within’ the bund as envisaged in Addendum 2, we believe that
the original specification should be suitable as the duty has now reverted to the duty
envisaged at that time. As this presents an opportunity for a cost saving that can be
passed on to GPC as discussed at meetings with GPC, we propose to conform to the
Bund Specification and not to Addendum 2.

On the basis of your enquiry today, we will investigate the availability of materials
with an Apparent Opening Size <0.120mm in conjunction with our procurement
enquiries for material with an Apparent Opening Size <0.150mm.

Please advise if you require us to change the Apparent Opening Size to <0.120mm.

Further to the requirement to submit a full specification of the proposed geotextile,
we are in ongoing discussions with suppliers and will submit a specification once
these have been finalized and prior to the start of installation of the geotextile.

the Abigroup Design, produced on or before 23 December 2010:
(1) included the Weight in (iv) above;

(2) was certified by Mark Ballard, who was at all material times a RPEQ
registered pursuant to the Professional Engineers Act 2002 (QId) and
the Professional Engineers Regulation 2003 (Qld) (RPEQ number
10223);

in addition:

(1) the Weight in the specifications was a minimum value, as indicated by

the use of “>"’;

(2) in the premises of the matters pleaded in paragraphs 3(a) and 3(b)

above, Section 1.9.2 of Section 3 Bund Performance Specification of
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the Abigroup Contract did not prescribe the specifications, in the sense
that it obliged Abigroup to adopt them, if they were not consistent with
the obligations pleaded in the TPSOC;

(b) inthe premises, denies the allegation.
DUTY OF CARE
11. Asto paragraph 26 of the defence, GPC:
(@) as to subparagraph (b)(ii):

(i)  repeats and relies on its responses to paragraphs 21(g)(iii)-(v) of the defence

pleaded above;
(if)  denies the allegations in subparagraph (1):

(1) because GPC, as port operator, engaged and relied on (relevantly)
Abigroup as a reputable and suitably skilled and experienced

contractor;

(2) because, as to (A), the effect of Conditions 67(a) and (e) of the CG
Dredging Report were otherwise incorporated into the Abigroup EMP
— Design or Abigroup EMP — Construction as pleaded in paragraph

8(a) above;

(3) asthe implementation of the matters referred to in (B) to (D) would not
alone be sufficient to protect GPC from claims of the kind pleaded in
the 3FASOC which are pleaded in the TPSOC,;

Particulars

During the performance of the Abigroup Contract, GPC informed
Abigroup that:

()  the design and installation of the geotextile was Abigroup’s
responsibility pursuant to the Abigroup Contract;

(1)  GPC relied on Abigroup for the design of the works; and

(1) review of information by GPC did not relieve Abigroup of its
obligations or warranties under the Abigroup Contract;
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conveyed in the following letters from GPC to Abigroup:

(IV) 5July 2011 [GPC.200.044.3139];

(V) 3 August 2011 [GPC.200.089.5896; GPC.200.089.5897];
(VI) 30 August 2011 [GPC.200.068.8394; GPC.200.068.8395];

(VI1) 14 October 2011 [GPC.200.115.8566; GPC.200.115.8567].

(iii) admits subparagraph (2);

(iv) denies subparagraph (3), because Abigroup did assume responsibility to

protect GPC against economic loss by reason of it entering into the Abigroup

Contract and agreeing to its terms, including:
(1) the Clause 48 Indemnity;
(2) the Clause 12 Indemnity;

(3) by Section 3 Project Requirements, Scope of Works and General
Requirements, clause 2.4.3, which provides that GPC would be relying
upon the skill and judgement of Abigroup for the design and
documentation of the works, the choice of materials, systems and
services to be wused and the construction, completion and

commissioning of the whole of the works;

(b) as to subparagraph (d):

(i)

(i)

(iii)

says that the duty owed by Abigroup is co-extensive with Abigroup’s
contractual obligation, so that subparagraph (ii) is irrelevant;

clause 17.1 of the VODI Contract does not protect GPC against the

consequences of Abigroup’s failure to act with reasonable skill and care;
otherwise, it does not admit the allegation, because:
(1) itistoo vague;

(2) in the absence of particulars, it does not know and despite reasonable
enquiries made in the time permitted to file this reply, it remains

uncertain as to its truth or falsity;
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admits subparagraph (f).

PERFORMANCE OF THE ABIGROUP CONTRACT

12.

13.

14.

15.

16.

As to paragraph 29(c)(i) of the defence, GPC:

(a)

(b)

(©

admits that Drawing No. SK07 was prepared by Aurecon for GPC and was
provided to Abigroup and SMEC by GPC during a meeting on 12 October 2010;

says that whether or not the Abigroup DERM Approval Design was based on this
drawing is irrelevant to the discharge of Abigroup’s obligations under the Abigroup

Contract;

otherwise does not admit that allegation, as it does not know and despite reasonable
enquiries made in the time permitted to file this reply, it remains uncertain as to its
truth or falsity.

As to paragraph 30 of the defence, GPC admits subparagraphs (c) and (d).

As to paragraph 31 of the defence, GPC:

(a)
(b)

admits subparagraphs (a) and (b);

as to subparagraph (c), says that the allegation is relevant to Item V in Part F of the

TPSOC and, in the premises, denies the allegation.

GPC admits paragraph 32(b) of the defence.

As to paragraph 33 of the defence, GPC:

(@)
(b)

(©)

denies subparagraph (c), for the reasons pleaded in paragraph 3(e)(vii) above;
as to subparagraph (d):
(i)  admits that there were other requirements of the geotextile;

(if) denies that any requirements of the geotextile were “specified by GPC”,

because of the matters pleaded in subparagraph (c) below;

denies subparagraph (e) by reason of paragraphs 3(a), 3(b), 3(e)(vii) and 10(a)

above, and because, by reason of the matters pleaded in those paragraphs, Section
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1.9.2 of Section 3 Bund Performance Specification of the Abigroup Contract did
not prescribe the specifications, in the sense that it obliged Abigroup to adopt them,

if they were not consistent with the obligations pleaded in the TPSOC;

(d) as to subparagraph (f), denies the allegation because section 2.4 of the Abigroup
Design [GPC.001.073.6088] states (emphasis added):

Without limiting the design and Design Documentation requirements of the Contract, the
design of the Project Works is required to:

» Be generally as shown as per the agreed scope and reference design, subject to such
changes as may be necessary and which the Contractor must make to ensure
compliance with the Contract and the technical criteria;

» Be certified by the Supervising Engineer (RPEQ) in accordance with the agreed Scope
of works and relevant design standards before construction on that part of the design is
to commence;

» Comply with specified criteria and be fit for its intended purpose; and

» Integrate all design components, including but not limited to, bund design,
compliance with relevant environmental approvals and permits, geotechnical
design, safety in design, and maintenance requirements.

17. As to paragraph 34 of the defence, GPC:
(@) as to subparagraph (b)(i):

(i) admits that the specifications for the Bidim A64 met the Principal’s Project

Requirements in the respects pleaded in subparagraph (b)(i);

(i)  otherwise, does not admit the allegation, because it does not know and
despite reasonable enquiries made in the time permitted to file this reply, it

remains uncertain as to the truth or falsity of that allegation;
(b) as to subparagraph (b)(ii), denies the allegation because:
(i) as to the first part of the allegation, the Bidim A64:

(1) did not meet the minimum weight specification in the geotextile
specifications the subject of the Abigroup DERM Approval Design;

(2) exceeded the maximum permittivity in the geotextile specifications the

subject of the Abigroup DERM Approval Design;
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as to the second part of the allegation:

(1) section 3 of the Abigroup Contract [GPC.999.001.0069] does not state

as is alleged,;

(2) the pinpoint pleaded is to a page of the Bund Construction
Specification but it does not contain anything about permittivity;

(3) the text pleaded is contained at Note 2, section 2.1 — Bidim Geotextiles
of the Gladstone: Geotextile: 1-5 Proposal Q4645 GCP Bund Wall
[GPC.500.044.4008] at .4015, which:

(A) is Geofabrics’ proposal to Abigroup that was provided to GPC;

(B) does not comprise any part of the Abigroup Contract.

As to paragraph 36 of the defence, GPC:

(@)

(b)

admits subparagraph (a);

as to subparagraph (b):

(i)

(i)

(iii)

repeats and relies on its response to paragraph 12 and 32 of the defence, as
pleaded above, and denies the allegation to the extent those paragraphs are

denied above, for the reasons there pleaded;

says for the reasons in paragraphs 3(a) and 3(b) above, compliance with the
Principal’s Project Requirements pleaded in paragraph 12, the Abigroup
Design, and the relevant parts of the DDP EIS and the FLPE Project EIS are
not a basis to deny breach of the obligations pleaded in the TPSOC;

otherwise does not admit the allegation, as it does not know and despite
reasonable enquiries made in the time permitted to file this reply, it remains

uncertain as to its truth or falsity.

As to paragraph 37 of the defence, GPC:

(@)

as to subparagraph (a)(ii):
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(i)  repeats and relies on its responses to paragraph 12 of the defence, as pleaded

above;
(i) admits that:

(1) installation of the geotextile to the reclamation side of the Perimeter
Walls was a part of Abigroup’s WUC,;

(2) Abigroup’s WUC did not include the covering of the geotextile with
dredge spoil;

(3) the dredge spoil was not planned to be deposited within the Bund area

until completion of construction of the Bund;

(iii) denies that the timing of the placement of dredge spoil was not within the
control of Abigroup, because as the constructor of the Bund it could exercise

reasonable control over when the Bund construction would be completed;

(iv) otherwise denies the allegation because Abigroup, as designer, was in control
of how it designed the Works and proposed to perform the WUC and could
therefore exercise reasonable control over whether and to what extent the
Bidim A64 would be exposed to UV radiation;

(b) as to subparagraph (a)(iii):
(i) says that:

(1) on 10 August 2011, GPC received an email from Geofabrics Australia
Pty Ltd, the manufacturer of the geotextile product that had been and
was then being installed on the Bund Walls, which indicated that there
would be only minimal degradation of the geotextile after 12 months
of UV exposure [GPC.200.003.5381; GPC.200.003.5383];

(2) onorabout 12 September 2011, GPC received a letter from Abigroup
which stated to the effect that, based on information supplied by the
manufacturer, it was expected that the geotextile product (which at the
time had been and was then being installed on some parts of the Bund

Walls) would remain within specification after 12 months of UV
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exposure [GPC.500.066.6593,; GPC.500.066.6594;
GPC.500.066.6598];

(i) pursuant to clause 14 of the Abigroup Contract, Abigroup was obliged to
repair and rectify at its own cost any damage to geotextiles during the period

of its care;

(iii) as such, to the extent that there was an expectation during the performance
of the Abigroup Contract that the geotextile would be exposed to UV

radiation:
(1) Abigroup advised GPC that this would not affect its performance;

(2) Abigroup would be obliged to fix any damage caused by UV radiation

during the period of its care under clause 14;
(iv) otherwise does not admit the allegation, as:

(1) the reference to “would be or could be exposed to UV radiation for
periods of weeks or months during the performance of the WUC” is

vague;

(2) it does not know and despite reasonable enquiries made in the time
permitted to file this reply, it remains uncertain as to its truth or falsity;

(c) as to subparagraph (a)(iv):
(i) says that:

(1) on 6 May 2011, GPC issued a request for information to Abigroup, as

follows:

(in the covering email [GPC.001.005.2712]):

Please Provide [sic] information indicating tha [sic] the geiotextile [sic] will
not deteriorate in quality as a result of being exposed to weather elements
(UV, heat, etc) between time of installation and commencement of Dredging.
Does Exposure affect product specifications.

(in the RFI [GPC.001.005.2713])
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Please provide information indicating that the geotextile will not deteriorate
in quality as a result of being exposed to weather elements (UV, heat etc)
between the time of installation and commencement of dredging. Does
exposure to weather affect product specifications such as:

1. mechanical properties eg tensile (wide strip, trapezoidal and grab)
strengths, CBR burst values and puncture resistance

2. hydraulic properties eg pore size (AOS/EOS), permittivity and 200mm
head through flow?

There is 2.5 months between the scheduled date for commencing geotextile
installation (16 May as reported by Abigroup in Weekly Site Meeting of 5
May) and start of dredging works on 3 August. For at least that duration
geotextile will be exposed to weather elements including UV and heat. When
dredging commences the geotextile is required to have the same properties as
described in the product specifications.

on 26 May 2011 [GPC.001.004.9949], Abigroup responded to the
effect that:

(A) the geotextile installed met clause 29.1 of the Abigroup Contract,
being the Workmanship Obligation;

(B) the requests made required a variation pursuant to clause 36.1 of
the Abigroup Contract to vary the WUC,;

on 30 May 2011 [GPC.200.067.0677], GPC responded to Abigroup as

follows:

We highlight that no additional performance requirements have been set it
has merely been identified that if the material is not covered then the existing
performance requirements may not be satisfied at the time of handover.

As we are unsure whether the Contractor intends to cover the material we are
in the process of making enquiries as to the associated ramifications of not
doing so...

on 1 June 2011 [GPC.001.005.0008], Abigroup responded:

(A) effectively disavowing any obligation to maintain the exposed

geotextile from UV,
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(B) re-asserting that any work to address the matters raised by GPC
in its request for information needed to be the subject of a

variation to the Abigroup Contract;

(i) in the premises denies the allegation, because the true events are as pleaded

above;
as to subparagraph (a)(v):

(i) admits that GPC did not give a direction pursuant to clause 39.1 of the
Abigroup Contract;

(i) says that GPC was not required to give such a direction, and no such
requirement is pleaded in the defence;

as to subparagraph (a)(vi), does not admit the allegation, because it does not know
and despite reasonable enquiries made in the time permitted to file this reply, it

remains uncertain as to its truth or falsity;
as to subparagraph (b)(ii):
(i)  says that the Bund Walls span approximately 7 to 8 kilometres;

(it)  otherwise does not admit the allegation, because it does not know and despite
reasonable enquiries made in the time permitted to file this reply, it remains

uncertain as to its truth or falsity;

does not admit the allegation in subparagraph (c)(ii), as it does not know and
despite reasonable enquiries made in the time permitted to file this reply, it remains

uncertain as to its truth or falsity;
as to subparagraph (c)(iii):

(i) astosubparagraph (1), does not admit the allegation because it does not know
and despite reasonable enquiries made in the time permitted to file this reply,

it remains uncertain as to its the truth or falsity;

(i)  admits subparagraph (2);
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(iii) as to subparagraph (3), admits the allegation but repeats and relies on

subparagraph (iv) below;

(iv) as to subparagraph (4), denies the allegation, because:

1)

@)

as admitted by Abigroup at paragraph 23(b) of the defence, and as
pleaded in paragraph 23(b) of the TPSOC, pursuant to the Abigroup
Contract, in carrying out the installation of geotextile on the Bund
Walls, Abigroup was required to install the geotextile in accordance
with the manufacturer’s recommendations and develop a system of
holding down and keying in the geotextile to ensure the geotextile
remained in place during the subsequent extension of the core to 7.0m
LAT;

GPC was not obliged to direct Abigroup to perform works it was

otherwise obliged to do pursuant to the Abigroup Contract;

(1) asto subparagraph (e):

(1) says that:

(1)

(2)

Abigroup informed GPC that it expected the geotextile placement to be
completed by 2 September 2011;

Particulars

This information was communicated by a representative of Abigroup
to representatives of GPC at the Abigroup Contract Weekly Meeting
on 1 September 2011, as recorded by section 5.1.7 of the minutes of
that meeting [GPC.200.068.8683].

geotextile was installed to RL 5.2:

(A) on all locations where specified by the Abigroup Design and the

Operational Works Permit;

(B) alternatively, in all such locations other than parts of the northern
section of Bund Wall A between chainages 6000 and 6900;
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(3) where it had been identified that repair work was required to sections

of installed geotextile:
(A) the repair work had been completed;

(B) alternatively, only minor repair work remained to be completed,
in areas other than the southern section of Bund Wall A, and such

repair work was completed soon after 6 September 2011;
(i)  otherwise does not admit the allegation, because:
(1) itistoo vague;

(2) it does not know and despite reasonable enquiries made in the time

permitted to file this reply, it remains uncertain as to its truth or falsity.

20. As to paragraph 38 of the defence, GPC:

(@)

(b)

(©)

(d)

does not admit subparagraph (a) as it does not know and despite reasonable
enquiries made in the time permitted to file this reply, it remains uncertain as to the
truth or falsity of that allegation;

as to subparagraph (b):

(i)  repeats and relies on subparagraph (a) above;

(i)  otherwise admits the allegation, but says that in its responsive letter dated
30 August 2011 [GPC.200.068.8395], GPC stated in effect to Abigroup, as
was the case, that the Abigroup Contract placed the design responsibility for
the geotextile on Abigroup;

as to subparagraph (c):

(1)  repeats and relies on subparagraph (a) above;
(i)  otherwise admits the allegation;

does not admit subparagraph (d)(ii) as it does not know and despite reasonable
enquiries made in the time permitted to file this reply, it remains uncertain as to the

truth or falsity of that allegation;
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admits subparagraph (e).

ABIGROUP’S WRONGFUL CONDUCT

Item | - Mud Wave / Paleochannel Breaches — Mud Wave Precautions — Failure to conduct

layering

21.

As to paragraph 40 of the defence, GPC:

(@)

(b)

(©)

as to subparagraph (a)(ii) does not admit the allegation, as it does not know and

despite reasonable enquiries made in the time permitted to file this reply, it remains

uncertain as to its truth or falsity;

admits subparagraph (a)(iii), however, says that the second statement that “Design

assumes construction methodology is that core material ... will be placed first to

displace soft clay foundation materials. This is to apply to the full extent of the
Bund ...”

(i)

(i)
(iii)

was not in the original Operational Works Permit issued on 24 February
2011;

was not in the DERM Approval Design package [GPC.001.003.2869];

appears in the amended Operational Works Permit issued on 18 May 2011
[GPC.200.034.9570 at .9597], on a drawing prepared by Engineers
Queensland for the APLNG Bund, not the SMEC design;

as to subparagraph (b)(ii):

(i)

(i)

says that by reason of paragraphs 3(a) and 3(b) above, if the Class Action
Plaintiffs’ claims, which are relied on as the factual basis for the TPSOC, are
made out, these allegations are not a basis to deny a breach of the Abigroup

Contract or Abigroup’s Duty of Care;

otherwise does not admit the allegation, as it does not know and despite
reasonable enquiries made in the time permitted to file this reply, it remains

uncertain as to its truth or falsity.
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22. As to paragraph 42 of the defence, GPC:

(a)

(b)
(©)

(d)
(€)

says that by reason of paragraphs 3(a) and 3(b) above, the matters set out in
subparagraph (a)(ii) as reasons for denial are not a basis to deny a breach of the
obligations pleaded in the TPSOC, and in the premises denies the allegation in
subparagraph (ii)(5);

denies subparagraph (a)(iii)(1) by reason of paragraphs 3(a) and 3(b) above;
denies subparagraph (a)(iii)(2), because:

(i)  the claims made in this proceeding are limited to those caused or contributed

to by Abigroup by itself or its subcontractors, including SMEC;

(if)  this proceeding against Abigroup is not a claim in respect of GPC’s right to
have WUC carried out within the meaning of clause 15.1(f);

denies subparagraph (a)(iv) and (a)(v)(2), for the reasons pleaded above;

otherwise:

(i) admits subparagraphs (b)(iii)(1), (c)(ii)(2), (d)(ii)(2), (e)(ii)(1),
(9)(viii)(2)(A), but says that, by reason of clause 9.5 of the Abigroup
Contract, the matters alleged therein are not bases to deny a breach of the
obligations pleaded in the TPSOC,;

(it) says that, by reason of the matters above, what is pleaded as reasons for
denials in subparagraphs (b)(ii), (iii)(2) to (5), (c)(ii)(1), (3)-(6), (d)(iii)-(vi),
©)(i)(2)-(5), (9)(viii)(1), (2)(B)-(E) are not bases to deny a breach of the
obligations pleaded in the TPSOC.

Item 11 — Mud Wave / Paleochannel Breaches — Mud Wave Precautions — Failure to use PVDs

to minimise volume and spread of mud wave

23. As to paragraph 44(b) of the defence, GPC:

(@)

as to subparagraph (i):

(i) says that by reason of paragraphs 3(a) and 3(b) above, if the Class Action

Plaintiffs’ claims, which are relied on as the factual basis for the TPSOC, are
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made out, these allegations are not a basis to deny a breach of the Abigroup

Contract or Abigroup’s Duty of Care;

(i)  otherwise does not admit the allegation, as it does not know and despite
reasonable enquiries made in the time permitted to file this reply, it remains

uncertain as to its truth or falsity;

admits subparagraph (ii);

24. As to paragraph 47 of the defence, GPC:

(a)

(b)

(©)

(d)

as to subparagraph (c)(ii):

(i) admits that the installation of PVDs relates to the methodology of

construction;

(it)  denies that it does not concern the design of the Bund, because the design of
the Bund, Bund Walls or Perimeter Walls included reference to the
construction methodology (Abigroup Contract, Section 3, clause 2.1
requiring a PEP, which was in draft in Section 4, Schedule 4, and which
referred to construction methodology at GPC.999.001.0762 and .0772

onwards);

as to subparagraph (d)(ii), denies the allegation, because the installation of PVVDs
along the constructed pathway of the Perimeter Walls, if the Class Action
Plaintiffs’ claims are made out as pleaded in paragraph 45 and 46 of the TPSOC,
is relevant to the General Fit For Purpose Obligation;

as to subparagraph (d)(iii), denies the allegation, because of the matters pleaded in
subparagraph (b) above and the TPSOC;

otherwise:

(1)  admits subparagraphs (b)(iii)(1), (c)(iv)(1) and (d)(v)(1), but says that, by
reason of clause 9.5 of the Abigroup Contract, the matters alleged therein are

not bases to deny a breach of the obligations pleaded in the TPSOC;

(if) says that, by reason of the matters above, what is pleaded as reasons for
denials in subparagraphs (a)(iii)(1)-(7), (b)(ii), (b)(iii)(2)-(5), (c)(iv)(2)-(5),
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(AV)(2)-(3), (e)(i)(2)-(5), (F(ii)-(v), (@)(ii)(1)-(5), and (h)(viii)(1)-(4) are
not bases to deny a breach of the obligations pleaded in the TPSOC.

Item 111 — Mud Wave / Paleochannel Breaches — Mud Wave Precautions — Failure to use

ploughing method

25. As to paragraph 51 of the defence, GPC:
(@) as to subparagraph (a)(ii):

(i) says that by reason of paragraphs 3(a) and 3(b) above, if the Class Action
Plaintiffs’ claims, which are relied on as the factual basis for the TPSOC, are
made out, these allegations are not a basis to deny a breach of the Abigroup

Contract or Abigroup’s Duty of Care;

(i) otherwise does not admit the allegation, as it does not know and despite
reasonable enquiries made in the time permitted to file this reply, it remains

uncertain as to its truth or falsity;
(b) admits subparagraph (a)(iii);
(c) otherwise:

(1)  admits subparagraph (d)(iii)(1) but says that, by reason of clause 9.5 of the
Abigroup Contract, the matters alleged therein are not bases to deny a breach
of the obligations pleaded in the TPSOC,;

(i) says that, by reason of the matters above, what is pleaded as reasons for
denials in subparagraphs (a)(ii)(3), (b)(iii)(1)-(6), (d)(ii), (d)(iii)(2)-(5),
(e)(i1)(2)-(5), (H(ii)-(v), (g)(ii)(21)-(4), (i)(viii)(1)-(4) are not bases to deny a
breach of the obligations pleaded in the TPSOC.

Item IV — Mud Wave / Paleochannel Breaches — Mud Wave Precautions — Failure to install

geotextile blanket

26. As to paragraph 53 of the defence, GPC.:

(@) asto subparagraph (b)(ii):
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says that by reason of paragraphs 3(a) and 3(b) above, if the Class Action
Plaintiffs’ claims, which are relied on as the factual basis for the TPSOC, are
made out, these allegations are not a basis to deny a breach of the Abigroup

Contract or Abigroup’s Duty of Care;

otherwise does not admit the allegation, as it does not know and despite
reasonable enquiries made in the time permitted to file this reply, it remains

uncertain as to its truth or falsity;

does not admit subparagraph (iii) as it does not know and despite reasonable

enquiries made in the time permitted to file this reply, it remains uncertain as to the

truth or falsity of that allegation;

as to subparagraph (iv):

(i)

(i)

(iii)

admits that the creation of “mud waves” during the construction of the Bund,
the Bund Walls and the Perimeter Walls was a consequence specifically
contemplated by the Abigroup EMP — Construction (Rev 3), FLPE Project
EIS and the DDP EIS;

says that by reason of paragraphs 3(a) and 3(b) above, if the Class Action
Plaintiffs’ claims, which are relied on as the factual basis for the TPSOC, are
made out, these allegations are not a basis to deny a breach of the Abigroup

Contract or Abigroup’s Duty of Care;

otherwise does not admit the allegation therein, as it does not know and
despite reasonable enquiries made in the time permitted to file this reply, it

remains uncertain as to its truth or falsity.

27. GPC admits paragraph 54(b) of the defence.

28. As to paragraph 55 of the defence, GPC:

(@)

denies subparagraphs (f)(ii) and (g)(ii) because the design of the Bund included

reference to installation of the geotextile blanket (Abigroup Contract, Section 3,

clause 1.9.1, clause 2.1 requiring a PEP, which was in draft in Section 4, Schedule
4, and which referred to installation of the geotextile at [GPC.999.001.0787-.0788];
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denies subparagraph (g)(iii), because of the matters pleaded in subparagraph (a)
above and the TPSOC,;

otherwise:

(1)  admits subparagraphs (e)(iii)(1), (f)(iv)(1), (g)(v)(1) but says that, by reason
of clause 9.5 of the Abigroup Contract, the matters alleged therein are not
bases to deny a breach of the obligations pleaded in the TPSOC;

(i) says that, by reason of the matters above, what is pleaded as reasons for
denials in subparagraphs (c)(i)-(vi), (e)(ii), (e)(iii)(2)-(5), (f)(iv)(2)-(5),
@M)(2)-(3), (h)([i)(2)-(5), (1)(iD)-(v), ()([)(1)-(4), (D(viii)(1)-(4) are not
bases to deny a breach of the obligations pleaded in the TPSOC.

Item V — Mud Wave / Paleochannel Breaches — Paleochannel Precautions — Geotechnical

GPC admits paragraph 57(c) of the defence.

As to paragraph 58 of the defence, GPC:

admits subparagraphs (b)(i) to (iii);

denies subparagraph (b)(iv), because the Class Action Plaintiffs do not allege that
GPC gave any direction to Abigroup, only that it “approved designs and permitted
construction” in the way alleged in paragraph 102(g) of the 3FASOC;

as to subparagraph (b)(v):

(i)  denies the allegation insofar as it relies on subparagraph (b)(iv), for the

reasons pleaded above;

(i)  otherwise admits the allegation and says that it is a reference to paragraph
102(h)(i) of the 3FASOC,;

admits subparagraph (c)(ii).

information
29.
30.
(@)
(b)
(c)
(d)
31.

As to paragraph 59 of the defence, GPC:

(@)

denies subparagraph (a)(i) for the reasons pleaded in paragraph 6 above;
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says that by reason of paragraphs 3(a) and 3(b) above, if the Class Action Plaintiffs’
claims, which are relied on as the factual basis for the TPSOC, are made out, these
allegations are not a basis to deny a breach of the Abigroup Contract or Abigroup’s

Duty of Care;

says that, by Part F Item V of the TPSOC, GPC’s case against Abigroup is that if
the Class Action Plaintiffs make out their case that GPC did not take any adequate
step to obtain appropriate geotechnical information for the purposes of construction
of the paleochannel sections of the Perimeter Wall, then Abigroup (among other
things) breached its Geotechnical Due Diligence Obligation by failing to undertake
the Geotechnical Investigations, which (relevantly) included geotechnical
investigations of the route along which the Perimeter Wall was to be constructed,
in order to identify the width, depth and consistency of material in any
paleochannel over which the Perimeter Wall was to be built, and therefore denies
subparagraphs (a)(ii) and (iii);

does not admit subparagraph (a)(v) as it does not know and despite reasonable
enquiries made in the time permitted to file this reply, it remains uncertain as to its
truth or falsity;

otherwise admits subparagraphs (c)(iii), (d)(iii), (e)(iv), (g)(v), and (h)(ix) but says
that, by reason of clause 9.5 of the Abigroup Contract, the matters alleged therein

are not bases to deny a breach of the obligations pleaded in the TPSOC.

Item VI — Mud Wave / Paleochannel Breaches — Paleochannel Precautions — Transection of

paleochannels

32. Asto paragraph 64 of the defence, GPC:

(@)

(b)

denies subparagraph (a)(ii) because, by reason of paragraphs 3(a) and 3(b) above,
if the Class Action Plaintiffs’ claims, which are relied on as the factual basis for
the TPSOC, are made out, then the Abigroup Contract did require Abigroup to

provide reasonable assurance of the matters alleged;

as to subparagraph (a)(iii):
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admits subparagraph (1) and says that the Bund Construction Specification

at section 1.7.9 states:

The base design assumes that the core and armour will be founded on the competent
stiff clay stratum underlying the near-surface sift clay. The Contractor’s method of
construction must displace/remove the soft clay in accordance with any conditions
in the EIS. Where deep soft clay is encountered, e.g. old buried channels large rock
boulders shall be used to displace the soft clay and form a stable foundation for
revetment construction. The Principal’s Representative may instruct a geotextile
separation to be placed between the rock boulders and the revetment materials.

admits subparagraph (2) and says that:
(1) the “advice” was issued by SMEC;

(2) Section 4.2.8 of the Abigroup Design [GPC.001.073.6088] further

states (emphasis added):

The risks identified during the design development process are required
to be managed during the design and construction phases.

One of the major risks identified at this stage of the design development is
the risk to bund stability where the depth of soft clay (i.e. soft & firm clays
with a Cu<50kPa) exceeds 3m. It is anticipated that displacing all of the
greater than 3m thick soft soils by placing the rock fill may not be practically
possible. This results in the risk that a significant depth of soft soils will be
left beneath the bund foundation, which may result in slope instability or
excessive settlement of bund. Alternative construction methodologies (refer
full geotechnical report in Appendix D) utilizing large rocks at the base of
bund, alternative bund slopes and buttress at the bund toes, combined with
testing and verification (refer Appendix D) need to be included in order to
address and reduce this potential risk.

Another potential risk that has been identified is that the tipping of rocks from
the top of bund is not likely to achieve a 1.5H:1V slope. During the
construction process the bund will need to be re-profiled to achieve the
required slope configuration. If this is not adequately carried out then, shallow
slope failures within the bund will possibly occur.

(iii) as to subparagraph (3):

(1) denies that GPC was required to “amend” or “direct” the method of
construction of the Perimeter Walls in the area of the paleochannels,

because, in the premises of paragraphs 12 to 15 of the Abigroup
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Contract, the construction of the Perimeter Walls was Abigroup’s

responsibility;

(2) says that by reason of paragraphs 3(a) and 3(b) above, if the Class
Action Plaintiffs’ claims, which are relied on as the factual basis for
the TPSOC, are made out, the allegations in subparagraph (1)-(3) are
not a basis to deny a breach of the Abigroup Contract or Abigroup’s
Duty of Care;

(3) otherwise does not admit the allegation, as it does not know and despite
reasonable enquiries made in the time permitted to file this reply, it

remains uncertain as to its truth or falsity;

(iv) admits subparagraph (4);

as to subparagraph (b)(ii):

(i)

(i)

says that by reason of paragraphs 3(a) and 3(b) above, if the Class Action
Plaintiffs’ claims, which are relied on as the factual basis for the TPSOC, are
made out, these allegations are not a basis to deny a breach of the Abigroup

Contract or Abigroup’s Duty of Care;

otherwise does not admit the allegations therein, as it does not know and
despite reasonable enquiries made in the time permitted to file this reply, it

remains uncertain as to its truth or falsity;

as to subparagraph (c)(iii):

(i)

(i)

says that by reason of paragraphs 3(a) and 3(b) above, if the Class Action
Plaintiffs’ claims, which are relied on as the factual basis for the TPSOC, are
made out, these allegations are not a basis to deny a breach of the Abigroup

Contract or Abigroup’s Duty of Care;

otherwise does not admit the allegation, as it does not know and despite
reasonable enquiries made in the time permitted to file this reply, it remains

uncertain as to its truth or falsity;
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(e) denies subparagraph (d)(ii), because allegations are made in paragraphs 64(a), (d)
and (f) of the TPSOC,;

(F) as to subparagraph (d)(iii):

(1) says that by reason of paragraphs 3(a) and 3(b) above, if the Class Action

Plaintiffs’ claims, which are relied on as the factual basis for the TPSOC, are

made out, these allegations are not a basis to deny a breach of the Abigroup

Contract or Abigroup’s Duty of Care;

(if)  otherwise:

(1)

@)

3)

(4)

()

(6)

does not admit subparagraph (1) as it does not know and despite
reasonable enquiries made in the time permitted to file this reply, it

remains uncertain as to the truth or falsity of that allegation;
admits subparagraph (2);
admits subparagraph (3);

does not admit subparagraph (4) as it does not know and despite
reasonable enquiries made in the time permitted to file this reply, it

remains uncertain as to the truth or falsity of that allegation;

admits subparagraph (5), but repeats and relies on the matters pleaded

in paragraphs 3(a) and 3(b) above;
as to subparagraph (6) does not admit the allegation, because:

(A) it is unclear what the extent of the allegation as to “sealing”

relates to;

(B) it does not know and despite reasonable enquiries made in the
time permitted to file this reply, it remains uncertain as to the
truth or falsity of that allegation;

(g) does not admit subparagraph (e)(iv)(1) as it does not know and despite reasonable

enquiries made in the time permitted to file this reply, it remains uncertain as to the

truth or falsity of that allegation;
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(h)  denies subparagraph (f)(iv), because:
(i) atto(1):

(1) the claims made in this proceeding are limited to those caused or
contributed to by Abigroup by itself or its subcontractors, including
SMEC,;

(2) this proceeding against Abigroup is not a claim in respect of GPC’s
right to have WUC carried out within the meaning of clause 15.1(f);

(i) asto (2), for the reasons pleaded in paragraphs 3(a) and 3(b) above;

(i)  otherwise:

(i) admits subparagraphs (g)(iii)(1), (h)(iii)(1), (D)(iii)(1), G)(i)(2), (k)(ii),
(D(i)(2), (n)(viii)(1) but says that, by reason of clause 9.5 of the Abigroup
Contract, the matters alleged therein are not bases to deny a breach of the
obligations pleaded in the TPSOC;

(i) says that, by reason of the matters above, what is pleaded as reasons for
denials in paragraphs (f)(iii)(2)-(3), (9)(iii)(2)-(5), (h)(iii)(2)-(5), (i)(iii)(2)-
(5), ()N (3)-(6), (K)(iii)-(vi), (N(i1)(2)-(5), (n)(viii)(2)-(5) are not bases to
deny a breach of the obligations pleaded in the TPSOC.

Item VII — Mud Wave / Paleochannel Breaches — Remediation Precautions — Mitigation

33.  GPC admits paragraph 67(c) of the defence.

Item VIII — Sealing Breaches — Construction Precautions — Backdoor geotextile

34. As to paragraph 72(a) of the defence, GPC:

(a) admits that the plea generally reflects the effect of Specific Sealing Precautions
which are identified in the paragraphs of the 3FASOC referred to in particulars to
paragraphs 72, 76, 80 (which also refers to 114(d) of the 3FASOC), 84 and 85 of
the TPSOC,;

(b) says that:
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each of these paragraphs of the TPSOC provide, by way of further
particulars, references to other parts of the 3FASOC as relevant, including
the particulars to paragraph 113 of the 3FASOC;

in the absence of the Class Action Plaintiffs identifying which of the Specific
Sealing Precautions is relevant to each matter said to comprise the alleged
Sealing Breach, the best particulars GPC can provide are those expressed

therein;

it repeats and relies on paragraphs 122 and 126 of the 3FASOC as applicable
to the alleged Sealing Breaches pleaded in the TPSOC;

further particulars may be provided upon any further particulars being
provided by the Class Action Plaintiffs.

Item IX — Sealing Breaches — Constructions Precautions — Geotextile installation

35. GPC admits paragraph 76(a) of the defence, but repeats and relies on paragraph 34 above.

36. As to paragraph 77 of the defence, GPC:

(@) as to subparagraph (b)(i):

(i)

(i)

(i)

(iv)

repeats and relies on its responses to paragraph 12 of the defence, as pleaded
above;

admits that none of the designs in, or provided under the Abigroup Contract
included “sealing” of the geotextile with rock fill or dredge spoil, in the sense

that the geotextile would be covered by rock fill or dredge spoil,;

says that this is not a basis to deny the relevant alleged breaches pleaded in
the TPSOC, because of the matters pleaded in paragraphs 3(a) and 3(b)
above;

otherwise does not admit the allegation, because:

(1) the language including “permanently secure” is unclear in its ambit;
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it does not know and despite reasonable enquiries made in the time
permitted to file this reply, it remains uncertain as to the truth or falsity

of that allegation;

(b) as to subparagraph (b)(ii):

(1)  says that by reason of paragraphs 3(a) and 3(b) above:

1)

(@)

it denies that Abigroup’s obligation was limited to or is correctly
described as Abigroup being “required to comply with the Principal’s

Project Requirements”;

if the Class Action Plaintiffs’ claims, which are relied on as the factual
basis for the TPSOC, are made out, these allegations are not a basis to

deny a breach of the Abigroup Contract or Abigroup’s Duty of Care;

(i)  admits subparagraph (1) save that:

1)

(2)

it says that the Abigroup Contract provided, at Section 3 — Project

Requirements of the Contract, “Bund Construction Specification”,

item 1.9 [GPC.999.001.0069 at .0656], as follows:

1.9 Geotextile Filter

Geotextile shall be incorporated into the internal face of the preliminary bund
- crestat 5.2 m LAT.

Installation of the geotextile shall be in accordance with the manufacturer’s
recommendations. The Contractors shall develop a system of holding down
and keying in the geotextile to ensure the geotextile remains in place during
subsequent extension of the core to 7.0 m LAT.

The Contractor shall notify the Principal’s Representative whenever
installation of the geotextile is to be carried out. The Contractor shall also
permit and afford all facilities for the Principal’s Representative to inspect the
laying of the geotextile. The Contractor shall replace or repair any geotextile
damaged during installation which does not conform to Specifications.

it denies the allegation that the words “into the internal face” was a
typographical error because that statement accurately describes the
GHD design as providing for the geotextile to be incorporated into (ie

within) the internal wall;
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denies subparagraph (2) for the reasons pleaded in paragraph 3(e)(vii) above;

as to subparagraph (b)(iii):

(i)

(i)

(iii)

says that this is not a basis to deny the relevant alleged breaches pleaded in
the TPSOC, because of the matters pleaded in paragraphs 3(a) and 3(b)
above;

says that:
(1) the alleged obligation is one as between GPC and VODI;

(2) the obligation does not affect any obligations on the part of Abigroup
pursuant to the Abigroup Contract, or excuse any conduct of Abigroup

that was contrary to the Abigroup Contract;
otherwise does not admit the allegation, because:
(1) the language including “permanently secure” is unclear in its ambit;

(2) it does not know and despite reasonable enquiries made in the time
permitted to file this reply, it remains uncertain as to the truth or falsity

of that allegation;

as to subparagraph (e)(ii):

(i)

(i)

says that if the Class Action Plaintiffs’ claims which are relied on as the
factual basis for the TPSOC are made out, denies the allegation, because the
technique of uncontrolled or inadequately controlled unrolling (free rolling)
of the geotextile sheets down the inside face of the Walls was, for the reasons
pleaded in the TPSOC:

(1) in breach of the Abigroup Duty of Care;
(2) in breach of the Abigroup Contract;

otherwise does not admit the allegation, as it does not know and despite
reasonable enquiries made in the time permitted to file this reply, it remains

uncertain as to its truth or falsity;
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as to subparagraph (g)(i):

(i)

(i)

says that by reason of paragraphs 3(a) and 3(b) above, if the Class Action
Plaintiffs’ claims, which are relied on as the factual basis for the TPSOC, are
made out, these allegations are not a basis to deny a breach of the Abigroup

Contract or Abigroup’s Duty of Care;

otherwise does not admit the allegation, as it does not know and despite
reasonable enquiries made in the time permitted to file this reply, it remains

uncertain as to its truth or falsity;

as to subparagraph (g)(ii):

(i)

(i)

says that by reason of paragraphs 3(a) and 3(b) above, if the Class Action
Plaintiffs’ claims, which are relied on as the factual basis for the TPSOC, are
made out, then the Abigroup Contract did require Abigroup to install the

geotextile in the manner alleged, and it did comprise a part of the WUC;

otherwise does not admit the allegation, as it does not know and despite
reasonable enquiries made in the time permitted to file this reply, it remains

uncertain as to its truth or falsity;

as to subparagraph (h)(i):

(i)

(i)

(iii)

repeats and relies on its response to paragraph 77(b) of the defence as pleaded

above;

says that by reason of paragraphs 3(a) and 3(b) above, if the Class Action
Plaintiffs’ claims, which are relied on as the factual basis for the TPSOC, are
made out, then the Abigroup Contract did require Abigroup to promptly

cover the geotextile in the manner alleged,;

otherwise does not admit the allegation, as it does not know and despite
reasonable enquiries made in the time permitted to file this reply, it remains

uncertain as to its truth or falsity;

as to subparagraphs (h)(ii) and (iii):
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(i)  repeats and relies on its response to paragraph 77(b) of the defence as pleaded

above;

(i)  says that by reason of paragraphs 3(a) and 3(b) above, if the Class Action
Plaintiffs’ claims, which are relied on as the factual basis for the TPSOC, are
made out, then the Abigroup Contract did require Abigroup to promptly

cover the geotextile in the manner alleged;
(iii) says further that:

(1) any obligations on the part of VODI pursuant to the VODI Contract are
obligations to GPC;

(2) any such obligations do not displace any obligations on the part of
Abigroup pursuant to the Abigroup Contract, or excuse any conduct of

Abigroup that was contrary to the Abigroup Contract;

(iv) otherwise does not admit the allegations, as it does not know and despite
reasonable enquiries made in the time permitted to file this reply, it remains
uncertain as to their truth or falsity.

Item X — Sealing Breaches — Constructions Precautions — Construction schedule

37. Asto paragraph 80 of the defence, GPC:

(@) says that paragraph 80 of the TPSOC is an accurate reflection of the effect of the

allegations made against GPC insofar as they are relevant to the TPSOC;
(b) denies subparagraphs (a) and (b)(ii) for the reason pleaded above.
38. As to paragraph 81 of the defence, GPC:

(@) does not admit subparagraphs (b)(ii) as it does not know and despite reasonable
enquiries made in the time permitted to file this reply, it remains uncertain as to the

truth or falsity of that allegation;

(b) asto subparagraph (b)(iii):
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(i)  admits that none of the designs in, or provided under the Abigroup Contract
included “sealing” of the geotextile with rock fill or dredge spoil, in the sense

that the geotextile would be covered by rock fill or dredge spoil;

(i)  says that this is not a basis to deny the relevant alleged breaches pleaded in
the TPSOC, because of the matters pleaded in paragraphs 3(a) and 3(b)

above;

(iii) otherwise does not admit the allegation, as it does not know and despite
reasonable enquiries made in the time permitted to file this reply, it remains
uncertain as to its truth or falsity;

as to subparagraph (b)(iv):
(i)  repeats and relies on paragraph 38 of the TPSOC;
(if)  says that:

(1) Abigroup informed GPC that it expected the geotextile placement to be
completed by 2 September 2011;

Particulars

This information was communicated by a representative of Abigroup to
representatives of GPC at the Abigroup Contract Weekly Meeting on 1
September 2011, as recorded by section 5.1.7 of the minutes of that meeting
[GPC.200.068.8683].

(2) geotextile was installed to RL 5.2:

(A) on all locations where specified by the Abigroup Design and the

Operational Works Permit;

(B) alternatively, in all such locations other than parts of the northern
section of Bund Wall A between chainages 6000 and 6900;

(3) where it had been identified that repair work was required to sections
of installed geotextile:

(A) the repair work had been completed;
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(B) alternatively, only minor repair work remained to be completed,
in areas other than the southern section of Bund Wall A, and such

repair work was completed soon after 6 September 2011;
(iii) in the premises:
(1) admits the allegation;

(2) says however that if the Class Action Plaintiffs’ claims concerning the
adequacy of the geotextile and its installation and quality which are
relied on as the factual basis for the TPSOC, are made out, (in that case)
the geotextile itself posed the risk alleged by the Class Action Plaintiffs
of Prohibited Discharges;

(iv) otherwise does not admit the allegation, as it does not know and despite
reasonable enquiries made in the time permitted to file this reply, it remains

uncertain as to its truth or falsity.

Item X1 — Sealing Breaches — Remediation Precautions — Fit for purpose geotextile

39. GPC admits paragraph 83(b) of the defence.
40. GPC admits paragraph 84(a) of the defence, but repeats and relies on paragraph 34 above.

Item XII — Sealing Breaches — Remediation Precautions — Sealing Backdoor (geotubes and

Reno Mattresses)

41. Asto paragraph 87 of the defence, GPC:
(@) denies subparagraph (b)(ii)(1) by reason of paragraphs 3(a) and 3(b) above;
(b) asto subparagraphs (b)(ii)(2)-(4):

(i) says that by reason of paragraphs 3(a) and 3(b) above, if the Class Action
Plaintiffs’ claims, which are relied on as the factual basis for the TPSOC, are
made out, these allegations are not a basis to deny a breach of the Abigroup

Contract or Abigroup’s Duty of Care;
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(i)  otherwise does not admit the allegations as it does not know and despite
reasonable enquiries made in the time permitted to file this reply, it remains

uncertain as to its truth or falsity;
42. GPC admits paragraph 88(e) of the defence.
43. Asto paragraph 89 of the defence, GPC:

(@ admits subparagraphs (c)(iii)(1), (d)(iii)(2), (d)(iv)(3), (d)(V)(3)(A), and (f)(vii)(2)
but says that, by reason of clause 9.5 of the Abigroup Contract, the matters alleged
therein are not bases to deny a breach of the obligations pleaded in the TPSOC;

(b) says that, by reason of the matters above, what is pleaded as reasons for denials in

subparagraphs (c)(iii)(2)-(5), (d)(iii)(3)-(6), (d)(iv)(4)-(7), and (d)(v)(3)(B)-(E),
(F(vii)(3)-(6) are not bases to deny a breach of the obligations pleaded in the
TPSOC.

Item XIIl — Sealing Breaches — Remediation Precautions — Repair and reinforcement of

geotextile

44. GPC admits paragraph 91(b) of the defence.

Item X1V — Sealing Breaches — Remediation Precautions — Other installation of geotubes and

Reno Mattresses

45. As to paragraph 96 of the defence, GPC does not admit the allegation as:
(@) itistoo vague;

(b) it does not know and despite reasonable enquiries made in the time permitted to

file this reply, it remains uncertain as to its truth or falsity.
46. As to paragraph 97 of the defence, GPC:
(@) as to subparagraph (a):

(i)  saysthat GPC contends against the Class Action Plaintiffs, at paragraphs 186
and 314 of GPC’s defence to the 3FASOC, that:

(1) the Abigroup Design did provide for geotextile to be installed along:
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(A) Bund Wall C; and

(B) the southwestern end of Bund Wall E prior to its intended
intersection with Bund Wall D,

(ie the “Backdoor™);
geotextile was in fact installed along:
(A) Bund Wall C; and

(B) the southwestern end of Bund Wall E prior to its intended

intersection with Bund Wall D;

Abigroup informed GPC that it expected the geotextile placement to be
completed by 2 September 2011;

Particulars

This information was communicated by a representative of Abigroup to
representatives of GPC at the Abigroup Contract Weekly Meeting on 1
September 2011, as recorded by section 5.1.7 of the minutes of that meeting
[GPC.200.068.8683].

geotextile was installed to RL 5.2:

(A) on all locations where specified by the Abigroup Design and the

Operational Works Permit;

(B) alternatively, in all such locations other than parts of the northern
section of Bund Wall A between chainages 6000 and 6900;

where it had been identified that repair work was required to sections
of installed geotextile:

(A) the repair work had been completed;

(B) alternatively, only minor repair work remained to be completed,
in areas other than the southern section of Bund Wall A, and such

repair work was completed soon after 6 September 2011,
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(i)  otherwise does not admit the allegation, as it does not know and despite
reasonable enquiries made in the time permitted to file this reply, it remains

uncertain as to its truth or falsity;
denies subparagraph (b)(ii) by reason of paragraphs 3(a) and 3(b) above;
as to subparagraph (b)(iii)-(v):

(1) says that by reason of paragraphs 3(a) and 3(b) above, if the Class Action
Plaintiffs’ claims, which are relied on as the factual basis for the TPSOC, are
made out, these allegations are not a basis to deny a breach of the Abigroup

Contract or Abigroup’s Duty of Care;

(it) otherwise does not admit the allegations as it does not know and despite
reasonable enquiries made in the time permitted to file this reply, it remains

uncertain as to its truth or falsity;
as to subparagraph (vi):
(i)  admits the allegation;

(if)  says that GPC was not obliged to direct Abigroup to perform works if it was

otherwise obliged to do those works pursuant to the Abigroup Contract;

(iii) says that by reason of paragraphs 3(a) and 3(b) above, if the Class Action
Plaintiffs’ claims, which are relied on as the factual basis for the TPSOC, are
made out, these allegations are not a basis to deny a breach of the Abigroup

Contract or Abigroup’s Duty of Care;
otherwise:

(i)  admits subparagraphs (d)(iii)(1), (e)(iii)(1), (f)(iii)(1), and (h)(vii)(1) but says
that, by reason of clause 9.5 of the Abigroup Contract, the matters alleged
therein are not bases to deny a breach of the obligations pleaded in the
TPSOC;

(i) says that, by reason of the matters above, what is pleaded as reasons for
denials in subparagraphs (d)(iii)(2)-(5), (e)(ii))(2)-(5), (f)(iii)(2)-(5), and
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(h)(vii)(2)-(5) are not bases to deny a breach of the obligations pleaded in the
TPSOC.

Item XV — General Remediation Precautions — Turbidity investigations

47. Asto paragraph 101 of the defence, GPC:

(@)
(b)

(©

admits subparagraph (b)(i);
as to subparagraph (b)(ii);
(i)  repeats and relies on paragraph 9(e) above;

(i)  otherwise denies the allegations because the document pleaded in paragraph

21 of the defence does not make any reference to WUC,;

admits subparagraph (b)(iii) above, but repeats and relies on paragraph 8(a) above
in respect of the effect of the conditions of the CG Dredging Report otherwise being
incorporated into the Abigroup EMP — Design and Abigroup EMP — Construction.

INDEMNITY CLAIM

48. As to paragraph 105 of the defence, GPC:

(@)

as to subparagraph (b)(iii) to (v) says that:
(i)  the subparagraphs do not plead any material fact;

(if)  the structure of the TPSOC arises in consequence of the way in which the
3FASOC is pleaded, which implicitly pleads that any one breach, or any
combination of breaches, caused the totality of the Class Action Plaintiffs’
alleged loss;

(iii) if the Class Action Plaintiffs make out a claim that a breach of obligation by
GPC causes specific loss, then doing so will demonstrate how the
corresponding breach of an obligation pleaded in the TPSOC caused or
contributed to the loss suffered by GPC, such that the claim will not be

‘global’;
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(iv) by its written submissions filed 9 August 2024 (CFI 354), GPC put the Class

Actions Plaintiffs on notice to the effect that:
(1) the bundled plea of causation in the 3FASOC is deficient;
Particulars

Submissions at [20](a), citing paragraphs 175 to 297 of the submissions
contained at pages 50 to 77 of the exhibits to Ms Costello’s affidavit affirmed
9 August 2024; paragraphs 88 to 111 at pages 105 to 109 of the exhibits to Ms
Costello’s affidavit; see paragraphs 83 to 101 at pages 128 to 131 of the
exhibits to Ms Costello’s affidavit.

(2) GPC s holding the Class Action Plaintiffs to their deficient pleading at

trial;

(3) insofar as the Class Action Plaintiffs have failed to plead a clear causal
path between allegations of breach and allegations of loss, evidence or
submissions made to remedy the issue will be the subject of objection,
and GPC will contend that the Class Action Plaintiffs have failed to

prove their case;
(v) itaccordingly denies the allegations;

(b) does not admit subparagraph (vi) as it does not know and despite reasonable
enquiries made in the time permitted to file this reply, it remains uncertain as to the

truth or falsity of that allegation;

GPC does not admit paragraph 106(c) as it does not know and despite reasonable
enquiries made in the time permitted to file this reply, it remains uncertain as to the truth

or falsity of that allegation.
As to paragraph 107 of the defence, GPC repeats and relies on paragraph 48 above.
As to paragraph 107A of the defence, GPC:

(@) denies subparagraph (a), because pursuant to clause 50.2 of the Abigroup Contract,

the parties in fact agreed as follows:

Subject to the exceptions set out in clause 50.4:
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(@) the Contractor’s maximum aggregate liability to the Principal; and
(b) the Principal’s maximum aggregate liability to the Contractor,

for Consequential Loss arising out of or in connection with the Contract (whether for
breach of contract, under an indemnity, for tort including negligence, for vicarious or strict
liability, for breach of statutory duty or on any other legal, equitable or statutory basis) it
limited to the amount of $10.00 (ten dollars) for each party.

In this clause, “Consequential Loss” means loss of profits (except for profits in the
Contract Sum), loss of use, loss of revenue, loss of production, loss of reputation, loss of
opportunities and indirect, special or consequential loss or damage but excludes any such
amount which is included in any calculation of liquidated damages which are payable by
the Contractor to the Principal under clause 34.7.

(b) denies subparagraphs (b) to (d), because:

(i)  GPC is not claiming for “loss of profits”, “loss of use”, “loss of revenue”,

“loss of production”, “loss of reputation”, “loss of opportunities”;

(it)  the purpose of the Abigroup Contract was to design and construct a Bund
which was fit for the purposes set out in paragraph 3(g) above;

(iii) the loss claimed is not “indirect, special or consequential loss or damage”
because it is a direct result of Abigroup’s breach of contract or breach of
duty, and further or alternatively, a direct result of the failure to design and

construct a Bund fit for its purpose;

(iv) forthe Abigroup Contract to be read in the way alleged by Abigroup, it would
render the Clause 48 Indemnity, in respect of liabilities to or claims by third
parties, and the Clause 12 Indemnity in respect of nuisance (which would in

turn impact third parties), of no practical benefit.
As to paragraph 108 of the defence, GPC:
(@) as to subparagraph (a)(iii), denies the allegation by reason of paragraph 48 above;

(b) denies subparagraph (b)(ii) for the reasons pleaded in the TPSOC and paragraphs
49 and 51 above.

GPC denies the allegations in paragraph 109 of the defence, for the reasons pleaded in
the TPSOC and paragraph 48 above.
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GPC denies the allegations in paragraph 110(c) of the defence, for the reasons pleaded
in the TPSOC and paragraphs 48-52 above.

As to paragraph 111 of the defence, GPC:
(@) admits subparagraph (a);
(b) denies subparagraph (b), because:

(1)  the claims made in this proceeding are limited to those caused or contributed
to by Abigroup by itself or its subcontractors, including SMEC;

(if)  this proceeding against Abigroup is not a claim in respect of GPC’s right to

have WUC carried out within the meaning of clause 15.1(f).
GPC otherwise:
(@) adopts and relies on the admissions in the defence;

(b) denies other allegations (including paragraphs 13(d)(ii), 14(f)(ii), 42(a)(iii)(2), and

64(f)(iv)(1)) made in reliance on clause 15.2 of the Abigroup Contract, because:

(i)  the claims made in this proceeding are limited to those caused or contributed

to by Abigroup by itself or its subcontractors, including SMEC;

(if)  this proceeding against Abigroup is not a claim in respect of GPC’s right to
have WUC carried out within the meaning of clause 15.1(f);

(c) says that, as to the series of paragraphs in the defence which allege a lack of

particularity or pleading deficiency:

(i) they are not admitted, and are not a plea of material facts and GPC is not

obliged to plead to them and does not do so unless specifically stated herein;

(i)  further particulars may be provided upon the completion of interlocutory

steps;
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(d) says that where Abigroup purports to plead to the TPSOC on a particular “basis”
GPC does not accept that the basis set out is accurate or appropriate.
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This pleading was settled by G Beacham KC, D Quayle and M Windsor of Counsel





