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SUPREME COURT OF QUEENSLAND

REGISTRY: ROCKHAMPTON
NUMBER: 7495/17

First Plaintiff: MURPHY OPERATORPTY LTD
ACN 088 269 596

AND

Second Plaintiff: TOBARI PTY LTD
ACN 010 172 237
AND

Third Plaintiff: SPW VENTURESPTY LTD
ACN 135830 036
AND

Defendant: GLADSTONE PORTS CORPORATION LIMITED
ACN 131 965 896
AND
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DEFENCE OF THE THIRD PARTY

The third party relies on the following facts in defence of the defendant’s amended third-party
statement of claim (3PSOC), filed on 22 November 2024.

Save as otherwise pleaded herein, this document adopts terms defined in the 3PSOC:
“A. BACKGROUND AND THE PARTIES’
1. Asto paragraph 1 of the 3PSOC, Abigroup:

a) isnot required to plead to the matters alleged because no allegation of material fact
is pleaded; and

b) adopts the definitions pleaded therein, save as expressed otherwise below.
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2. Abigroup admits paragraph 2 of the 3PSOC.
3. Abigroup admits paragraph 3 of the 3PSOC.

“B. THE CLASS ACTION PLAINTIFFS AND GROUP MEMBERS CASE AGAINST
GPC”

>

Abigroup admits paragraph 4 of the 3PSOC.
5. Abigroup admits paragraph 5 of the 3PSOC.
6. Abigroup admits paragraph 6 of the 3PSOC.
7. Abigroup admits paragraph 7 of the 3PSOC.

8. Abigroup admits paragraph 8 of the 3PSOC.

©

Abigroup admits paragraph 9 of the 3PSOC.
“C. THE ABIGROUP CONTRACT”
“Overview’
10. Abigroup admits paragraph 10 of the 3PSOC and says that:
a) The Abigroup Contract also contained Annexures Part A and E; and
b) asat 21 October 2010:
i. GPC had not obtained the Operational Works Permit;
li. GPC had not obtained or authored the Dredging Management Plan; and
lii. GPC had not obtained or authored the Water Quality Management Plan.
11. Asto paragraph 11 of the 3PSOC, Abigroup:
a) admits subparagraphs (a), (b) and (c);

b) denies subparagraph (d) because the words and effect pleaded do not accurately
reflect that which appears in the Abigroup Contract and says that:

i. the definition of the word “subcontractor” in clause 1 of the Genera
Conditions to the Abigroup Contract isin fact:

subcontractor in clauses 3 and 9 includes a consultant



“General Terms’
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. in the premises, the word “ subcontractor” is only to be read as including a

“consultant” when read in the context of clauses 3 and 9 of the General
Conditions to the Abigroup Contract, and not generally wherever the term
“subcontractor” is used; and

the definition of theword “ consultant” in clause 1 of the General Conditions
to the Abigroup Contract isin fact:

consultant means any person engaged by the Contractor to
perform consultancy services in connection with WUC and
includes any Principal’s consultant whose prior contract is
novated to the Contractor under subclause 9.4

12. Asto paragraph 12 of the 3PSOC, Abigroup:

a) asto subparagraph (a):

V.

saysthat “ Section 1” of the Abigroup Contract is expressed as “Not Used”;

. On the assumption that the references to “ Section 1, Form of Contract” and

“Section 1 General Conditions” (set out above) is properly a reference to
“Section 2 — Conditions of Contract”, which is expressed to include the
Form of Contract and the General Conditions, responds below;

denies the allegations because “Section 1, Form of Contract; Section 1,
General Conditions, clause 2.1, Section 3, Section 4” do not contain the
words or effect as pleaded;

says that pursuant to clause 4 of the Form of Contract, the parties agreed
that:

[i]n consideration of the agreements on the part of the Principal in this
Contract, the Contractor will complete the work under the Contract in
conformity in all respects with the provisions of the Contract and will
perform, fulfil, comply with, submit to and observe all and singular the
provisions, conditions, stipulations and requirements and all matters
and things expressed or shown in or reasonably to be inferred from the
Contract and which are to be performed, fulfilled, complied with,
submitted to or observed by or on the part of the Contractor.

saysthat pursuant to clause 2.1 of the General Conditions, the parties agreed
that:
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The Contractor shall carry out and complete WUC in accordance with
the Contract and directions authorised by the Contract.

vi. says that pursuant to clause 1 of the General Conditions, the WUC was
defined to mean:

the work which the Contractor is or may be required to carry out and
complete under the Contract and includes variations, remedial work,
construction plant and temporary works...

vii. subject to the matters pleaded further below, says that the WUC:

1. in terms of costing, made no allowance for compliance with any
conditions imposed by the Coordinator General;

2. included the design and the construction of the Bund, including the
Bund Walls, and the Perimeter Walls, however

3. did not include the ‘sealing’ of the geotextile to be installed on the
inner faces of Bund Walls and Perimeter Wallswith rock fill, dredge
spoil or any other similar material so asto:

A. permanently secure the geotextilein place; and

B. seal the geotextile so as to prevent seepage and loss of fines
through the geotextile.

4. did not include (unless directed to do so) the installation of any
geotextile at the foundation of the Bund Walls or Perimeter Walls

Particulars

A. Section 4 — Contract Schedules, Contract Sum
Breakdown [ GPC.999.001.0069 at .0756].

B. Section 4 — Contract Schedules, Contract Program
[GPC.999.001.0069 at .0876].

C. Section 4 — Contract Schedules, Schedule 4 “Project
Implementation Methodology”, “Detailed Description
of the Design, Engineering Procurement and
Construction Methodology”, Item 1.1, Figure 1
[GPC.999.001.0069 at .0765].
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D. Further or aternatively, the scope of the WUC pursuant
to the Abigroup Contract with respect to the installation
of the geotextileisto be ascertained having regard to the
surrounding circumstances known to the parties at the
time of execution of the Abigroup Contract, those
circumstances being (relevantly) that:

D)

(2)

3

(4)

the reference design provided at the time of tender
for the Contract included for the covering of the
geotextile by rock fill, such that the geotextile
would be permanently secured in place upon
completion of the Bund [GPC.999.001.8825 at
.9341];

following provision of the reference design, GPC
requested that Abigroup advise of the cost and
schedule value propositions if “geotextile was only
placed on the surface of the inside face of the
bund, i.e. schedule permitting, the geotextile is
required to be in-place prior to dredging, so does
not need to be [within] the inside face of the bund
at RL5.2 if the whole bund is complete prior to
dredging, ie. 01 April 2011 [GPC.001.005.0020];

in accordance with GPC'’ s request, Abigroup
amended the reference design so that, relevantly,
the geotextile would be placed on the inner faces
of the Bund Wall, not covered by rock fill and
therefore not be permanently secured in place at
the completion of the WUC [GPC.001.047.6608,
GPC.200.057.7037 and GPC.999.001.0069 at
.0765];

in the premises, it was known to both parties at the
time of execution of the Abigroup Contract that
the WUC did not include covering the geotextile
with rock fill such that it would be permanently
secured in place, and that the geotextile would
instead be permanently secured in place by laying
of dredge spoil by other contractors, following
completion of construction of the Bund.



b) asto subparagraph (b)(i):

admitsthe allegation but saysthat the “ Professional Care Obligation” isthe
warranty given by Abigroup to GPC, as contained in clause 2.2(a) of the
General Conditions; and

. says further that, by reason of the Professional Care Obligation, Abigroup

was required, during its performance of the WUC, to comply with the
Principal’s Project Requirements contained within the Abigroup Contract,
and specifically the following:

1. that the core and armour of the Bund would be founded upon stiff
clay stratum and that Abigroup’s method of construction:

A. “must displace/ remove the soft clay in accordance with any
conditionsin the EIS’, which did not involve the removal of
the soft clay prior to the placement of rock. The relevant
conditions “in the EIS’ are pleaded at paragraph 32 below,
but, by way of summary, the relevant conditions required
Abigroup to ‘dump’ or ‘push’ the core material (and rock
armour material) for the Bund Walls and the Perimeter Walls
into the water to form the Bund Walls and the Perimeter
Walls, during which process it was accepted that (FLPE
Project EIS — page 3-13):

i. the core material would sink through the soft bed to
found on the competent underlying stratum; and

li. inthe process of sinking, the soft silts would become
embodied in the matrix of the core material, the soft
silts would push out a mud wave ahead of the Bund
Walls and Perimeter Walls and the soft silts would
push out mud waves to either side of the Bund Walls
and Perimeter Walls.

B. was not permitted to excavate any sediments except as
expressly permitted;

Particulars

A. Condition 67 of the CG Dredging Report (July
2010) [GPC.900.001.2973 at .3117].
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B. Condition 2 of the CG Expansion Report (May
2010) [GPC.999.001.8750 at 8812].

C. “where deep soft clay is encountered, e.g. old buried
channels large rock boulders shall be used to displace the
soft clay and form a stable foundation for revetment
construction” and that GPC'’ s representative could “instruct
a geotextile separation to be placed between the rock
boulders and the revetment materials’, with such additional
worksto be priced in accordance with the Contract;

Particulars

A. Section 3 — Project Requirements of the Contract,
“Bund Construction Specification”, item 1.7.9
[GPC.999.001.0069 at .0655].

B. Section 4 - “Detailed Description of the Design,
Engineering Procurement and Construction
Methodology”, Item 3.4 [GPC.999.001.0069 at
.0785].

C. Section 4 — Contract Schedules, Contract Sum
Breakdown, Schedule 3C, items C.4 and D.2.

D. Condition 2, Schedule A Coordinator-General's
stated conditions, Fisherman's Landing Port
Expansion Project Coordinator-General's report for
an environmental impact statement May 2010
[GPC.999.001.8750 at 0.8812].

E. Condition 67, Part 5, Construction and Operations,
Schedule 2 Coordinator-General's stated conditions
for operational works (tidal), Western Basin
Dredging and Disposal Project Coordinator-
Genera's report for an environmental impact
statement July 2010 [GPC.999.001.2973 at .3117].

2. that the placement of the core material within the Bund Walls and
Perimeter Walls was to “achieve a dense core but shall not be
compacted” and “achieve an even distribution of rock sizes without
concentrations of smaller rocks”’;



Particulars

A.  Section 3 — Project Requirements of the Contract,
“Bund Construction Specification”, item 1.7.8
[GPC.999.001.0069 at .0655].

3. that the Bund was to be built to afinal level of +7.0m LAT, but it
was proposed that dredging and reclamation would commence when
the bund was complete to +5.2m LAT;

Particulars

A.  Section 3 — Project Requirements of the Contract,
“Bund Construction Specification”, item 1.7.2
[GPC.999.001.0069 at .0652].

4. that geotextile was to be “incorporated into [sic, onto] the internal
face of the...bund —crest at 5.2m LAT” and that the “the Contractors
shall develop a system of holding down and keying in the geotextile
to ensure that the geotextile remains in place during subsequent
extension of the coreto 7.0 mLAT”;

Particulars

A. Section 3 — Project Requirements of the Contract,
“Bund Construction Specification”, item 1.9
[GPC.999.001.0069 at .0656].

5. that the geotextile material was required to be non-woven with the
following characteristics:

A. Weight > 542g/m?;

B. Tensile Strength > 1690N;

C. Trapezoidal Tear > 644N;

D. Puncture Resistance > 1070N;

E. Permittivity < 0.7 sec’;

F. Apparent Opening Size < 0.150mm; and
G. Flow rate of lessthan or equal to 25L/m?/s.

Particulars
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A.  Section 3 — Project Requirements of the Contract,
“Bund Construction Specification”, item 1.9.2
[GPC.999.001.0069 at .0657].

c) asto subparagraph (b)(ii):

i. admitsthe allegation but says that the “Design Fit for Purpose Obligation”
is the warranty given by Abigroup to GPC, as contained in clause 2.2(b) of
the General Conditions;

ii. otherwise repeats and relies upon the matters pleaded in subparagraph (d)
below.

d) asto subparagraph (b)(iii):

i. admitsthe allegation but saysthat the “ General Fit for Purpose Obligation”
is the warranty given by Abigroup to GPC, as contained in clause 2.2(c) of
the General Conditions;

li. saysthat on 27 April 2010, prior to executing the Abigroup Contract, GPC
described the purpose of the Bund design as "for storing dredged material
from LNG industry developments, creating a sustainable reclamation area
in alignment with the Strategic Plan for the Port";

Particulars

A. Letter from GPC dated 27 April 2010 — Clarification No. 5
[GPC.400.007.3893 at 3895].

lii. says that the “intended purpose” of the WUC is contained within the
Principal Project’s Requirements and that, with respect to the Bund, the
“intended purpose”’ was, relevantly, that:

1. the Bund was, when constructed, to achieve the “Bund Performance
Soecifications’, which were the following:
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Table 1 Bund Performance Specifications

Criteria Value
Final Crest Level 7.0m LAT
Crest Width (at 7.0m LAT) 10.0m
Preliminary Crest Level 5.2m LAT
Preliminary Crest Width (at 5.2m LAT) 10.0m
Side Slopes 1(v):1.5(h)
Minimum Radius at Comers 30m
Loadings (Final) Standard Highway Traffic plus with / without
dredge fill
Loadings (construction) 20kPa (contractors to confirm/ verify loading suits
own plant/ equipment)
Design Wave Event 1in 50 yr
Desién Wave (Eastern Bund) Hsig=1.7m
Design Wave (Northern Bund) Hsig=04m
Design Wave (Western Bund) Hsig=0.3m
Design Wind (Eastern Bund) 31.3 m/s (mean hourly), 47.0 m/s (gust)
Design Wind (Northem and Western Bunds) 10.3 m/s (mean hourly), 15.6 m/s (gust)
FOS Bund stability permanent 1.4
FOS Bund stability construction 1.2
FOS Bund stability seismic 1.1
Particulars

B. Section 3 —*“Bund Construction Specification”, item 1.12
[GPC.999.001.0069 at .0658].

2. the Bund Walls and Perimeter Walls, when constructed, and prior to
reclamation fill being placed within the Bund, necessarily would
have high porosity; and

Particulars

A. Section 4 — Contract Schedules, “ Detailed Description of
the Design, Engineering Procurement and Construction
Methodology”, Item 1.1, Figure 1, specifically the
specification “ Core material asrun of quarry (no fines
<12mm)” [GPC.999.001.0069 at .0765].

B. Section 4 —"“Detailed Description of the Design,
Engineering Procurement and Construction Methodology”,
Appendix B, Part 4.2.2 [GPC.999.001.0069 at .0820].

C. Paragraph 324(b) of GPC's Defence.

3. inthe premisesof 2, the Bund Walls and the Perimeter Walls would
not be impermeable to water during construction and were not
intended to be impermeable to water upon completion of
construction by Abigroup, prior to the permanent affixing of the
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geotextile to the Bund Walls and Perimeter Wallsand ‘sealing’ of
the geotextile by the covering of it with rock fill, dredge spoil or any
other smilar material;

iv. otherwise says that:

1.

the Abigroup Contract did not specify that the Bund or the Bund
Walls or the Perimeter Walls (including within the areas of the
paleochannels) were to be impermeable upon completion of
construction of the Bund by Abigroup;

the FLPE Project EIS anticipated that the Bund Walls and the
Perimeter Wallswould ‘seep’ during rising and falling tides;

the FLPE Project EIS anticipated that mounded water from within
the Bund would seep through the ‘floor’ of the bunded area into the
seabed sediment surrounding the perimeter of the reclaimed Bund
areaq,

Particularsof 1 & 2
A. FLPE Project EIS, page 5-34 [ GPC.999.001.0988].

the DMP specifically provided that, during the filling of the Bund
with dredge spoil, that there would be a ‘ decant’ seepage rate of at
least 598,000m? per week, and that given the rock diameters of the
Bund Walls and Perimeter Walls, the Bund was expected to be
“highly permeable” and that “ seepage through the bunds is expected
to occur, and in the early stages of the Western Basin Dredging,
100% of the reclamation discharge is likely to be seepage through
the bunds’;

Particularsof 4
A. DMP at sections 4.2 and 4.5.2 [GPC.999.001.3530].

the Tidal Works Permit specifically stated that “dredge spoil must
only be placed within a fully enclosed bunded area within the
reclamation area such that any discharge to waters outside the
reclamation area (other than by seepage though the wall) is only
through discharge outlets approved by the administering authority”;

Particularsof 5

A. Tidal Works Permit, at Condition 2 [GPC.999.001.3423].
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6. VODI was responsible for the maintenance of the Bund Walls,
Perimeter Walls, including the in situ geotextile, and for any internal
Bund Walls following commencement of the depositing of dredge
material into the Bund, and also the placement of the dredged
materials within the Bund and the dredging sequence;

Particularsof 6

A. VODI Contract, “ Scope of Work Technical Specifications
and Drawings’, description of “scope of works’, clause 5.3
(and schedule 7) and clause 5.6 [ GPC.999.001.2076].

B. Contract No CS110010 - Contract for Western Basin Main
Works entered into between GPC and VODI on 4 March
2011 (VODI Parcel 5 Contract), "“ Scope of Work
Technical Specificationsand Drawings’, clause 5.6
[GPC.200.010.5529 at .5688].

7. the placement of dredged material, rock fill, dredge spoil or any
other similar material against the inner Bund Wall and Perimeter
Wallsin order to permanently secure the geotextile in place was not
the responsibility of Abigroup;

Particularsof 7
A. DDPEIS, page 7-41.

8. following the completion of construction of the Bund by Abigroup,
VODI was required (subject to 4 above) to “sed” the Bund by
placing dredge spoil on top of the geotextile, aong the inside batter
of the Bund Walls (including the Perimeter Walls), which, in
addition to permanently securing the geotextile in place, was
intended to “seal the geotextile filter to prevent excess seepage and
loss of fines through the geotextile” and al so minimise the migration
of fines through the Bund Walls, Perimeter Walls and surrounding
waters.

Particulars of 8

A. VODI Contract [GPC.999.001.2076 at .2124], clause
27.7(a)(iii), which required VODI to comply, at its costs,
with the DMP [GPC.999.001.3530], which was amended
by revisions [ GPC.999.001.3678, GPC.999.001.3747,
GPC.999.001.3914, GPC.999.001.3988,




f)
9)
h)

)

K)
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GPC.999.001.4157, GPC.999.001.4326,
GPC.999.001.4510].

B. VODI Parce 5 Contract [GPC.200.010.5529 at .5580],
clause 27.7(a)(iii), which required VODI to comply, at its
costs, with the DMP [GPC.999.001.3530], which was
amended by revisions [GPC.999.001.3678,
GPC.999.001.3747, GPC.999.001.3914,
GPC.999.001.3988, GPC.999.001.4157,
GPC.999.001.4326, GPC.999.001.4510].

C. Section 4.4.2 of the DMP [GPC.999.001.3530].

D. Chapter 7 of the WBDDP EIS [GPC.999.001.7942], page
68.

asto subparagraph (b)(iv), admits the alegation and says that the pleaded warranty
isthat contained in clause 2.2(e) of the General Conditions;

admits subparagraph (c);
admits subparagraph (d);
as to subparagraph (e):
i. admitsthe alegation; and

ii. otherwise repeats and relies upon subparagraphs (a), (b) and (d) above
regarding “the works’ that were to be “constructed in a proper and correct
manner” by Abigroup.

admits subparagraph (f);
admits subparagraph (g);
denies subparagraph (h) because on the proper construction of the Contract:

i. Abigroup was required to construct the Bund, the Bund Walls and the
Perimeter Wallsin (relevantly) the ways pleaded subparagraphs (b) and (d)
above; and

ii. any “design” of the Bund, the Bund Walls and the Perimeter Walls not in
accordance with the matters pleaded in subparagraphs (b) and (d) above
could have constituted a breach of the Abigroup Contract by Abigroup.
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Particulars

A. Clause 2.1 of the General Conditions of the Abigroup Contract
required Abigroup to carry out and complete the Works in
accordance with the Abigroup Contract.

B. The Principal’s Project Requirements were defined by the General
Conditions to be GPC’ s written requirements for the Works.

C. ThePrincipal’s Project Requirements included those matters
pleaded in subparagraphs (b) and (d) above.

[) admits subparagraph (i); and
m) denies subparagraph (j) because:

i. the allegation does not reflect the wording of clause 12 of the General
Conditions of the Abigroup Contract, which in fact provide that:

Insofar as compliance with the Contract permits, the Contractor shall:
(a) take measures necessary to protect people and property;

(b) avoid unnecessary interference with the passage of people and
vehicles; and

(c) prevent nuisance and unreasonable noise and disturbance.

...If the Contractor failsto comply with an obligation under this clause,
the Principal, after the Principal’ s Representative has given reasonable
written notice to the Contractor and in addition to the Principal’ s other
rights and remedies, may have the obligation performed by others. The
cost thereby incurred shall be certified by the Principal’ s Representative
as moneys due from the Contractor to the Principal.

The Contractor shall indemnify the Principal against all claims of
whatsoever nature suffered by any person arising (whether directly or
indirectly), from or incurred by reason of any breach of this clause 12
by the Contractor, its subcontractors, agents and assigns.

Ii. on the proper construction of clause 12 of the General Conditions of the
Abigroup Contract:

1. Abigroup would not be in breach of clause 12 if the alleged
“nuisance and unreasonable noise and disturbance” arose from, or
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was caused by, WUC authorised by the Contract, or directed by
GPC;

. subject to 1, Abigroup would not be in breach of clause 12 unless

the aleged “nuisance and unreasonable noise and disturbance”
arose during the performance of the WUC; and

. in the premises, the indemnity “against all claims’ which are “from

or incurred by reason of any breach of this clause 12" are limited to
any alleged breaches of clause 12 of the Contract which caused
“nuisance and unreasonable noise and disturbance” by the
performance of works not authorised by or directed under the
Contract, and which occurred during Abigroup’s performance of
Abigroup’s works pursuant to the Contract, and did not include
alleged “nuisance and unreasonable noise and disturbance” that
occurred after the completion of Abigroup’s works pursuant to the
Contract.

“Regulatory Compliance”

13. Asto paragraph 13 of the 3PSOC, Abigroup:

a) asto subparagraph (a), denies the allegation because it does not accurately reflect
the wording of clause 11 of the General Conditions of the Abigroup Contract when
regard ishad to the definition of “legislativerequirement” in clause 1 of the General
Conditions of the Abigroup Contract;

b) asto subparagraph (b):

on the assumption that GPC relies upon the words “NB compliance with
these permits / approvals and any conditions on them once obtained by the
Principal is the responsibility of the Contractor”, as they appear within
Annexure Part F to the Abigroup Contract, admits the allegation;

. says, however, that GPC and Abigroup agreed, post execution of the
Abigroup Contract, specifically which conditions of the “permits /
approvals’ that Abigroup was required to comply with in the performance
of the WUC, and which it was not.

Particulars

A. The matters alleged to be inferred by reason of the matters pleaded

in paragraph 21.9)iii below and because of the note within the
Abigroup Contract, Schedule 3 “Contract Sum Breakdown”, that



16

“...As discussed during the contract negotiation stage, these
conditions require additional review and assignment to the
relevant party for costing and Implementation”
[GPC.999.001.0070] at [0754].

c) asto subparagraph (c), admits the allegation but says that Abigroup’s obligation as
set out in Section 3, “ Scope of Works and General Requirements”, section 2.12.1 of
the Abigroup Contract, was subject to any relevant agreements reached between
GPC and Abigroup, as pleaded in subparagraph (b) directly above; and

d) subject to the matters pleaded directly above, says that, on the proper construction
of the “Regulatory Compliance Obligation” and in point of law, performance of the
Works pursuant to the Abigroup Contract in away that was in accordance with the
requirements of the Abigroup Contract:

i. could not constitute a breach of the “Regulatory Compliance Obligation”;
or

ii. in the aternative, if performance of the Works pursuant to the Abigroup
Contract in a way that was in accordance with the requirements of the
Abigroup Contract could neverthel ess constitute abreach of the “ Regulatory
Compliance Obligation”, says that GPC is liable to indemnify Abigroup in
respect of such claims pursuant to clause 15.2 of the Abigroup Contract.

“Environmental | mpacts’
14. Asto paragraph 14 of the 3PSOC, Abigroup:

a) asto subparagraph (a), denies the allegation because it does not accurately reflect
the wording of Section 3, “Scope of Works and General Requirements’, section
2.12.1 of the Abigroup Contract;

b) asto subparagraph (b)(i), denies the allegation because:
i. of the matters pleaded in paragraph 13 above;

ii. withrespect to Condition 1 of Appendix 1, Schedule A to the CG Expansion
Report, that Condition applied to the “Proponent” (being GPC), not
Abigroup;

lii. with respect to section 319 of the EPA:

1. Abigroup was required, pursuant to section 319 of the EPA, not to
carry out an activity that caused, or was likely to cause,
environmental harm (within the meaning of the EPA) unless it took
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all reasonable and practicable measures to prevent or minimise the
harm;

2. Abigroup’'s obligation pursuant to section 319 of the EPA was not
owed to GPC; and

3. further or in the alternative, Abigroup’s ‘activities were limited to
construction of the Bund, the Bund Walls and the Perimeter Walls,
and Abigroup did not deposit any dredge spoil into the Bund.

with respect to Section 3 Project Requirements, Scope of Works and
General Requirements, Section 2.12.1, that section stated that Abigroup was
to comply withits“general environmental duty under section 319 of the EP
Act”. Therefore, the plea made directly above regarding this section is
repeated;

clauses 1.1 and 1.2 of the Abigroup EMP — Design do not state or require
the matters alleged;

for the reasons pleaded in paragraph 21 below in respect of the terms of the
Abigroup EMP - Construction (Revision 3), and al so because that document
does not state or require the matters aleged;

otherwise, because:

1. theextent of Abigroup’salleged obligation to “take reasonable and
practical measures to prevent or minimise any environmental harm
caused, or likely to be caused, by the Bund” is as pleaded in this
subparagraph, and paragraph 13 above; and

2. Abigroup did not owe amore general obligation to “take reasonable
and practical measures to prevent or minimise any environmental
harm caused, or likely to be caused, by the Bund” in circumstances
where:

A. the“intended purpose” of the design and construction of the
Bund was as pleaded at paragraph 12.d)iii above;

B. Abigroup did not control or manage the depositing of dredge
spoil into the Bund; and

C. Abigroup was not the owner of the Bund or the proponent of
the Project, and following completion of construction of the
Bund, Abigroup was unable to control or manage the use and
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maintenance of the Bund by GPC, VODI or anyone else, and
any environmental harm that may be caused by the Bund or
the depositing of dredged material into the same.

c) asto subparagraph (b)(ii):
i. deniesthe allegation because:
1. of thereasons pleaded in paragraph 13 above;

2. Abigroup was not required, pursuant to the terms of the Abigroup
Contract, when performing the WUC, to “ensure that no
environmental harm was caused’;

3. somelevel of or form of or creation of “environmental harm” in the
performance of the WUC by Abigroup was specifically
contemplated by the Principal’s Project Requirements, the FLPE
Project EIS, and the Abigroup EM P — Construction (Revision 3) and
the performance of the WUC by Abigroup in accordance with those
documents;

Particulars
A. Paragraphs 12 to 13 above.

4. GPC and Abigroup could not ‘hold’ the same obligation to “ensure
that no environmental harmwas caused” because Abigroup was not
the owner of the Bund or the proponent of the Project, and following
handover of the Bund, Abigroup was unable to control or manage
any environmental harm that may be caused by the Bund or the
depositing of dredge material into the reclamation area; and

Particulars

A. Abigroup completed the handover of Bund A to GPC
during the week ending 20 October 2011
[GPC.200.091.5702].

B. Abigroup completed the handover of Bund C to GPC
during the week ending 27 October 2011
[GPC.200.073.7988].

C. Progressive handover of ongoing monitoring and
inspections from Abigroup to GPC had commenced during
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the period of 7 November 2011 to 13 November 2011
[GPC.900.060.1066].

D. By 21 December 2011, Abigroup had left the site
[GPC.200.022.8342].

5. “the particulars to paragraph 25 of the 3FASOC”, relied upon by
GPC do not give rise to the alleged obligation pursuant to the terms
of the Abigroup Contract.

li. otherwise does not admit the alegation that if GPC “held the same
obligation” that Abigroup was also required pursuant to the terms of the
Abigroup Contract to “ensure that no environmental harm was caused”
because:

1. Abigroup is uncertain as to the truth or falsity of the allegation
because the allegation itself is uncertain and not particularised so as
to enable Abigroup to respond to it such that despite reasonable
enquiries within the time limited for the filing of this Defence,
Abigroup is unable to admit or deny the allegations; and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegation.

d) asto subparagraph (b)(iii):
i. deniesthe allegation because:
1. of thereasons pleaded in paragraph 13 above;

2. Abigroup was not required, pursuant to the terms of the Abigroup
Contract, when performing the WUC, to “ensure that release of
water-borne contaminants from the Bund would not cause
environmental nuisance’;

3. somelevel of or form of or creation of “environmental nuisance” in
the performance of the WUC by Abigroup was specificaly
contemplated by the Principal’s Project Requirements, the FLPE
Project EIS, and the Abigroup EMP — Construction (Revision 3) and
the performance of the WUC by Abigroup in accordance with those
documents;

Particulars
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A. Paragraphs 12 to 13 above.

4. GPC and Abigroup could not ‘hold’ the same obligation to “ensure
that environmental nuisance was avoided” because Abigroup was
not the owner of the Bund or the proponent of the Project, and
following completion of construction of the Bund, Abigroup was
unable to control or manage any environmental nuisance that may
be caused by the Bund or the depositing of dredge material into the
same; and

5. “the particulars to paragraph 26 of the 3FASOC”, relied upon by
GPC do not give rise to the alleged obligation pursuant to the terms
of the Abigroup Contract.

ii. otherwise does not admit the alegation that if GPC “held the same
obligation” that Abigroup was also required to pursuant to the terms of the
Abigroup Contract, to “ensure that environmental nuisance was avoided”
because:

1. Abigroup is uncertain as to the truth or falsity of the allegation
because the allegation itself is uncertain and not particularised so as
to enable Abigroup to respond to it such that despite reasonable
enquiries within the time limited for the filing of this Defence,
Abigroup is unable to admit or deny the allegations; and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegation.

€) asto subparagraph (b)(iv):
i. deniesthe allegation because:
1. of thereasons pleaded in paragraph 13 above;

2. Abigroup was not required, pursuant to the terms of the Abigroup
Contract, when performing the WUC, to “ensure that any direct or
indirect discharge from the Bund would not cause Prohibited
Discharge Effects’;

3. there was specifically contemplated to be some direct and indirect
discharge from the Bund during the performance of the WUC by
Abigroup in accordance with the Principal’ s Project Requirements,
the FLPE Project EIS, and the Abigroup EMP — Construction
(Revision 3);
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Particulars

A. Paragraphs 12 to 13 above.

4. GPC and Abigroup could not ‘hold’ the same obligation to “ensure

that any direct or indirect discharge from the Bund would not cause
Prohibited Discharge Effects’ because Abigroup was not the owner
of the Bund or the proponent of the Project, and following
completion of construction of the Bund, Abigroup was unable to
control or manage any direct or indirect discharge from the Bund
that may or may not cause Prohibited Discharge Effects; and

. “the particulars to paragraph 27 of the 3FASOC”, relied upon by

GPC do not give rise to the alleged obligation pursuant to the terms
of the Abigroup Contract.

otherwise does not admit the allegation that if GPC “held the same
obligation” that Abigroup was also required to pursuant to the terms of the
Abigroup Contract, to “ensure that any direct or indirect discharge fromthe
Bund would not cause Prohibited Discharge Effects’ because:

1. Abigroup is uncertain as to the truth or falsity of the allegation

because the allegation itself is uncertain and not particularised so as
to enable Abigroup to respond to it such that despite reasonable
enquiries within the time limited for the filing of this Defence,
Abigroup is unable to admit or deny the allegations; and

. says that upon the provision of proper particulars, Abigroup will

review its response to the allegation.

subject to the above matters, says that, on the proper construction of the
“Environmental Protection Obligation” and in point of law, performance of the
Works pursuant to the Abigroup Contract in a way that was in accordance with,
relevantly, the requirements of the “Design Fit for Purpose Obligation” and the
“General Fit for Purpose Obligation”:

could not constitute a breach of the “Environmental Protection Obligation”;

. in the alternative, if performance of the Works pursuant to the Abigroup
Contract in away that was in accordance with, relevantly, the requirements
of the“Design Fit for Purpose Obligation” and the“General Fit for Purpose
Obligation” could constitute a breach of the “Environmental Protection
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Obligation”, says that GPC is liable to indemnify Abigroup in respect of
such claims pursuant to clause 15.2 of the Abigroup Contract.

“Geotechnical investigations’
15. Asto paragraph 15 of the 3PSOC, Abigroup:

a) admits subparagraph (@), but relies upon Section 2.1.2 of Section 3 “Projections
Requirements, Scope of Works and General Requirements” for its full meaning and
effect; and

b) otherwise admits subparagraphs (b), (c¢) and (d) but says that, on the proper
construction of the alleged “Geotechnical Due Diligence Obligations’, the
geotechnical investigations to be conducted were to concern only stability of the
Bund, when constructed.

“ Approvals provided to and plans prepared by Abigroup”
16. Asto paragraph 16 of the 3PSOC, Abigroup:
a) asto subparagraph (a):

i. admits that it was required to prepare an Environmental Management Plan
by reason of Section 2.12.1 of Section 3 “Project Requirements, Scope of
Works and General Requirements’ of the Abigroup Contract;

ii. admits subparagraph (a)(i);

iii. admits subparagraph (a)(ii) but says that Section 2.12.1 of Section 3
“Project Requirements, Scope of Works and General Requirements’ of the
Contract also provided that:

The EMP shall be the Contractors plan of management to ensure all
wor ks undertaken by the Contractor (including all Subcontractors) shall
have minimal impact on the environment and shall all be in accordance
with all relevant Australian Sandards, Sate Government, Legidlation,
Commonwealth Legislation and Local Government Regulations...

iv. admits subparagraph (a)(iii);

v. denies subparagraph (a)(iv) because Section 2.12.2 of Section 3 “Project
Requirements, Scope of Works and General Requirements’ of the Contract
in fact provided that:
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Include mitigation measures described in the EI'S, Planning Reports and
Ste Based Management Plan for the bund, haulage road and extraction
quarry

vi. denies subparagraph (a)(v) because neither Section 2.12.1 nor 2.12.2 of
Section 3 “Project Requirements, Scope of Works and General
Requirements’ of the Abigroup Contract provided to the effect alleged;

vii. admits subparagraph (a)(vi); and
viii. admits subparagraph (a)(vii).

b) denies subparagraph (b) because the relevant document that formed part of the
Abigroup Contract is a draft version of the Environmental Management Plan —
Construction;

c) admits subparagraph (c); and
d) admits subparagraph (d).
17. Asto paragraph 17 of the 3PSOC, Abigroup:

a) admits that GPC provided to it a copy of the Commonwealth DDA, but does not
admit that this document was provided to Abigroup “on or soon after” the date that
the Commonweath DDA was received by GPC because despite reasonable
enquiries within the time limited for the filing of this defence, Abigroup remains
uncertain asto the truth or falsity of the allegation;

b) admitsthat GPC provided to it acopy of the Operational Works Permit on 1 March
2011, and a copy of the amended version on 9 June 2011; and

c) otherwise, is not required to and does not plead to the particulars of paragraph 17
of the 3PSOC.

18. Abigroup admits paragraph 18 of the 3PSOC.
19. Abigroup admits paragraph 19 of the 3PSOC.
20. Asto paragraph 20 of the 3PSOC, Abigroup:

a) admits subparagraphs (a) to (g)(iv) but, as to subparagraph (g)(iii) specificaly,
repeats and relies upon the matters pleaded in paragraphs 12.a)vii, 12.b)ii.1.C,
12.d)iii.3, 12.d)iv.7 and 12.d)iv.8 above;
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b) admits subparagraph (g)(v), but says that with respect to Condition 67 of the CG
Dredging Report, the following subparagraphs of that Condition were omitted from
the table of conditions included within the Abigroup EMP — Design:

Vi.

Vii.

Condition 67(a) of the CG Dredging Report, being:

ensure appropriate design of the reclamation area to reduce water
quality impacts from leaching material through the bund wall, decant
waters and storm-water run-off

. Condition 67(b) of the CG Dredging Report, being:

a geofabric liner must be applied to the internal side of the wall to
prevent release of fine sediments from the reclamation area other than
through the designated discharge point in accordance with specified
discharge limits

Condition 67(d) of the CG Dredging Report, being:

no excavation of sediments within the reclamation area is permitted,
except in accordance with the ASSMP (see Schedule 2, Part 2)

Condition 67(e) of the CG Dredging Report, being:

outer rock armour for the reclamation bund walls must be in place
within 28 days of completion of bund walls, and not more than 100
metres of unprotected bund wall is to be exposed to prevailing winds at
any time unless a greater length is agreed in writing with DERM

Condition 67(g) of the CG Dredging Report, being:

the final bund closure point will be at a location where the seabed is not
shallower than 0.5 metres on Port Datum (see EIS Appendix M, Table
3-1)

Condition 67(h) of the CG Dredging Report, being:

final bund closure will occur on a neap flood tide to minimise the
potential for scour of seagrass beds due to discharge from the
reclamation area

Condition 67(i) of the CG Dredging Report, being:
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additional quarry rock will be placed as deemed necessary to further
protect the seabed from scour immediately adjacent to the wall if the
velocity constraint is not achievable

viii. Condition 67(I) of the CG Dredging Report, being:

any ASSMP for construction of the reclamation area and management
of dredge spoil containing ASS (see Schedule 2, Part 2)

c) saysthat the Abigroup EMP — Design also stated, by section 3.3, that:

i. the placement of rock for construction of the Bund Walls has “the potential
to displace marine sediments and may generate a turbid plume within the
harbour area” and that the “marine sediment layer may contain Acid
SQulphate Soil”;

ii. the design of the Bund was to “minimise disturbance” in accordance with
“applicable legislation, standards and guidelines’;

iii. the design of the Bund will “avoid areas of Potential ASS (PASS) wherever
practical”;

iv. that there would be * unavoidable displacement of Potential ASS’ during the
construction of the Bund; and

v. that the design of the Bund Wall would “include measures to minimise or
prevent subsidence, uncontrolled settlement of unconsolidated alluvial
materials, settlement creep and surface or subsurface heaving or
deformation, where practical”.

21. Asto paragraph 21 of the 3PSOC, Abigroup:

a) denies subparagraph (a) because the relevant extract of section 1.4 of the Abigroup
EMP — Construction (Revision 3) in fact stated that:

Key objectives of the EMP(C) are...meet the full range of environmental
commitments identified in the environmental documents for the construction
phases of the Project (Appendix B — Environmental Legal and Other
Requirements Register)

b) says that section 1.6 of the Abigroup EMP — Construction (Revision 3) relevantly
stated that:
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The Legal and Other Requirements Registrar (Appendix B) details the various
Commonwealth, State, Local and GPC Requirements to be complied with, and
cross-references the applicable aspect. ..

admits subparagraph (b);
admits subparagraph (c);

says that Section 4.2 of the Abigroup EMP — Construction (Revision 3) said that
GPC “hasoverall responsibility for the Project’ s environmental management. GPC
is responsible for defining the Environmental Policy and ensuring that there are
adequate resour ces to support the policy commitments. GPC reviews and monitors
the environmental performance of the Project”;

saysthat Appendix A of the Abigroup EMP — Construction (Revision 3) said, with
respect to “mud waves’, and only if PASS material was displaced above the
MHWN (3.30 LAT), that the response was * Placement of bund material as detailed
in Section 2.17.4 & 2.17.5. Undertake due diligence to limit mud wave to 3.0m LAT
and achieve a factor of safety. Prior to the tidal movement inundating the
construction any mud wave will be pushed out by means of excavator to maintain
potential to below 3.30m LAT at all times’;

as to subparagraph (d):

i. denies that the Abigroup EMP — Construction (Revision 3) included as
Appendix B a table entitled “Environmental Requirements Checklist”
because Appendix B was in fact entitled “Environmental Legal and Other
Requirements Register”;

ii. otherwise:
1. asto subparagraph (d)(i), saysthat:

A. admits that the table within Appendix B does refer to the
condition, but says that the pleaded condition is in fact
extracted from the CG Dredging Report (specifically
Condition 10 of Schedule 1);

B. says that by page 92 of Appendix B, Abigroup stated that
Condition 10 of Schedule 1 of the CG Dredging Report was
outside the scope of the WUC because that Condition
“appliesto dredging operation”;
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C. inthe premises, denies, if it be alleged, that Condition 10 of
Schedule 1 of the CG Dredging Report was applicableto the
WUC; and

D. Abigroup was not required to, and did not, manage or control
any direct or indirect discharge of water from the Bund
following the completion of construction of the Bund.

2. asto subparagraph (d)(ii), says that:

A. admits that the table within Appendix B does refer to the
condition, but says that the pleaded condition is in fact
extracted from the CG Dredging Report (specificaly
Condition 32 of Schedule 2);

B. Abigroup was not required to, and did not, manage or control
any direct or indirect discharge of contaminants from the
Bund following the completion of construction of the Bund;
and

C. the pleaded condition was subject to a proviso, being “unless
otherwise authorised”;

3. asto subparagraph (d)(iii), says that:

A. admits that the table within Appendix B does refer to the
condition, but says that the pleaded condition is in fact
extracted from Appendix 1, Schedule A to the CG Expansion
Report (specifically, Condition 2); and

B. for the reasons pleaded at paragraph 12 above, Abigroup’s
scope of the WUC did not include affixing the “geofabric
liner” permanently in place and that the “geofabric liner”
was not intended to “prevent release of fine sediments’
through the Bund Walls or Perimeter Walls, at least until
such time asit was permanently affixed in place, secured and
sealed by dredge spoil;

4. asto subparagraph (d)(iv), saysthat:

A. admits that the table within Appendix B does refer to the
condition, but says that the pleaded condition is in fact
extracted from the CG Dredging Report (specificaly
Condition 65 of Schedule 2);
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B. Abigroup did not manage or control any direct or indirect

discharge of emissions from the Bund following the
completion of construction of the Bund; and

. for the reasons pleaded at paragraph 12 above, Abigroup’s

scope of the WUC did not include affixing the “geofabric
liner” permanently in place and that the geotextile would not
‘prevent emissions from the containment area’ through the
Bund Walls at least until such time as the “geofabric liner”
was permanently affixed in place, secured and sealed by
dredge spoil.

5. asto subparagraph (d)(v), says that:

A. admits that the table within Appendix B does refer to the

condition, but says that the pleaded condition is in fact
extracted from the CG Dredging Report (specifically
Condition 67 of Schedule 2); and

. omitted from Condition 67 within Appendix B of the

Abigroup EMP — Construction (Revision 3) (see page 98)
were the sub-conditions pleaded at paragraph 20.b) above.

says that, from page 71 of Appendix B, there was a table which set out
various requirements from the FLPE Project EIS, indicating whether those
requirements were the responsibility of Abigroup, or whether those
requirements fell outside the scope of the WUC. Relevantly, it was stated
that the following items were not Abigroup’s responsibility because they
each fell outside the scope of the WUC:

1.

“the development and implementation of a Water Quality
Monitoring Program for dredging and decant based on water
guality objectives detailed in the EIS and any subsequent
monitoring”

“during the filling of the reclamation a dedicated decant point will
be established, into which both the tailwaters from the dredger
material and any stormwater flows will be directed. The quality of
decant water will be managed using decant cells and weir boxes
where appropriate’;

“Determination of offset measures...for the loss of seagrass
meadows and mangroves’;
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“Offsets to be implemented for habitat l0ss’;

“manage movement of decant waters between bunds through
installation of adjustable weir boxes and control rate of flow to
increase sedimentation potential and reduce carriage of fines back
to marine environment...”;

“should monitoring...establish a loss of fish catch directly linked to
the Project, then GPC will participate in a collaborative and
coordinated review of direct and cumulative impacts with other
stakeholders’;

“GPC may consider measures that help to offset/minimise impacts
on recreational fishers based on the likely loss of recreational
fishing sites associated with the Project”.

iv. says that, from page 86 of Appendix B, there was a table which set out
various requirements from the CG Expansion Report indicating whether
those requirements were the responsibility of Abigroup, or whether those
requirements fell outside the scope of the WUC. Relevantly, it was stated
that the following items were not Abigroup’s responsibility because they
each fell outside the scope of the WUC:

1.

“the survival and recovery of seagrass and algal communitiesin the
vicinity of the project will be monitored during the construction
period and for a minimum of three years following completion of
dredging, in accordance with the requirements of the Chief
Executive of DEEDI”;

“prior to the commencement of dredging works...submit
documentation to the satisfaction of the Coordinator General that
the agreed offset for marine fish habitat...has been secured [and] if
[that] cannot be achieved, submit for approval to the Coordinator
General an alternative offset proposal that is equivalent to or better
than the agreed offset for marine fish habitat”;

“dredging must not commence until provision has been made to
lawfully place or dispose of the dredge material”;

“water discharged from the reclamation area must comply with the
release limits’;

“....the proponent...must prepare a water quality management plan
(WQMP) for the duration of the project, to identify, assess and
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manage the impacts from the dredging and construction of the
reclamation area on the water quality of the project area’;

those conditions pleaded at paragraph 20.b) above;

“any person placing material dredged under this approval into the
containment area must not cause or allow structural or functional
failure of the containment area”;

“prior to commencement of construction of the bund walls for the
reclamation area, a monitoring program to assess the impacts of
construction on water quality and ecological health must be
developed in consultation with, and approved by DERM”;

“the approved monitoring program must be implemented over the
full period of construction and may form part of a broader WQMP
plan addressing the impact of dredging and disposal of dredge

spoil”;

“monitoring the impacts of bund wall construction shall include
monitoring of any elevation of suspended solids resulting from bed
sediment scour at the northern end of the eastern bund wall and bed
sediment scour in the western channel [and] turbidity resulting from
scour at the northern end of the eastern bund wall and scour in the
western channel”.

v. says that from page 156 of Appendix B, there was a table which set out
various requirements from the Operational Works Permit indicating whether
those requirements were the responsibility of Abigroup, or whether those
requirements fell outside the scope of the WUC. Relevantly, it was stated
that the following items were not Abigroup’s responsibility because they
each fell outside the scope of the WUC:

1.

“Dredge spoil must only be placed within a fully enclosed bunded
area within the reclamation area such that any discharge to waters
outside of the reclamation area (other than by seepage through the
wall) is only through discharge outlets approved by DERM”;

Responses to turbidity response triggers,

“all water discharged to tidal waters from any bunded area shall be
discharged through a release point approved by DERM”;
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4. “if at any time, the outer bund wall fails such that release to waters
may occur at other than the approved discharge point, or thereisa
risk of environmental harm, then placement of dredge spoil within
the reclamation area adjacent to the failure will cease until the fall
isreinstated consistent with these approval conditions’;

5. “during any internal filling works, the outer bund wall must be
retained at a distance of a minimum of sixty (60) metres ahead of the
internal filling works”;

6. “the infilling behind the outer bund wall shall not advance to an
extent that allows significant wave action to impact upon the infill
material”;

7. “ifthefilling activities cause a significant increasein turbidity of the
surrounding tidal water, erosion control measures (eg. Sediment
curtains) shall be implemented and maintained to limit the sediment
dispersionto tidal waters, until the completion of all works, provided
that such measures shall not cause a threat to marine fauna”;

8. “the permit holder must, within three (3) months of the date of
practical completion of the approved works, submit to the DERM a
letter from a Registered Professional Engineer of Queensland
certifying that: The works (including any other associated works)
have been constructed in accordance with the approved drawings
and the conditions of this development approval; The works are
structurally adequate for anticipated usage; and The siteis clear of
all debris’.

vi. says that on page 167 of Appendix B, the following was stated as having
been approved by the “DEEDI — Amended Concurrence Agency Response.
DEEDI Reference: 201 0DB0473":

Works authorised under this approval is limited by the following:
Proposal Details:

1) Direct permanent disturbance of approximately 101.06 hectares of
seagrass;, direct permanent disturbance of approximately 34.77
hectares of exposed mud and sand bank habitat; and, direct temporary
disturbance of approximately 0.49 hectares of marine plants for the
construction of the Western Basin Dredging and Disposal Project
reclamation area as shown on the attached copy of submitted drawing
DM-3001, Western Basin Development, Issued for DERM Approval,
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Bund, General Arrangement (Gladstone Ports corporation Ltd.
10/12)2010).

2) Indirect disturbance of approximately 87.44 hectares of seagrass;
and indirect disturbance of approximately 7.02 hectares of exposed mud
and sand bank habitat from the construction of the Western Basin
Dredging and Disposal Project reclamation area...

vii. says that from page 170 of Appendix B, reference was made to “dredging
operations’ and also the DMP, and all relevant obligations extracted were
struck out because they were not Abigroup’s responsibility and fell outside
the scope of the WUC pursuant to the Abigroup Contract.

“Liability for subcontractors’

22. Abigroup admits paragraph 22 of the 3PSOC.

“ Geotextile installation”

23. Asto paragraph 23 of the 3PSOC, Abigroup:

a) admits subparagraph (@), but repeats and relies upon the matters pleaded in
paragraph 12 above;
b) admits subparagraph (b);
¢) denies subparagraph (c) because section 1.9 of Section 3, Bund Performance
Specification of the Abigroup Contract, in fact stated:
The formation to receive the geotextile should be free from debris and sharp
contact points.
d) admits subparagraph (d) to (h); and
e) otherwise says that Section 1.9.2 of Section 3 Bund Performance Specification of
the Abigroup Contract prescribed the specifications of the geotextile to be used by
Abigroup in the performance of the WUC.
“Theindemnities’

24. Abigroup admits paragraph 24 of the 3PSOC.

25. Abigroup admits paragraph 25 of the 3PSOC but repeats paragraph 12.m) above
regarding the proper construction of clause 12 of the Abigroup Contract.

" D. Duty of Care owed by Abigroup to GPC"
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26. Asto paragraph 26 of the 3PSOC, Abigroup:
a) admits subparagraph (a);
b) asto subparagraphs (b) and (c):
i. does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

ii. otherwise says that:

1. GPC was able to guard against, and protect itself from the type of
clams that are the subject of the 3FASOC by implementation by it
of the following:

A. Condition 67(a) and Condition 67(e) of CG Dredging
Report;

B. the Conditions of the FLEP Project EIS pleaded at paragraph
21.9)iii above;

C. the Conditions of the CG Expansion Report pleaded at
paragraph 21.9)iv above; and

D. the Conditions of the Operational Works Permit pleaded at
paragraph 21.g)v above.

2. a leadt, the disturbances pleaded at paragraph 21.g)vi above, were
expected consequences of the construction of the Bund, the Bund
Walls and the Perimeter Walls; and

3. Abigroup did not assume any responsibility to protect GPC against
economic loss.
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c) deniessubparagraph (d) because the extent of Abigroup’s*control inrelationto the
performance of the work and provision of the services required by the Abigroup
Contract” was limited by the matters pleaded in paragraph 12 above;

d) denies subparagraph (e):
i. GPC was not vulnerable in the manner alleged;

Ii. by reason of its contractual relationship with Abigroup, GPC was able to
(and did purport to) protect itself from claims by third parties seeking
damages or other relief against GPC as a purported consequence of the
WUC,; and

iii. by reason of its contractual relationship with VODI, GPC was able to (and
did purport to) protect itself from claims by third parties seeking damages
or other relief against GPC as a purported consequence of the FL PE Project.

Particulars

A. VODI Contract [GPC.999.001.2076], clause 17.1.
B. VODI Parcel 5 Contract [GPC.200.010.5529], clause 17.1.

€) denies subparagraph (f) because Abigroup did not assume any responsibility to
protect GPC against economic |0ss;

f) does not admit subparagraph (g) because the matters alleged are not within the
knowledge of Abigroup and therefore cannot be admitted or denied by it, but says
that, for the purpose of the FLPE Project, GPC were reliant upon (at least) VODI
and any other relevant subcontractors or advisors engaged by GPC for the purposes
of the FLPE Project, to perform their respective obligations and to exercise such
care, skill and diligence that may be expected of them,;

g) asto subparagraph (h):
i. does not admit the allegation because:

1. Abigroup is uncertain as to the truth or falsity of the allegation
because the allegation itself is uncertain and not particularised so as
to enable Abigroup to respond to it such that despite reasonable
enquiries within the time limited for the filing of this Defence,
Abigroup is unable to admit or deny the allegations; and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegation.
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ii. otherwise repeats and relies upon subparagraph (b)(ii) above.

27. Abigroup denies paragraph 27 of the 3PSOC, Abigroup for the reasons pleaded in
paragraph 26 above.

“E. Performance of the Abigroup Contract”
“SMEC”
28. Asto paragraph 28 of the 3PSOC, Abigroup:

a) admits that for the purpose of designing the Bund including the Bund Walls and
Perimeter Walls, it engaged SMEC;

b) denies that for the purpose of construction of the Bund it engaged SMEC because
that allegation is untrue; and

c) otherwise admits the allegations.
“Design and construction”
29. Asto paragraph 29 of the 3PSOC, Abigroup:

a) denies that it prepared “a design for the Bund and Bund Walls’ because that
allegation is untrue;

b) admits that on or before 10 December 2010, SMEC prepared “a design for the
Bund and Bund Walls’;

c) otherwise:

i. saysthat the Abigroup DERM Approval Design was based on Drawing No.
SKO7 prepared by Aurecon on behalf of GPC which was provided to
Abigroup and SMEC by GPC during a meeting on 12 October 2010.

Particulars

1. Minutes of Meeting dated 12 October 2010 [ GPC.001.004.9826].

2. Drawing No. SKO7 prepared by Aurecon for GPC, dated 3
September 2010 [GPC.001.004.9824].

ii. does not admit the allegation because despite reasonable enquiries within
the time limited for the filing of this Defence, Abigroup remains uncertain
asto the truth or falsity of the alegation.

30. Asto paragraph 30 of the 3PSOC, Abigroup:
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a) admitsthat on or before 23 December 2010, SMEC completed a “final design” for
the Bund and the Bund Walls, including the Perimeter Walls;

b) denies that the “final design” for the Bund and the Bund Walls “was Abigroup’s
design for the Bund and the Bund Walls pursuant to the Abigroup Contract”
becausethat allegation isuntrue, if that allegation isintended to mean that Abigroup
authored the “final design”;

c) saysthat at the timethe “final design” was authored by SMEC:
i. GPC had not obtained the Operational Works Permit;
ii. GPC had not obtained approval of the Dredging Management Plan; and
iii. GPC had not obtained approval of the Water Quality Management Plan.

d) says that neither SMEC nor Abigroup were responsible for, or determined, the
allocated footprint of the bunded area, as depicted within Annexure A of the
3PSOC; and

e) adoptsthe defined term “Abigroup Design” for convenience only.
“ Geotechnical information”
31. Asto paragraph 31 of the 3PSOC, Abigroup admits the allegation but says that:
a) the meeting occurred prior to execution of the Abigroup Contract;

b) the meeting minutes of the meeting [ GPC.001.004.9826] record that, at the meeting,
“GPC tabled the Bund Performance Criteria” which is attachment 1 to the meeting
minutes [ GPC.001.004.9823], and which recorded as follows:

Bund design criteria

Final Crest Level 7.0m LAT

Mnmum Runrung Surface Width at 7 Om LAT 7 0m

Preliminary Cresl Leve 5.2m LAT

Mmnimum Radwus at Comers 0m

Loadings (final) Standard Highway Traffic plus with/ without dredge

spoil fill {up lu 10w ol cohesive sands ard gravels
Design Wave Event 1 S0yr
Factor of Safety Bund Stabikty Permanent
Factor of Safety Bund Stability Construction 12

Faclor of Safety Bund Stability Seismic i1



37

c) itisnot pleaded or particularised by GPC that the alleged information provided at
the alleged meeting is material to the causes of action pleaded by GPC against
Abigroup.

“Building technique”
32. Asto paragraph 32 of the 3PSOC, Abigroup:

a) deniesthat the proposed method of construction of the Bund Wall described within
the FLPE Project EIS provided to the effect alleged because FLPE Project EIS in
fact said, at page 8-34:

Construction of the bund will involve placement of core material and rock
armour by trucks. It is not proposed to remove the soft surface sediments before
placement of the rock as this is not necessary to achieve the agreed design
criteria for geotechnical stability of the bund wall. Therefore, as the rock is
dumped onto the seabed during the construction of the bund wall, soft sediments
will be remobilised into the water column and will also be pushed out the front
and sides of the bund wall. This s likely to result in the generation of a small
yet visible turbid plume. While a turbid plumewill reduce light penetration over
nearby seagrass beds, these meadows experience elevated turbidity on a
regular basis through natural tidal re-suspension of the soft seabed sediments.
It islikely that any sediments disturbed by the construction of the bund wall that
deposit over the seagrass beds will be remobilised and transported away from
the tidal flats again during tidal movements and elevated wave conditions...

There will be an increased risk of remobilisation of the mud wave during
elevated wind and wave conditions, or during spring tides...

b) says further that at section 3.3.2, the FLPE Project EIS described the “bund
construction methodology” asinvolving:

i. trucksdelivering the core material for the Bund Wallsand “end tip material
onto the bund, with the material being pushed over the face by a bulldozer
or end loader” or “end tip directly over the end of the core’;

li. that once‘dumped’ per (i), the core material would sink through the soft bed
to found on the competent underlying stratum and, in the process of sinking
through the soft bed:

1. the soft silts would become embodied in the matrix of the core
material;

2. the soft silts would push out a mud wave ahead of the Bund; and
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3. the soft silts would push out mud waves to either side of the Bund;

lii. the placement of the armour material for the Bund Wallsin the same manner
described in (i) above and also that “in a similar manner to which the core
material will sink through the in situ silt / mud, the rock armour will sink
through the silt / mud, founding on the underlying competent stratum and
pushing out a mudwave”.

c) deniesthat the proposed method of construction of the Bund Wall described in the
DDP EIS provided to the effect alleged because the DDP EIS in fact said, at page
7-40):

Construction of the bund will involve placement of core material and rock
armour by trucks. It isnot proposed to remove the soft surface sediments before
placement of the rock as this is not necessary to achieve the agreed design
criteria for geotechnical stability of the bund wall. Therefore, as the rock is
dumped onto the seabed during the construction of the bund wall, soft sediments
will be remobilised into the water column and will also be pushed out the front
and sides of the bund wall. This s likely to result in the generation of a small
yet visible turbid plume. While a turbid plumewill reduce light penetration over
nearby seagrass beds, these meadows experience elevated turbidity on a
regular basis through natural tidal re-suspension of the soft seabed sediments.
It islikely that any sediments disturbed by the construction of the bund wall that
deposit over the seagrass beds will be remobilised and transported away from
the tidal flats again during tidal movements and elevated wave conditions...

There will be an increased risk of remobilisation of the mud wave during
elevated wind and wave conditions, or during spring tides...

d) otherwise repeats and relies upon the matters pleaded in paragraph 12.b) above,
specificaly in relation to the manner in which the Principal’ s Project Requirements
(contained within Sections 2, 3 and 4 of the Abigroup Contract) required Abigroup
to construct the Bund and the Bund Walls, “in accordance with the conditions of
the EIS’, that being areference to both the FLPE Project EIS and the DDP EIS.

“ Geotextile”

33. Asto paragraph 33 of the 3PSOC, Abigroup:

a) repeats and relies upon the matters pleaded in paragraph 30 above;

b) denies subparagraph (a) because the “ Abigroup Design” in fact relevantly stated, at
section 6.1.4:
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A geotextile layer is provided at the back face of the bund wall (between the
core and the reclamation fill material). Thisisto prevent the migration of fines
from dredge material into the environmentally sensitive harbour. A geotextile
specification has been provided to SMEC by Abigroup (in conjunction with
GPC). Details of this geotextile are stated clearly on the drawing notes for the
bund contained in Appendix A of this report.

c) saysthat the“geotextile specification” referred to in the above extract was the same
specification contained within the Principal’s Project Requirements, Section 3 —
Project Requirements of the Contract, “Bund Construction Specification”, item
1.9.2, as pleaded at paragraph 12.b)ii.5 above;

d) admits subparagraph (b), but repeats and relies upon subparagraphs (b) and (c)
above and says that there were other requirements of the geotextile specified by
GPC, as pleaded at paragraph 12.b)ii.5 above;

e) admitssubparagraph (c) but saysthat the Principal’ s Project Requirementsrequired
Abigroup to construct the Bund using the methodology pleaded at paragraph 12.b)
above and 32 above;

f) deniessubparagraph (d) because the allegation does not accurately reflect the words
of Section 2.4 of the “Abigroup Design” and says further that Section 2.4 of the
“Abigroup Design” in fact said (as was the case) that the design of the Bund and the
Bund Walls was to “ensure compliance with the Contract and the technical
criteria’, including the Principa’s Project Requirements included in Sections 2, 3
and 4 of the Abigroup Contract; and

g) admits subparagraph (e).
34. Asto paragraph 34 of the 3PSOC, Abigroup:
a) admits subparagraph (a);
b) admits subparagraph (b) and says further that:

i. Bidim A64 in fact exceeded the Principal’s Project Requirements with
respect to the requirements of the geotextile (pleaded at paragraph 12.b)
above) in the following respects:

Principal’s Project Requirements Bidim A64

Tensile Strength > 1690N Between >2460N and >2620N

Trapezoidal Tear > 644N Between >770N and >800N
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Principal’s Project Requirements Bidim A64

Puncture Resistance > 1070N >6300N (using the California Bearing
Ratio (CBR) test as the “Puncture
Resistance” test did not have an
equivalent standard  within  the
Australian Standard suite of tests and
had been discontinued as a method of
testing at the time of testing of Bidim
A64)

Apparent Opening Size < 0.150mm <0.075mm

ii. Bidim A64 exceeded the Principal’ s Project Requirements only with respect
to permittivity (being the ratio of electric displacement to electric field
intensity) and weight, as depicted in the below table, but says that note 2 of
the Bund Construction Specification, Section 3 of the Abigroup Contract
[GPC.999.001.0658] specifically stated that “The specification has
requested the Permittivity results to be less than 0.7 sec? usually a
permittivity value is required to be greater than the specified amount”.

Principal’s Project Requirements Bidim A64

Permittivity < 0.7 sect 0.8 sect

Weight > 542g/m? 510g/m?

c) admits subparagraphs (c) to (e).
35. Asto paragraph 36 of the 3PSOC, Abigroup:
a) admitsthe allegation; and

b) saysthatitisnot pleaded by GPC that the “ modification to the south-eastern corner
of the Bund” is material to the causes of action pleaded by it against Abigroup.

36. Asto paragraph 36 of the 3PSOC, Abigroup:

a) admits that it constructed the Bund, the Bund Walls and the Perimeter Walls, and
says that it commenced doing so in about January 2011;

b) says that its methodology for construction of the Bund, the Bund Walls and the
Perimeter Walls was in accordance with the methods required by the Principal’s
Project Requirements pleaded in paragraph 12, the “Abigroup Design” and the
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relevant parts of the DDP EIS and the FLPE Project EIS (pleaded at paragraph 32
above);

c) admitsthat as apart of the construction of the Bund, Abigroup installed geotextile
on the reclamation side of the Bund Walls and the Perimeter Walls, but denies (if it
be alleged) that Abigroup did not install geotextile on all the reclamation side of all
of the Perimeter Walls because that allegation is untrue; and

d) otherwise does not plead to and is not required to plead to the particulars.
“ Geotextile installation issues’
37. Asto paragraph 37 of the 3PSOC, Abigroup:
a) asto subparagraph (a):
i. doesnot admit the allegation because:

1. Abigroup is uncertain as to the truth or falsity of the allegation
because the allegation itself is uncertain and not particularised so as
to enable Abigroup to respond to it such that despite reasonable
enquiries within the time limited for the filing of this Defence,
Abigroup is unable to admit or deny the allegations; and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegation.

ii. says that exposure of Bidim A64 to UV radiation was not within the
reasonable control of Abigroup because:

1. Abigroup was required to install the geotextile to the reclamation
side of the Perimeter Walls as a part of its WUC;

2. Abigroup’sWUC did not include the covering of the geotextile with
dredge spoil, or any other material, such as to protect it from UV
radiation; and

3. the dredge spoil was not planned to be deposited within the Bund
area until completion of construction of the Bund and therefore the
timing for the placement of dredge spoil over the geotextile such as
to protect it from UV radiation was not within the control of
Abigroup, but was within the control of GPC and its subcontractor,
VODI.

Particularsof (ii)
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A. Paragraph 12.a)vii above.

iii. in the premises of (ii), says that it was expected and known between the
parties that the geotextile installed on the reclamation side of the Perimeter
Walls would be or could be exposed to UV radiation for periods of weeks
or months during the performance of the WUC;

iv. says that, on or about 26 May 2011 and again on 1 June 2011, Abigroup
sought a direction to perform a variation, the effect of which would be to
cover the geotextile with a thin layer of core material in order to protect it
from UV radiation during the performance of the WUC, which direction
GPC did not provide to Abigroup;

Particularsof (iv)

A. Letter from Abigroup to GPC, dated 26 May 2011
[GPC.001.004.9949].

B. Letter from Abigroup to GPC, dated 1 June 2011
[GPC.001.005.0008].

v. saysthat GPC did not give Abigroup the direction sought by it, as pleaded
in subparagraph (iv), or any other similar direction; and

vi. saysthat, inany case, Bidim A64 could be exposed to UV radiation without
significant detrimental effectsto its tensile strength.

Particularsof (vi)

A. Prior to the disclosure of expert evidence, the best particulars that
Abigroup can provide is contained within the following documents:

a. Attachment 4 [GPC.001.004.9936] to letter from Abigroup
to GPC, dated 4 August 2011 [GPC.001.004.9929].

b. Attachment 5 [GPC.001.004.9936] to letter from Abigroup
to GPC, dated 4 August 2011 [GPC.001.004.9929].

c. Attachment 6 [GPC.001.005.0010] to letter from Abigroup
to GPC, dated 4 August 2011 [GPC.001.004.9929].

b) asto subparagraph (b):
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. denies the alegation because there was only one location along the Bund

Wall (being at approximately Bund A — CH 5600) where it appeared that
the geotextile had not been adequately anchored at the toe of the bund;

. saysthat the Bund Walls span approximately 8.25 km in length; and

otherwise repeats and relies upon the matters pleaded in paragraph 38
below.

c) asto subparagraph (c):

admits that in some locations, the geotextile was ‘ballooning’ off the
Perimeter Walls, but says that ‘ballooning’ of itself is not a ‘failure’ or
defect in the geotextile;

. denies that the cause of the ‘ballooning’ off the Perimeter Walls was only

the “influence of incoming tides’ and says that the ‘ballooning’ was more
likely caused by silt contained in the seawater that effected the permeability
of the geotextile with each incoming and outgoing tide such that, over time,
the geotextile became more ‘blocked’” with the natural silt carried by the
tide, thereby contributing the ‘ballooning’ off the Perimeter Walls, because
the geotextile had become less permeable;

repeats the matters pleaded at paragraph 12.a)vii above and says that:

1. asolution to any ‘ballooning’ of the geotextile off the Perimeter
Walls prior to placement of the dredge spoil over the geotextile was
to, relevantly, place a 200mm layer of rock over al the geotextile
installed and to be installed, which would increase the *anchorage’
of the geotextile to the Bund Walls;

2. says that, by its correspondence dated 30 June 2011
[GPC.200.044.2631], Abigroup sought from GPC a direction to
perform avariation, the effect of which was to place a200mm layer
of rock over the geotextile in order to increase the ‘ anchorage’ of the
geotextile to the Perimeter Walls;

3. GPC did not provide Abigroup the direction requested by it; and

4. by reason of GPC’s failure to direct Abigroup to place a 200mm
layer of rock over the geotextile in order to increase the * anchorage’
of the geotextile, the *ballooning’ of the geotextile off the Perimeter
Walls continued to occur after 30 June 2011.
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d) denies subparagraph (d) because the only known ‘tears or ‘detachments’ of the
geotextile occurred:

i. aspleaded in subparagraph (b) above; and

ii. in or around June 2011, when some further ‘tears were observed along
Bund Wall A and Bund Wall E.

€) otherwise saysthat:
i. asat completion of construction of the Bund and the Bund Walls:

1. there were no known ‘tears, ‘detachments or ‘ballooning’ of the
geotextile; and

2. Abigroup, on advice from SMEC, had developed a methodology
which arrested any ‘ballooning’, ‘tearing’ or ‘detachment’ of the
geotextile, as pleaded in paragraph 38 below.

ii. the ‘ballooning’, ‘tearing’ or ‘detachment’ of the geotextile pleaded above
was prior to the placement of any dredge spoil within the bunded area.

f) does not plead to and is not required to plead the particulars.
38. Asto paragraph 38 of the 3PSOC, Abigroup:

a) admits subparagraph (a), but saysthat the additional works performed by Abigroup
in order to arrest any ‘ballooning’, ‘tearing’ or ‘detachment’ of the geotextile is not
accurately described as “anchoring works’ and instead involved:

i. removing the core material that had been placed on along the bottom or ‘toe’
of the Perimeter Walls to temporarily ‘anchor’ the geotextile, by a process
of scraping that material off with along reach excavator;

ii. then placing core material only on the corners of the geotextile, with asmall
guantity of core material being also placed in the centre of the geotextile;

lii. by this process, allowing the bottom of the geotextile sheet to be ‘free’, and
therefore alow the flow of water from through the Perimeter Walls,
underneath the geotextile sheet, thereby relieving the hydrostatic pressure
being applied to the geotextile during the incoming and outgoing tides; and

iv. applying the above procedure to approximately 80% of the geotextile that
had been installed on the Perimeter Walls.

(the M ethodology to Reduce Hydr ostatic Pressur e on the Geotextile)
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Particulars

A. Email from Stephanie Warbrook to James Heenan, dated 26 July
2011 [GPC.001.004.9933].

B. Email from James Heenan to Stephanie Warbrook, dated 27 July
2011 [GPC.001.004.9933].

b) says that, prior to implementation of the Methodology to Reduce Hydrostatic
Pressure on the Geotextile, Abigroup proposed to GPC other alternatives, including
that:

i. additional fill material be placed over al of the geotextile such asto * anchor’
the geotextile to the Perimeter Walls;

li. the geotextile be removed from the Perimeter Walls and that the installation
of the geotextile be performed by GPC or other contractors at or around the
same time as placement of the dredge spoil within the Bund; or

iii. asacrificial product be installed over the geotextile.
Particulars

A. Letter from Abigroup to GPC, dated 4 August 2011
[GPC.001.004.9929].

c) says that, prior to implementation of the Methodology to Reduce Hydrostatic
Pressure on the Geotextile, Abigroup (on advice from SMEC) advised GPC that
this Methodology:

i. was ashort-term solution only, to relieve water pressure on the geotextile;

ii. once implemented, on the incoming tide, the geotextile would not act as a
“full filter membrane against theinternal surface of the Bund” and that there
was therefore a “risk of migration through the bund...which could
potentially be an environmental issue’;

lii. on the outgoing tide, “the fines from any dredge material within the
reclamation areawill be directed towards the bund however on the outgoing
tide the geotextile should theoretically have a reasonably effective bond to
the surface of the bund and should act as a filter layer. Monitoring of the
geotextile for performance and positioning as well as turbidity monitoring
must take place to ensure that this theory is effective in practice”; and
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iv. ontheincoming tide, “the geotextile will not be positioned against the bund
sufficiently to act as a filter membrane however the risk of fines migrating
from within the bund to outside the bund is lowered by the fact that the tide
is in fact incoming (ie flows are not moving towards the ocean). SVIEC
advisethat turbidity monitoring be carried out at appropriate locations near
the works once dredging commences to assess and address any
environmental impacts’.

Particulars

A. Email from James Heenan to Rob Ryan, dated 1 August 2011
[GPC.001.004.9933].

d) asto subparagraph (b):

i. deniesthe allegation because the true effect of the correspondence pleaded
was that the M ethodol ogy to Reduce Hydrostatic Pressure on the Geotextile
was functioning as intended, that intent being as it was described to GPC by
Abigroup in the way pleaded in subparagraphs (a) and (c) above; and

ii. saysfurther that in the premises of the matters pleaded in subparagraphs (a)
and (c) above, GPC was aware, upon completion of the Methodology to
Reduce Hydrostatic Pressure on the Geotextile and upon completion of the
WUC, that:

1. the geotextile was not anchored at the foot of the Perimeter Walls;

2. the geotextile was not positioned against the Perimeter Walls
sufficiently to act as a filter membrane until such time as it was
covered by dredge spail;

3. GPC would need to carry out turbidity monitoring once the dredging
commenced; and

4. therewasarisk of ‘migration of fines' through the Perimeter Walls
which could potentially be an environmental issue.

€) admits subparagraph (c) but says that the pleaded certification was only given in
respect of Separable Portion 1A.

Particulars

A. A. Separable Portion 1A consisted of construction of Bund Walls
B, C and E to RL 5.2m including geotextile but excluding armour,
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and construction of Bund Wall A to RL 5.2m including geotextile
and armour at streamlined thickness of =< 1m.

B. Letter from Abigroup to GPC, dated 28 April 2011
[GPC.500.164.5743]

39. Abigroup admits paragraph 39.

“F. Conduct in breach of the Abigroup Contract and amounting to a negligent act or

omission”

“l1. Mud Wave / Paleochannel Breaches — Mud Wave Precautions — Failure to conduct

layering”

40. Asto paragraph 40 of the 3PSOC, Abigroup:

a) asto subparagraph (a):

does not admit the all egations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

says that the construction of the Perimeter Walls by Abigroup was in
accordance with the design methodol ogy required by the Principal’ s Project
Requirements (including the FLPE Project EIS), pleaded at paragraphs
12.b) and 32 above, and in accordance with the designs approved by the
Operational Works Permit (pleaded below), and says that this methodology
was, infact, ‘incremental’ resulting in agradual displacement of the soft sea
bed;

Particulars

A. Section 3.1, Appendix 2: SMEC Tender Design Report for Design
& Construction of Bund & Associated haul Road & Quarry,
Detailed Description of the Design, Engineering, Procurement and
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Construction Methodology, Schedule 4, Abigroup Contract
[GPC.999.001.0069].

B. Further particulars will be provided upon the provision of expert

evidence.

saysthat viathe Operational Works Permit:

1. DERM approved the designs listed in Section 6 for the design and

construction of the Bund and Bund Walls (those designs being the
SMEC drawings DM-3001 REV 1, DM-3002 REV 01, DM-3005
REV 01, DM-30006 REV 01, DM-3007 REV 01, DM-3008 REV-
01 and DM-3009 REV 01); and

. included, as Attachment 3, “Approved Plans’, which relevantly

noted that the material for the Bund Walls would “ displace soft clay
beneath seabed” and aso that “design assumes construction
methodology is that core material....will be placed first to displace
soft clay foundation materials. Thisis to apply to the full extent of
the bund”.

b) asto subparagraph (b):

does not admit the allegation because despite reasonable enquiries within
the time limited for the filing of this Defence, Abigroup remains uncertain
asto the truth or falsity of the allegation; and

. saysthat the alleged “layering” method utilising a barge:

1. was not required by the Principal’s Project Requirements and, if

implemented, would have been not in accordance with and/or
contrary to the Principals Project Requirements;

. was not required by the FLPE Project EIS and, if implemented,

would have been contrary to the FLPE Project EIS;

. was not required by the DDP EIS and, if implemented, would have

been contrary to the DDP EIS; and

. was not a design methodology for construction approved by the

Operational Works Permit.

41. Asto paragraph 41 of the 3PSOC, Abigroup:
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a) admitsthat the allegations generally reflect the effect of the Class Action Plaintiffs
alegations against GPC; and

b) does not plead to and is not required to plead the particulars.
42. Asto paragraph 42 of the 3PSOC, Abigroup:
a) asto subparagraph (a):

i. saysthat the allegation isinsufficiently particularised and liable to be struck
out because GPC hasfailed to plead or particularise:

1. theextenttowhichitisalleged that Abigroup “contributed to GPC's
breach of its Bund Works Duty”;

2. the specific “ obligations pursuant to the Abigroup Contract pleaded
in Part C” relied upon by GPC; and

3. theloss or damage that GPC alleges that Abigroup’s “conduct” has
caused in respect of the matters pleaded under this heading in the
3PSOC.

ii. astotheallegationin paragraph (a)(i), and subject to the provision of proper
particulars, denies the allegation in subparagraph (a)(i) because in the
premises of the matters pleaded in paragraph 40 above:

1. Abigroup was required, pursuant to the Abigroup Contract, to have
the works pleaded to at paragraph 40 of the 3PSOC designed and
constructed in the way required by the Principal’s Project
Requirements, including the FLPE Project EIS and DDP EIS;

Particulars

A. Abigroup Contract, definition of “Principal’s
Project Requirements’.

B. Abigroup Contract, definition of “WUC”, which
(because of the definition of Principal’s Project
Requirements), included the Principal’s Project
Requirements.

C. Abigroup Contract, clauses 2.1 and 2.2(c).

D. The Abigroup EMPs were required to “comply with
and address the requirements of” the FL PE Project
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ElS —section 2.1 of the “Bund Construction
Specification”, being Section 3 of the Abigroup
Contract.

E. Section 1.7.9 of the “Bund Construction
Soecification” stated that “the Contractor’ s method
of construction must displace/remove the soft clay
in accordance with any conditionsin the EIS’.

2. the Principa’s Project Requirements, including the FLPE Project
ElSand DDP EIS, required the performance of the works by way of
a methodology that included the “Dumping Method” and not the
“layering” method utilising a barge;

Particulars
A. Paragraphs 12.b) and 32 above.

3. Abigroup was required, pursuant to the terms of the Abigroup
Contract, to conduct the works the subject of paragraph 40 of the
3PSOC in the way required by the Principal’ s Project Requirements,
including the FLPE Project EIS and DDP EIS, being relevantly, the
“Dumping Method”;

4. the Operational Works Permit approved amethod of construction of
the Bund and the Bund Walls that included displacement of the soft
clay materias; and

5. in point of law, Abigroup is not in breach of “its obligations
pursuant to the Abigroup Contract pleaded in Part C” of the 3PSOC
by reason of it having complied with the Principal’s Project
Requirements, including the FLPE Project EIS and DDP EIS and,
specifically, clauses 2.1 and 2.2(c) of the Abigroup Contract, by
reason of it having performed the relevant works by way of the
“Dumping Method".

lii.  further or in the alternative, says that:

1. GPC required Abigroup (via the Principal’s Project Requirements,
including the FLPE Project EIS and DDP EIS) to perform the works
in the manner of the “Dumping Method”; and

2. inthe premises, says that even if the allegation is made out against
Abigroup, the allegation isaclaim in respect of GPC’ sright to have
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the WUC carried out, within the meaning of clause 15.1(f) of the
Abigroup Contract, and that GPC is obliged to indemnify Abigroup
in respect of such claims pursuant to clause 15.2 of the Abigroup
Contract.

iv. in the further aternative, GPC caused or contributed to its own alleged

breach of the“Bund Works Duty” by requiring Abigroup (viathe Principa’s
Project Requirements, including the FLPE Project EIS and DDP EIS) to
perform the works in the manner of the “Dumping Method” such that GPC
should be found to have contributed to and caused any and all loss and
damage that it may be found liable for; and

v. denies subparagraph (a)(ii):

1. for thereasons pleaded in (ii) to (iv) above; and

2. further or aternatively, because if GPC owed the obligation pleaded
at paragraph 94(a) of the 3FASOC to the Class Action Plaintiffs,
then (in the premises of the matters pleaded in subparagraph (iii)
above) GPC ought to have, acting reasonably, discharged that duty
by:

A. obtaining an amendment to the FLPE Project EIS and/or
DDP EIS such asto permit performance of the WUC viathe
“layering” method utilising a barge; and

B. directing Abigroup, as a variation to the WUC, to comply
with the amended FLPE EIS and/or DDP EIS, such as to
adopt the “layering” method utilising a barge, rather than the
“Dumping method”,

which GPC did not.

b) Asto subparagraph (b)(i):

repeats and relies upon the matters pleaded in paragraph 12.b) above in
respect of the alleged “ Professional Care Obligation”;

. deniesthat Abigroup breached the “Professional Care Obligation” because

in the premises of the matters pleaded in paragraph 12.b) above, the
“Professional Care Obligation” required Abigroup to perform the WUC in
accordance with the Principal’s Project Requirements, including the FLPE
Project EISand DDP EIS, which Abigroup did in respect of the construction
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methodology for the Bund, the Bund Walls and the Perimeter Walls, as
pleaded at subparagraph (a) above; and

further or in the alternative, denies the all egations because:

1.

it was not inconsistent with “Australian industry practice” for
Abigroup to have retained SMEC in relation to the design of the
Bund, the Bund Walls and the Perimeter Walls in circumstances
where SMEC was (at the relevant time) a reputable professional
services company with skill, expertise and experience in major
infrastructure projects including the design of reclamation bunds;

it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and DDP
ElS, which Abigroup did in respect of the construction methodology
for the Bund, the Bund Walls and the Perimeter Walls;

it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and DDP
ElS, which Abigroup was required to do so pursuant to the Abigroup
Contract, and which Abigroup did in respect of the construction
methodology for the Bund, the Bund Walls and the Perimeter Walls;

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with designs that had been approved
by the Operational Works Permit and had been certified by an
RPEQ; and

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

c) asto subparagraph (b)(ii):

repeats and relies upon paragraph 12.h) regarding the aleged “Proper
Purpose Obligation”;

ii. deniesthat Abigroup breached the aleged “Proper Purpose Obligation” in

the manner alleged because:
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1. thedesign, materialsand workmanship related to the Bund, the Bund
Walls and the Perimeter Walls were proper and adequate for their
respective functions and purposes and the WUC was constructed in
a proper and correct manner, under adequate and competent
supervision;

2. it was not inconsistent with “Australian industry practice” for
Abigroup to have retained SMEC in relation to the design of the
Bund, the Bund Walls and the Perimeter Walls in circumstances
where SMEC was (at the relevant time) a reputable professional
services company with skill, expertise and experience in major
infrastructure projects including the design of reclamation bunds;

3. it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and DDP
EIS, which Abigroup did in respect of the construction methodol ogy
for the Bund the Bund Walls and the Perimeter Walls;

4. it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and DDP
ElS, which Abigroup did in respect of the construction methodol ogy
for the Bund the Bund Walls and the Perimeter Walls;

5. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with designs that had been approved
by the Operational Works Permit and had been certified by an
RPEQ;

6. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

d) as to subparagraph (b)(iii), denies that it breached the aleged “Workmanship
Obligation” because:

i. Abigroup did use “suitable new materials’ and “proper and tradesmanlike
workmanship” during the design and construction of the Bund, the Bund
Walls and the Perimeter Walls;
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. it was not inconsistent with “ Australian industry practice” for Abigroup to

have retained SMEC in relation to the design of the Bund, the Bund Walls
and the Perimeter Walls in circumstances where SMEC was (at the relevant
time) a reputable professional services company with skill, expertise and
experience in maor infrastructure projects including the design of
reclamation bunds;

it was not inconsistent with “Australian industry practice” for Abigroup to
perform the WUC in accordance with the Principal’ s Project Requirements,
including the FLPE Project EIS and DDP EIS, which Abigroup did in
respect of the construction methodology for the Bund, the Bund Walls and
the Perimeter Walls,

it was not inconsistent with “Australian industry practice” for Abigroup to
rely upon and adopt the contents of the Principal’s Project Requirements,
including the FLPE Project EIS and DDP EIS, which Abigroup did in
respect of the construction methodology for the Bund, the Bund Walls and
the Perimeter Walls;

it was not inconsistent with “Australian industry practice” for Abigroup to
have constructed the Bund, the Bund Walls and the Perimeter Walls in
accordance with designs that had been approved by the Operational Works
Permit and had been certified by an RPEQ;

it was not inconsistent with “Australian industry practice” for Abigroup to
have constructed the Bund, the Bund Walls and the Perimeter Walls in
accordance with the relevant regulatory approvals which had been granted
and pursuant to which Abigroup was obliged to comply with.

€) asto subparagraph (b)(iv):

repeats and relies upon paragraph 14 above regarding the alleged
“Environmental Protection Obligation”;

. deniesthat it breached the aleged “Environmental Protection Obligation”

on the basis that it “did not conduct the Abigroup Project Works in a way
that was consistent with appropriate industry practice” as aleged in
subparagraph (iv)(A) of the 3PSOC because:

1. it was not inconsistent with “Australian industry practice” for
Abigroup to have retained SMEC in relation to the design of the
Bund, the Bund Walls and the Perimeter Walls in circumstances
where SMEC was (at the relevant time) a reputable professional
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services company with skill, expertise and experience in major
infrastructure projects including the design of reclamation bunds;

2. it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and DDP
ElS, which Abigroup did in respect of the construction methodol ogy
for the Bund, the Bund Walls and the Perimeter Walls;

3. it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principal’s
Project Requirements, including the FLPE Project EIS and DDP
ElS, which Abigroup did in respect of the construction methodol ogy
for the Bund, the Bund Walls and the Perimeter Walls;

4. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with designs that had been approved
by the Operational Works Permit and had been certified by an
RPEQ; and

5. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

denies the alegation in subparagraph (iv)(B) of the 3PSOC because of the
reasons pleaded in (ii) directly above.

f) asto subparagraph (b)(v):

repeats and relies upon paragraph 13 above regarding the alleged
“Regulatory Compliance Obligation”;

. says that GPC has failed to plead or particularise how Abigroup did not

“conduct the Abigroup Project Works in a way that was consistent with the
Conditions set by the Coordinator General” or “those alleged in Section
[D.4] and [D.6] of the 3FASOC’;

is unsure what “Conditions set by the Coordinator General” that GPC is
referring to because GPC has not defined those “Conditions’ within the
3PSOC;
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in the premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the adlegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

subject to the above, denies that Abigroup did not perform the Abigroup
Project Worksin away that was “ consistent” with the Conditions set by the
Coordinator General, or those alleged in Section D.4 and D.6 of the 3PSOC,
because those allegations are untrue for the reasons pleaded above.

g) asto subparagraph (b)(vi):

Vi.

repeats and relies upon paragraph 12.m) above regarding the alleged
“Nuisance Prevention Obligation”;

. saysthat GPC has failed to plead or particularise how an alleged failure to

conduct the Abigroup Project Works “in a way that was consistent with
appropriate Australian Industry Practice” resulted in a failure to “prevent
nuisance and unreasonable disturbance”’;

says that GPC has also failed to plead or particularise how the “Dumping
Method” is alleged to have caused “nuisance” or “unreasonable
disturbance” within the meaning of the “Nuisance Prevention Obligation”;

says that GPC has not pleaded that carrying out in the WUC in away that
was consistent with “appropriate Australian Industry Practice” within the
context of this paragraph would have resulted in there being no nuisance or
unreasonabl e disturbance;

says further to the preceding subparagraph that GPC has not pleaded the
difference in nuisance or unreasonable disturbance between the WUC
carried out by Abigroup and had the WUC been carried out in a way
consistent with “appropriate Australian Industry Practice” within the
context of this paragraph;

says further that GPC has not pleaded causation between the allegation that
the WUC was not carried out in a way that consistent with “appropriate
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Australian Industry Practice” within the context of this paragraph and the
loss and damage alleged to have been suffered (or will be suffered) by GPC
by reason of the allegations the subject of this paragraph;

vii. inthe premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so asto enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

viii. Otherwise:

1. denies that performance of the Abigroup Contract in accordance
with the Principa’s Project Requirements, including the FLPE
Project EIS and DDP EIS was or could constitute a breach of the
“Nuisance Prevention Obligation”; and

2. denies the allegation that Abigroup “did not conduct the Abigroup
Project Works in a way that was consistent with appropriate
industry practice” as alleged because:

A. it was not inconsistent with “Australian industry practice”
for Abigroup to have retained SMEC in relation to the design
of the Bund, the Bund Walls and the Perimeter Walls in
circumstances where SMEC was (at the relevant time) a
reputable professional services company with skill, expertise
and experience in major infrastructure projects including the
design of reclamation bunds;

B. it was not inconsistent with “Australian industry practice”
for Abigroup to perform the WUC in accordance with the
Principal’s Project Requirements, including the FLPE
Project EIS and DDP EIS, which Abigroup did in respect of
the construction methodology for the Bund, the Bund Walls
and the Perimeter Walls;

C. it was not inconsistent with “Australian industry practice’
for Abigroup to rely upon and adopt the contents of the
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Principal’s Project Requirements, including the FLPE
Project EIS and DDP EIS, which Abigroup did in respect of
the construction methodology for the Bund, the Bund Walls
and the Perimeter Walls;

D. it was not inconsistent with “Australian industry practice”
for Abigroup to have constructed the Bund, the Bund Walls
and the Perimeter Walls in accordance with designs that had
been approved by the Operational Works Permit and had
been certified by an RPEQ); and

E. it was not inconsistent with *Australian industry practice”
for Abigroup to have constructed the Bund, the Bund Walls
and the Perimeter Walls in accordance with the relevant
regulatory approvals which had been granted and pursuant to
which Abigroup was obliged to comply with.

h) denies subparagraph (b)(vii) for the reasons pleaded in subparagraphs (a) to (g)
above;

i) denies subparagraph (c) because:

i. of the reasons pleaded in paragraph 26 above with respect to the aleged
Abigroup Duty of Care; and

ii. further or alternatively, the reasons pleaded in subparagraphs (a) to (Q)
above.

43. Asto paragraph 43 of the 3PSOC, Abigroup:
a) asto subparagraph (a):
i. deniesthe allegation for the reasons pleaded in paragraph 42 above; and

Ii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below.

b) asto subparagraph (b):

i. repeats and relies upon paragraph 12.m) above regarding the proper
construction of Clause 12 Indemnity; and

ii. deniesthe allegation:

1. for the reasons pleaded in paragraph 42 above; and
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2. becausefurther or in the alternative, the alleged breach of the Clause
12 Indemnity arises from Abigroup’s performance of the WUC, as
required by the Contract, which is not “nuisance and unreasonable
noise and disturbance’” within the meaning of the Clause 12
Indemnity;

lii. otherwise repeats and relies upon the matters pleaded in paragraph
paragraphs 105 to 111 below.

“H. Mud Wave/ Paleochannel Breaches—Mud Wave Precautions— Failureto use PVDsto
minimise volume and spread of mud wave’

44. Asto paragraph 44 of the 3PSOC, Abigroup:

a) denies that it designed “the Bund”’ because SMEC was the author of all designs
associated with the Bund and the Bund Walls; and

b) otherwise admits the allegation, but says that:

i. the installation of PVDs “at planned intervals along the constructed
pathway of the Perimeter Walls’:

1. wasnot required by the Principal’ s Project Requirements, the FL PE
Project EIS or the DDP EIS; and

2. was not a design methodology for construction approved by the
Operational Works Permit;

ii. the creation of “mud waves’ during the construction of the Bund Walls was
a consequence of construction specifically contemplated by the Abigroup
EMP — Construction (Rev 3), the FLPE Project EIS and the DDP EIS.

45. Asto paragraph 45 of the 3PSOC, Abigroup:

a) admitsthat the allegations generally reflect the effect of the Class Action Plaintiffs
alegations against GPC; and

b) doesnot plead to and is not required to plead to the particulars.
46. Asto paragraph 46 of the 3PSOC, Abigroup:

a) admitsthat the allegations generally reflect the effect of the Class Action Plaintiffs
allegations against GPC; and

b) doesnot plead to and is not required to plead the particulars.
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47. Asto paragraph 47 of the 3PSOC, Abigroup:

a) asto subparagraph (a):

i. saysthat the allegation isinsufficiently particularised and liable to be struck
out because GPC has failed to plead or particularise:

1. theextenttowhichitisallegedthat Abigroup “contributedto GPC's
breach of its Bund Works Duty”;

2. the specific “ obligations pursuant to the Abigroup Contract pleaded
in Part C” relied upon by GPC;

3. theloss or damage that GPC alleges that Abigroup’s “conduct” has
caused in respect of the matters pleaded under this heading in the
3PSOC;

ii. asto subparagraph (a)(i) specifically, says that the allegation that Abigroup
“should not have conducted the works in the way alleged in paragraph 44"
isillogical and liable to be struck out because paragraph 44 of the 3PSOC
alleges, in effect, that Abigroup ought to have installed PVDs at “planned
intervals along the constructed pathway of the Perimeter Walls’, but failed
to do so;

lii. in the aternative, denies that Abigroup “should” have installed PVDs at
“planned intervals along the constructed pathway of the Perimeter Walls’
because:

1. Abigroup was required, pursuant to the Abigroup Contract, to have
the works designed and constructed in the way required by the
Principal’s Project Requirements, including the FLPE Project EIS
and the DDP EIS;

Particulars

A. Abigroup Contract, definition of “Principal’s
Project Requirements’.

B. Abigroup Contract, definition of “WUC”, which
(because of the definition of Principal’s Project
Requirements), included the Principa’ s Project
Requirements.
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C. Abigroup Contract, clauses 2.1 and 2.2(c) of the
General Conditions.

D. The Abigroup EMPs were required to “comply with
and address the requirements of” the FL PE Project
ElS —section 2.1 of the “Bund Construction
Soecification”, being Section 3 of the Abigroup
Contract.

2. the Principa’s Project Requirements, including the FLPE Project
ElS and the DDP EIS, did not require the installation of PVDs at
“planned intervals along the constructed pathway of the Perimeter
walls’;

3. the Operational Works Permit approved the method of construction
of the Bund, the Bund Walls and the Perimeter Walls that included
displacement of the soft clay materials (which would result in the
creation of “mud waves’), and which method of construction did not
include the installation of PVDs at “planned intervals along the
constructed pathway of the Perimeter Walls’;

4. the PVDs were not the subject of any relevant environmental or
works approval such asto permit their inclusion or use in the WUC
or as a part of the WUC methodology;

5. SMEC’sdesignsdid not requiretheinstallation of PVDsat “planned
intervals along the constructed pathway of the Perimeter Walls’;

6. the conditions of the Operational Works Permit and the
Commonwealth DDA did not require the installation of PVDs at
“planned intervals along the constructed pathway of the Perimeter
Walls’; and

7. Appendix A of the Abigroup EMP — Construction (Revision 3)
(approved by GPC) specifically contemplated that “mud waves’
would be created during the construction of the Bund and the Bund
Walls and proposed mechanisms regarding how “mud waves’ may
be limited.

Particulars
A. Paragraph 21.f) above.

iv. asto subparagraph (a)(ii) specifically, denies the allegation:
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1. for thereasons pleaded in (iii) above;
2. further or in the alternative, because:

A. therelevant ‘duty’ alleged against GPC by the Class Action
Plaintiffs (pleaded at paragraph 94(a) of the 3FASOC) was a
duty to ensure that PVDs at “planned intervals along the
constructed pathway of the Perimeter Walls” were installed
and that GPC should have discharged that duty by, inter alia,
“not approving designs or permitting construction that did
not adopt the precaution”;

B. there was no “conduct” of Abigroup pleaded or aleged to
have caused GPC'’ s breach of this alleged duty;

3. in the further aternative, if GPC owed the ‘duty’ pleaded at
paragraph 94(a) of the 3FASOC to the Class Action Plaintiffs, then
GPC ought to have, acting reasonably, discharged that duty by:

A. obtaining an amendment to the relevant regulatory approvals
such as to require or include the installation of PVDs at
“planned intervals along the constructed pathway of the
Perimeter Walls’; and

B. directing Abigroup, as a variation to the WUC, to comply
with the amended regulatory approvals, such asto requirethe
instalation of PVDs at “planned intervals along the
constructed pathway of the Perimeter Walls’,

which GPC did not.
b) asto subparagraph (b)(i):

i. repeats and relies upon the matters pleaded in paragraph 12.b) above
regarding the alleged “ Professional Care Obligation”; and

ii. deniesthat it breached the “Professional Care Obligation” because:

1. the “Professional Care Obligation” required Abigroup to perform
the WUC in accordance with the Principal’s Project Requirements,
including the FLPE Project EIS and the DDP EIS;

2. the Principal’s Project Requirements, the FLPE Project EIS and the
DDP EIS did not require the installation of PVDs at “planned
intervals along the constructed pathway of the Perimeter Walls'.
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further or in the aternative, denies the allegations because:

1.

it was not inconsistent with “Australian industry practice” for
Abigroup to have retained SMEC in relation to the design of the
Bund, the Bund Walls and the Perimeter Walls in circumstances
where SMEC was (at the relevant time) a reputable professional
services company with skill, expertise and experience in major
infrastructure projects including the design of reclamation bunds;

it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require the installation of PVDs at “planned
intervals along the constructed pathway of the Perimeter Walls’;

it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FL PE Project EIS and the DDP
EIS, which did not require the installation of PVDs at “planned
intervals along the constructed pathway of the Perimeter Walls’;

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with designs that had been approved
by the Operational Works Permit and had been certified by an
RPEQ, which did not require the installation of PVDs at “planned
intervals along the constructed pathway of the Perimeter Walls’;
and

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

C) asto subparagraph (b)(ii):

repeats and relies upon paragraph 12.c) regarding the alleged “Design Fit
for Purpose” obligation;

. says that the installation of PVDs a “planned intervals along the

constructed pathway of the Perimeter Walls’ isunrelated to the “ Design Fit
for Purpose”’ obligation because the installation of PV Ds do not concern the
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ultimate design of the Bund, the Bund Walls or the Perimeter Walls, but
instead relate to the methodology of construction;

lii. in the premises of (ii), denies that Abigroup breached the “Design Fit for
Purpose” obligation;

iv. further or in the alternative, denies the allegation because:

1.

it was not inconsistent with “Australian industry practice” for
Abigroup to have retained SMEC in relation to the design of the
Bund, the Bund Walls and the Perimeter Walls in circumstances
where SMEC was (at the relevant time) a reputable professional
services company with skill, expertise and experience in major
infrastructure projects including the design of reclamation bunds;

it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
EIS, which did not require the installation of PVDs at “planned
intervals along the constructed pathway of the Perimeter Walls’;

it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require the installation of PVDs at “planned
intervals along the constructed pathway of the Perimeter Walls’;

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with designs that had been approved
by the Operational Works Permit and had been certified by an
RPEQ, which did not require the installation of PVDs at “planned
intervals along the constructed pathway of the Perimeter Walls’;

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with; and

GPC has not pleaded or particularised what “the purposes stated in
the contract” in respect of the design and construction of the Bund
were, but, in any case, the “ purposes stated in the contract” did not
include construction of the Bund, the Bund Walls and the Perimeter
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Wallsin such away as to eliminate the creation of “mud waves’ by
the installation of PVDs.

Particulars

A. The purposes are pleaded in paragraph 12.d)iii above.

d) asto subparagraph (b)(iii):

repeats and relies upon paragraph 12.d) regarding the alleged “ General Fit
for Purpose Obligation”;

ii. says that the installation of PVDs a “planned intervals along the

constructed pathway of the Perimeter Walls® is unrelated to the “General
Fit for Purpose Obligation” because theinstall ation of PV Dsdo not concern
the fitness for purpose of the Bund at completion of the Works, but instead
relate to the methodology of construction;

says that the lack of installation of PVDs at “planned intervals along the
constructed pathway of the Perimeter Walls” does not constitute a breach of
the “General Fit for Purpose Obligation”;

in the premises of (ii) and (iii), denies that Abigroup breached the “ General
Fit for Purpose” obligation;

further or in the alternative, denies the allegation because:

1. it was not inconsistent with “Australian industry practice” for
Abigroup to have retained SMEC in relation to the design of the
Bund, the Bund Walls and the Perimeter Walls in circumstances
where SMEC was (at the relevant time) a reputable professional
services company with skill, expertise and experience in major
infrastructure projects including the design of reclamation bunds;

2. it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require the installation of PVDs at “planned
intervals along the constructed pathway of the Perimeter Walls’;

3. it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and the DDP
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EIS, which did not require the installation of PVDs at “planned
intervals along the constructed pathway of the Perimeter Walls’;

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with designs that had been approved
by the Operational Works Permit and had been certified by an
RPEQ, which did not require the installation of PVDs at “planned
intervals along the constructed pathway of the Perimeter Walls’;

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with; and

GPC has not pleaded or particularised what the “intended purpose”
of the Bund was to be upon completion of construction, but, in any
case, the “intended purpose” did not include construction of the
Bund, the Bund Walls and the Perimeter Walls in such away as to
eliminate the creation of “mud waves’ by the installation of PVDs.

Particulars

A. The purposes are pleaded in paragraph 12.d)iii above.

€) asto subparagraph (b)(iv):

i. repeatsand reliesupon paragraph 12.h) aboveregarding the alleged “ Proper
Purpose Obligation”;

ii. deniesthat it breached the alleged “ Proper Purpose Obligation” because:

1.

the design, materials and workmanship related to the Bund, the Bund
Walls and the Perimeter Walls were proper and adequate for their
respective functions and purposes and the WUC was constructed in
a proper and correct manner, under adequate and competent
supervision;

it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require the installation of PVDs at “planned
intervals along the constructed pathway of the Perimeter Walls’;
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3. it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require the installation of PVDs at “planned
intervals along the constructed pathway of the Perimeter Walls’;

4. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with designs that had been approved
by the Operational Works Permit and had been certified by an
RPEQ, which did not require the installation of PVDs at “planned
intervals along the constructed pathway of the Perimeter Walls’;
and

5. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

f) as to subparagraph (b)(v), denies that it breached the aleged “Workmanship
Obligation” because:

Abigroup did use “suitable new materials’ and “proper and tradesmanlike
workmanship” during the design and construction of the Bund, the Bund
Walls and the Perimeter Walls and the lack of installation of PVDs at
“planned intervals along the constructed pathway of the Perimeter Walls’
does not constitute a breach of the alleged “Workmanship Obligation”;

. it was not inconsistent with “ Australian industry practice” for Abigroup to

perform the WUC in accordance with the Principal’ s Project Requirements,
including the FL PE Project EIS and the DDP EIS, which did not require the
installation of PV Dsat “planned intervals along the constructed pathway of
the Perimeter Walls’;

it was not inconsistent with “Australian industry practice” for Abigroup to
rely upon the contents of the Principal’ s Project Requirements, including the
FLPE Project EIS and the DDP EIS, which did not require the installation
of PVDs at “planned intervals along the constructed pathway of the
Perimeter Walls’;

it was not inconsistent with “Australian industry practice” for Abigroup to
have constructed the Bund, the Bund Walls and the Perimeter Walls in
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accordance with designs that had been approved by the Operational Works
Permit and had been certified by an RPEQ, which did not require the
installation of PV Dsat “planned intervals along the constructed pathway of
the Perimeter Walls’; and

it was not inconsistent with “Australian industry practice” for Abigroup to
have constructed the Bund, the Bund Walls and the Perimeter Walls in
accordance with the relevant regulatory approvals which had been granted
and pursuant to which Abigroup was obliged to comply with.

g) asto subparagraph (b)(iv):

repeats and relies upon paragraph 14 above regarding the alleged
“Environmental Protection Obligation”;

. deniesthat it breached the aleged “Environmental Protection Obligation”

on the basis that it “did not conduct the Abigroup Project Works in a way
that was consistent with Australian industry practice” as alleged in
subparagraph (iv)(A) of the 3PSOC because:

1. it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require the installation of PVDs at “planned
intervals along the constructed pathway of the Perimeter Walls’;

2. it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and the DDP
EIS, which did not require the installation of PVDs at “planned
intervals along the constructed pathway of the Perimeter Walls’;

3. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with designs that had been approved
by the Operational Works Permit and had been certified by an
RPEQ, which did not require the installation of PVDs at “planned
intervals along the constructed pathway of the Perimeter Walls’;

4. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Bund Walls and the Perimeter Walls in accordance with the relevant
regulatory approvals which had been granted and pursuant to which
Abigroup was obliged to comply with; and
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5. “Australian industry practice” required Abigroup to construct the
Bund, the Bund Walls and the Perimeter Walls in accordance with
all relevant environmental approvals which had been given, none of
which permitted theinstallation of PVDsat “ planned intervalsalong
the constructed pathway of the Perimeter Walls'.

iii. deniestheallegationin (iv)(B) of the 3PSOC because of the reasons pleaded
in (ii) directly above.

h) asto subparagraph (b)(vii):

i. repeats and relies upon paragraph 13 above regarding the alleged
“Regulatory Compliance Obligation”;

ii. says that GPC has failed to plead or particularise how Abigroup did not
“conduct the Abigroup Project Works in a way that was consistent with the
Conditions set by the Coordinator General” or “those alleged in Section
[D.4] and [D.6] of the 3SFASOC’;

lii. is unsure what “Conditions set by the Coordinator General” that GPC is
referring to because GPC has not defined those “Conditions’ within the
3PSOC;

iv. inthe premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so asto enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

V. subject to the above, denies that Abigroup did not perform the Abigroup
Project Worksin away that was “ consistent” with the Conditions set by the
Coordinator General, or those alleged in Section D.4 and D.6 of the 3PSOC,
because those allegations are untrue.

i) asto subparagraph (b)(viii):

i. repeats and relies upon paragraph 12.m) above regarding the alleged
“Nuisance Prevention Obligation”;
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li. saysthat GPC has failed to plead or particularise how an alleged failure to
conduct the Abigroup Project Works “in a way that was consistent with
appropriate Australian Industry Practice” resulted in a failure to “prevent
nuisance and unreasonable disturbance”’;

iii. saysthat GPC hasalso failed to plead or particularise how the lack of PVDs
at “planned interval s along the constructed pathway of the Perimeter Walls’
isalleged to have caused “nuisance’ or “unreasonable disturbance’;

iv. saysthat GPC has not pleaded that carrying out in the WUC in away that
was consistent with “appropriate Australian Industry Practice” within the
context of this paragraph would have resulted in there being no nuisance or
unreasonabl e disturbance;

v. says further to the preceding subparagraph that GPC has not pleaded the
difference in nuisance or unreasonable disturbance between the WUC
carried out by Abigroup and had the WUC been carried out in a way
consistent with “appropriate Australian Industry Practice” within the
context of this paragraph;

vi. saysfurther that GPC has not pleaded causation between the allegation that
the WUC was not carried out in a way that consistent with “appropriate
Australian Industry Practice” within the context of this paragraph and the
loss and damage alleged to have been suffered (or will be suffered) by GPC
by reason of the allegations the subject of this paragraph;

vii. inthe premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

viii. otherwise deniesthe allegation that Abigroup “did not conduct the Abigroup
Project Works in a way that was consistent with appropriate industry
practice” as alleged because:

1. it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
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Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require the installation of PVDs at “planned
intervals along the constructed pathway of the Perimeter Walls’;

2. it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require the installation of PVDs at “planned
intervals along the constructed pathway of the Perimeter Walls’;

3. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with designs that had been approved
by the Operational Works Permit and had been certified by an
RPEQ, which did not require the installation of PVDs at “planned
intervals along the constructed pathway of the Perimeter Walls’;
and

4. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

J) asto subparagraph (b)(ix), Abigroup denies the allegation for the reasons pleaded
in subparagraphs (a) to (i) above;

k) denies subparagraph (c) because:

i. of the reasons pleaded in paragraph 26 above with respect to the alleged
Abigroup Duty of Care; and

Ii. further or dternatively, because of the reasons pleaded in subparagraphs (a)
to (j) above.

48. Asto paragraph 48 of the 3PSOC, Abigroup:
a) asto subparagraph (a):
i. deniesthe allegation for the reasons pleaded in paragraph 47 above; and

ii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below.

b) asto subparagraph (b):
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i. repeats and relies upon paragraph 12.m) above regarding the proper
construction of the Clause 12 Indemnity; and

Ii. deniesthe allegation:
1. for the reasons pleaded in paragraph 47 above; and

2. becausefurther or in the alternative, the alleged breach of the Clause
12 Indemnity arises from Abigroup’s performance of the WUC, as
required by the Contract, which is not “nuisance and unreasonable
noise and disturbance” within the meaning of the Clause 12
Indemnity;

lii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below.

“111. Mud Wave / Paleochannel Breaches — Mud Wave Precautions — Failure to use
ploughing method”

49. Asto paragraph 49 of the 3PSOC, Abigroup:

a) admitsthat the allegations generally reflect the effect of the Class Action Plaintiffs
allegations against GPC; and

b) does not plead to and is not required to plead to the particulars.
50. Asto paragraph 50 of the 3PSOC, Abigroup:

a) admitsthat the allegations generally reflect the effect of the Class Action Plaintiffs
allegations against GPC; and

b) doesnot plead to and is not required to plead to the particulars.
51. Asto paragraph 51 of the 3PSOC, Abigroup:
a) asto subparagraph (a):

i. deniesthat it ‘designed’ the Perimeter Walls because SMEC was the author
of all designs associated with the Bund; and

Ii. otherwise does not admit the allegation because despite reasonable enquiries
within the time limited for the filing of this Defence, Abigroup remains
uncertain asto the truth or falsity of the allegation, but says that:
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the methodology for construction identified in the Abigroup
Contract incorporated the principle of ploughing or pushing the
work front mud wave toward the reclamation side of the Bund;

Particulars
A. Abigroup Contract [GPC.999.001.0069], at [0787].

the methodology of “dumping” was in fact an incremental process
which resulted in the gradual displacement of the mud in the
paleochannels and elsewhere; and

in any event, the construction of the Perimeter Walls “using
ploughing and lay[ing] the outer edge of the toe of the Perimeter
Walls ahead of the inner edge, to plough or grade any mud wave
toward the inside of the Bund rather than the outside” was not
required by the Principal’s Project Requirements, the FLPE Project
EIS or the DDPEIS.

the creation of “mud waves’ toward the outside of the Bund Wall during the
construction of the Perimeter Walls was a consequence specifically
contemplated by the Abigroup EMP — Construction (Rev 3), FLPE Project
ElS and the DDP EIS.

b) asto subparagraph (b):

saysthat the allegation isinsufficiently particularised and liable to be struck
out because GPC hasfailed to plead or particularise:

1.

2.

3.

the extent towhichitisalleged that Abigroup “contributed to GPC's
breach of its Bund Works Duty”;

the specific “ obligations pursuant to the Abigroup Contract pleaded
in Part C” relied upon by GPC; and

the loss or damage that GPC alleges that Abigroup’s “conduct” has
caused in respect of the matters pleaded under this heading in the
3PSOC.

as to subparagraph (b)(i)(A) specifically, says that the allegation that
Abigroup “should not have conducted the works in the way alleged in
paragraph (a)” isillogical and liable to be struck out because subparagraph
51(a) of the 3PSOC alleges, in effect, that Abigroup should have constructed
the Perimeter Walls “using ploughing and lay[ing] the outer edge of the toe
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of the Perimeter Walls ahead of the inner edge, to plough or grade any mud
wave toward the inside of the Bund rather than the outside”;

in the alternative, denies that Abigroup “should” have constructed the
Perimeter Walls in the manner alleged because:

1. Abigroup was required, pursuant to the Abigroup Contract, to have
the works designed and constructed in the way required by the
Principal’s Project Requirements, including the FLPE Project EIS
and the DDP EIS;

Particulars

A. Abigroup Contract, definition of “Principal’s
Project Requirements’.

B. Abigroup Contract, definition of “WUC”, which
(because of the definition of Principal’s Project
Requirements), included the Principa’ s Project
Requirements.

C. Abigroup Contract, clauses 2.1 and 2.2(c) of the
General Conditions.

D. The Abigroup EMPs were required to “comply with
and address the requirements of” the FL PE Project
EIS — section 2.1 of the “Bund Construction
Soecification”, being Section 3 of the Abigroup
Contract.

2. the Principa’s Project Requirements, including the FLPE Project
EIS and the DDP EIS, did not require Abigroup to construct the
Perimeter Walls in the manner alleged;

3. the Operational Works Permit approved a method of construction of
the Perimeter Walls that included displacement of the soft clay
materials (which would result in the creation of “mud waves’), and
which method of construction did not require any “mud waves’ to
be pushed “toward the inside of the Bund rather than the outside”;

4. SMEC's designs did not require the construction of the Perimeter
Walls in the manner alleged,;
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5. the conditions of the Operational Works Permit and the
Commonwealth DDA did not require the construction of the
Perimeter Walls in the manner aleged, and in fact the Operational
Works Permit required construction of the Perimeter Walls in the
way pleaded at paragraph 12.b) above; and

6. Appendix A of the Abigroup EMP — Construction (Revision 3)
(approved by GPC) specifically contemplated that “mud waves’
would be created during the construction of the Bund, the Bund
Walls and the Perimeter Walls and proposed mechanisms regarding
how “mud waves’ may be limited.

Particulars
A.  Paragraph 21.f) above.
c) asto subparagraph (b)(i)(B) specifically, denies the alegation:
i. for the reasons pleaded in (b)(iii) above; and
ii. further or in the aternative, because:

1. the relevant ‘duty’ alleged against GPC by the Class Action
Plaintiffs (pleaded at paragraph 94(b) of the Third Amended
Statement of Claim) was a duty to ensure that the design and
construction of the Bund Wall was performed by way of the
“ploughing” method and that GPC should have discharged that duty
by, inter alia, “not approving designsor permitting construction that
did not adopt the precaution”; and

2. there was no “conduct” of Abigroup pleaded or alleged to have
caused GPC’ s breach of this alleged duty.

lii. in the further alternative, because if GPC owed the obligation pleaded at
paragraph 94(a) of the 3FASOC to the Class Action Plaintiffs, then GPC
ought to have, acting reasonably, discharged that duty by:

1. obtaining an amendment to the relevant regulatory approvals such
as to permit performance of the WUC by way of the “ploughing”
method; and

2. directing Abigroup, as a variation to the WUC, to comply with the
relevant amended regulatory approvals, such as to permit
performance of the WUC by way of the “ploughing” method,
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which GPC did not.

d) asto subparagraph (b)(ii)(A):

i. repeats and relies upon the matters pleaded in paragraph 12.b) above
regarding the alleged “ Professional Care Obligation”;

ii. deniesthat Abigroup breached the“ Professional Care Obligation” because:

1.

2.

the “Professional Care Obligation” required Abigroup to perform
the WUC in accordance with the Principal’s Project Requirements,
including the FLPE Project EIS and the DDP EIS; and

the Principal’s Project Requirements, the FLPE Project EIS and the
DDP EIS did not require construction of the Perimeter Wallsin the
manner alleged.

iii. further or in the alternative, denies the all egations because:

1.

it was not inconsistent with “Australian industry practice” for
Abigroup to have retained SMEC in relation to the design of the
Bund, the Bund Walls and the Perimeter Walls in circumstances
where SMEC was (at the relevant time) a reputable professional
services company with skill, expertise and experience in major
infrastructure projects including the design of reclamation bunds;

it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require construction of the Perimeter Wallsin the
manner alleged;

it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principal’s
Project Requirements, including the FLPE Project EIS and DDP
EIS, which did not require construction of the Walls and the
Perimeter Walls in the manner aleged;

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with designs that had been approved
by the Operational Works Permit and had been certified by an
RPEQ, which did not require construction of the Perimeter Wallsin
the manner alleged; and



5.

7

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

€) asto subparagraph (b)(ii)(B):

i. repeatsand reliesupon paragraph 12.h) aboveregarding the alleged “ Proper
Purpose Obligation”;

li. deniesthat it breached the alleged “Proper Purpose Obligation” as alleged
because:

1.

the design, materials and workmanship rel ated to the Bund, the Bund
Walls and the Perimeter Walls were proper and adequate for their
respective functions and purposes and the WUC was constructed in
a proper and correct manner, under adequate and competent
supervision;

it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require construction of the Perimeter Wallsin the
manner alleged;

it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and the DDP
EIS, which did not require construction of the Perimeter Wallsin the
manner alleged,;

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with designs that had been approved
by the Operational Works Permit and had been certified by an
RPEQ, which did not require construction of the Perimeter Wallsin
the manner alleged; and

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.
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f) as to subparagraph (b)(ii)(C), denies that it breached the alleged *“Workmanship
Obligation” because:

Abigroup did use “suitable new materials’ and “proper and tradesmanlike
workmanship” during the design and construction of the Bund, the Bund
Walls and the Perimeter Walls;

. it was not inconsistent with “ Australian industry practice” for Abigroup to

perform the WUC in accordance with the Principal’ s Project Requirements,
including the FLPE Project EIS and the DDP EIS, which did not require
construction of the Perimeter Walls in the manner alleged,;

it was not inconsistent with “Australian industry practice” for Abigroup to
rely upon and adopt the contents of the Principal’s Project Requirements,
including the FLPE Project EIS and the DDP EIS, which did not require
construction of the Perimeter Walls in the manner alleged,

it was not inconsistent with “Australian industry practice” for Abigroup to
have constructed the Bund, the Bund Walls and the Perimeter Walls in
accordance with designs that had been approved by the Operational Works
Permit and had been certified by an RPEQ, which did not require
construction of the Perimeter Walls in the manner aleged; and

it was not inconsistent with “Australian industry practice” for Abigroup to
have constructed the Bund, the Bund Walls and the Perimeter Walls in
accordance with the relevant regulatory approvals which had been granted
and pursuant to which Abigroup was obliged to comply with.

g) asto subparagraph (b)(ii)(D):

repeats and relies upon paragraph 14 above regarding the aleged
“Environmental Protection Obligation”;

. deniesthat it breached the aleged “Environmental Protection Obligation”

on the basis that it “did not conduct the Abigroup Project Works in a way
that was consistent with appropriate Australian industry practice” as
alleged because:

1. it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require construction of the Perimeter Wallsin the
manner alleged;
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it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require construction of the Perimeter Wallsin the
manner alleged;

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with designs that had been approved
by the Operational Works Permit and had been certified by an
RPEQ, which did not require construction of the Perimeter Wallsin
the manner alleged; and

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

denies the alegation in (b)(ii)(D)(I1) for the reasons pleaded in this
subparagraph (g).

h) asto subparagraph (b)(ii)(E):

repeats and relies upon paragraph 13 above regarding the aleged
“Regulatory Compliance Obligation”;

. says that GPC has failed to plead or particularise how Abigroup did not
“conduct the Abigroup Project Works in a way that was consistent with the
Conditions set by the Coordinator General” or “those alleged in Section
[D.4] and [D.6] of the 3FASOC’;

is unsure what “Conditions set by the Coordinator General” that GPC is
referring to because GPC has not defined those “Conditions’ within the
3PSOC;

iv. inthe premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations

because the allegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and
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2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

subject to the above, denies that Abigroup did not perform the Abigroup
Project Worksin away that was “ consistent” with the Conditions set by the
Coordinator General, or those alleged in Section D.4 and D.6 of the 3PSOC,
because those allegations are untrue for the reasons pleaded above.

i) asto subparagraph (b)(ii)(F):

Vi.

Vil.

repeats and relies upon paragraph 12.m) above regarding the alleged
“Nuisance Prevention Obligation”;

. saysthat GPC has failed to plead or particularise how an alleged failure to

conduct the Abigroup Project Works “in a way that was consistent with
appropriate Australian Industry Practice” resulted in a failure to “prevent
nuisance and unreasonable disturbance”;

saysthat GPC has also failed to plead or particularise how the alleged failure
to construct the Perimeter Wallsin the manner alleged is said to have caused
“nuisance”’ or “unreasonable disturbance’;

says that GPC has not pleaded that carrying out in the WUC in away that
was consistent with “appropriate Australian Industry Practice” within the
context of this paragraph would have resulted in there being no nuisance or
unreasonabl e disturbance;

says further to the preceding subparagraph that GPC has not pleaded the
difference in nuisance or unreasonable disturbance between the WUC
carried out by Abigroup and had the WUC been carried out in a way
consistent with “appropriate Australian Industry Practice” within the
context of this paragraph;

says further that GPC has not pleaded causation between the allegation that
the WUC was not carried out in a way that consistent with “appropriate
Australian Industry Practice” within the context of this paragraph and the
loss and damage alleged to have been suffered (or will be suffered) by GPC
by reason of the allegations the subject of this paragraph;

in the premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the adlegations themselves are uncertain and not
particularised so asto enable Abigroup to respond to them such that
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despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

viii. otherwise deniesthe allegation that Abigroup “did not conduct the Abigroup
Project Works in a way that was consistent with appropriate industry
practice” as alleged because:

1. it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require construction of the Perimeter Wallsin the
manner alleged;

2. it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FL PE Project EIS and the DDP
ElS, which did not require construction of the Perimeter Wallsin the
manner alleged,;

3. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with designs that had been approved
by the Operational Works Permit and had been certified by an
RPEQ, which did not require construction of the Perimeter Wallsin
the manner alleged; and

4. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

J) asto subparagraph (b)(iii), Abigroup denies the allegation for the reasons pleaded
in (a) to (i) above; and

k) denies subparagraph (c) because:

i. of the reasons pleaded in paragraph 26 above with respect to the aleged
Abigroup Duty of Care; and
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ii. further or alternatively, of the reasons pleaded in subparagraphs (a) to (j)
above.

52. Asto paragraph 52 of the 3PSOC, Abigroup:
a) asto subparagraph (a):
i. deniesthe allegation for the reasons pleaded in paragraph 51 above; and

ii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below.

b) asto subparagraph (b):

i. repeats and relies upon paragraph 12.m) above regarding the proper
construction of the Clause 12 Indemnity;

ii. deniesthe allegation:
1. for the reasons pleaded in paragraph 51 above; and

2. further or in the alternative, by reason of the alleged breach of the
Clause 12 Indemnity arising from Abigroup’s performance of the
WUC, as required by the Contract, the aleged breach is not
“nuisance and unreasonable noise and disturbance” within the
meaning of the Clause 12 Indemnity;

lii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below.

“1V. Mud Wave / Paleochannel Breaches — Mud Wave Precautions — Failure to install
geotextile blanket”

53. Asto paragraph 53 of the 3PSOC, Abigroup:

a) denies that it designed the Perimeter Walls because SMEC was the author of all
designs associated with the Bund, the Bund Walls and the Perimeter Walls;

b) otherwise:

i. says that GPC has not properly particularised the allegation regarding
“sufficient width” and says, in the premises, that Abigroup does not admit
the allegation because despite reasonable enquiries within the time limited
for the filing of this Defence, it remains uncertain as to the truth or falsity
of the allegations;
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ii. says that the placement of geotextile (geotextile blanket) “along the
proposed line of the Perimeter Walls of sufficient width to cover the mud
wave raised by subsequent construction of the Perimeter Walls’:

1. wasnot required by the Principal’ s Project Requirements, the FLPE
Project EIS or the DDP EIS; and

2. was not a design methodology for construction approved by the
Operational Works Permit.

lii. says that, in any case, Abigroup did implement a 1m extension of the
geotextile “over the mud beyond the toe of the bund”; and

Particulars

A. SMEC Responseto RFI No 015, dated 29 April 2011
[ACC.002.001.0073].

B. Letter from Abigroup to GPC, dated 30 June 2011
[GPC.200.044.2631].

iv. saysthat the creation of “mud waves’ during the construction of the Bund,
the Bund Walls and the Perimeter Walls was a consequence specifically
contemplated by the Abigroup EMP — Construction (Rev 3), FLPE Project
ElS and the DDP EIS, none of which referred to or required the laying of
the geotextile blanket in order to eliminate or restrict the creation of “mud
waves’ or the potential consequences of the same;

54. Asto paragraph 54 of the 3PSOC, Abigroup:

a) admits that the allegation partly reflects the effect of the Class Action Plaintiffs
allegations against GPC;

b) saysthat the Class Action Plaintiffs in fact relevantly allege, at paragraph 94(c) of
the 3FASOC, that the alleged “Mud Wave / Paleochannel Risk was likely to be
materially reduced if GPC” had:

“ensured that the risk of post-construction erosion of any mud wave was
minimised by the placement of geotextile across the seabed along the proposed
line of the Perimeter Walls (geotextile blanket) of sufficient width to extend
beyond either the toe of the Wall and cover any mud wave raised by subsequent
construction of the Wall”

c) otherwise does not plead to and is not required to plead to the particulars.
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55. Asto paragraph 55 of the 3PSOC, Abigroup:

a) says that the allegation is insufficiently particularised and liable to be struck out
because GPC hasfailed to plead or particularise:

i. theextenttowhichitisallegedthat Abigroup “contributed to GPC'sbreach
of its Bund Works Duty”;

ii. the specific “obligations pursuant to the Abigroup Contract pleaded in Part
C” relied upon by GPC; and

lii. theloss or damage that GPC alleges that Abigroup’s “conduct” has caused
in respect of the matters pleaded under this heading in the 3PSOC.

b) asto subparagraph (a)(i) specifically, saysthat the allegation that Abigroup “should
not have conducted the works in the way alleged in paragraph 53" isillogical and
liable to be struck out because paragraph 53 of the 3PSOC alleges, in effect, that
Abigroup did not place the geotextile blanket in the manner aleged, rather than
alleging that Abigroup conducted the worksin away that it “should not have”;

C) in the aternative, denies that Abigroup “should” have instaled the geotextile
blanket in the manner alleged because:

i. Abigroup was required, pursuant to the Abigroup Contract, to have the
works designed and constructed in the way required by the Principa’s
Project Requirements, including the FLPE Project EIS and the DDP EIS;

Particulars

A. Abigroup Contract, definition of “Principal’s Project
Requirements’.

B. Abigroup Contract, definition of “WUC”, which (because of
the definition of Principal’s Project Requirements), included
the Principal’ s Project Requirements.

C. Abigroup Contract, clauses 2.1 and 2.2(c) of the General
Conditions.

D. The Abigroup EMPswere required to “comply with and
address the requirements of” the FL PE Project EIS — section
2.1 of the “Bund Construction Specification”, being Section 3
of the Abigroup Contract.
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ii. the Principa’s Project Requirements, including the FLPE Project EIS and
the DDP EIS, did not require the installation of the geotextile blanket in the
manner alleged,;

iii. the Operational Works Permit approved a method of construction of the
Bund, the Bund Walls and the Perimeter Walls that included displacement
of the soft clay materials (which would result in the creation of “mud
waves’), and which method of construction did not require the installation
of the geotextile blanket in the manner alleged;

iv. SMEC’sdesignsdid not require the installation of the geotextile blanket in
the manner alleged,

v. the conditions of the Operational Works Permit and the Commonwealth
DDA did not require the installation of the geotextile blanket in the manner
alleged; and

vi. Appendix A of the Abigroup EMP — Construction (Revision 3) (approved
by GPC) specifically contemplated that “mud waves’ would be created
during the construction of the Bund, the Bund Wallsand the Perimeter Walls
and proposed mechanisms regarding how “mud waves’ may be limited,
which mechanisms did not include the installation of the geotextile blanket
in the manner alleged.

Particulars
A. Paragraph 21.f) above.
d) asto subparagraph (a)(ii) specifically, denies the allegation:
i. for the reasons pleaded in (c) above; and
ii. further or in the aternative, because:

1. the relevant ‘duty’ alleged against GPC by the Class Action
Plaintiffs (pleaded at paragraph 94(c) of the 3FASOC) was aduty to
ensure that the geotextile blanket was installed in the manner
pleaded at paragraph 54.b) above and that GPC should have
discharged that duty by, inter alia, “not approving designs or
permitting construction that did not adopt the precaution”; and

2. there was no “conduct” of Abigroup pleaded or alleged to have
caused GPC’ s breach of this alleged duty.
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iii. in the further aternative, because the relevant ‘duty’ aleged against GPC
by the Class Action Plaintiffs (pleaded at paragraph 94(c) of the 3FASOC)
could and should have (if the Class Action Plaintiffs allegations are
accepted) been discharged by GPC issuing a direction to install the
geotextile blanket pursuant to the Abigroup Contract, which direction GPC
was entitled to (but did not) give to Abigroup.

Particulars

A. Paragraph 12.a)vii.4 above.

e) asto subparagraph (b)(i):

i. repeats and relies upon the matters pleaded in paragraph 12.b) above
regarding the alleged “ Professional Care Obligation”;

ii. deniesthat it breached the “Professional Care Obligation” because:

1.

the “Professional Care Obligation” required Abigroup to perform
the WUC in accordance with the Principal’s Project Requirements,
including the FLPE Project EIS and the DDP EIS; and

the Principal’s Project Requirements, the FLPE Project EIS and the
DDP EIS did not require the installation of the geotextile blanket in
the manner alleged.

iii. further or in the alternative, denies the all egations because:

1.

it was not inconsistent with “Australian industry practice” for
Abigroup to have retained SMEC in relation to the design of the
Bund, the Bund Walls and the Perimeter Walls in circumstances
where SMEC was (at the relevant time) a reputable professional
services company with skill, expertise and experience in major
infrastructure projects including the design of reclamation bunds;

it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require the installation of the geotextile blanket
in the manner alleged;

it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and the DDP
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EIS, which did not require the installation of the geotextile blanket
in the manner aleged;

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with designs that had been approved
by the Operational Works Permit and had been certified by an
RPEQ, which did not require the instalation of the geotextile
blanket in the manner alleged; and

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

f) asto subparagraph (b)(ii):

i. repeats and relies upon paragraph 12.c) regarding the alleged “Design Fit
for Purpose” obligation;

li. saysthat theinstallation of the geotextile blanket is unrelated to the “Design
Fit for Purpose” obligation because the installation of the geotextile blanket
does not concern the design of the Bund, the Bund Walls or the Perimeter
Walls, but instead rel ates to the methodology of construction;

iii. in the premises of (ii), denies that Abigroup breached the “Design Fit for
Purpose” obligation;

iv. further or in the aternative, denies the allegation because:

1.

it was not inconsistent with “Australian industry practice” for
Abigroup to have retained SMEC in relation to the design of the
Bund, the Bund Walls and the Perimeter Walls in circumstances
where SMEC was (at the relevant time) a reputable professional
services company with skill, expertise and experience in major
infrastructure projects including the design of reclamation bunds;

it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require the installation of the geotextile blanket
in the manner aleged;
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3. it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and the DDP
ElIS, which did not require the installation of the geotextile blanket
in the manner aleged;

4. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with designs that had been approved
by the Operational Works Permit and had been certified by an
RPEQ, which did not require the installation of the geotextile
blanket in the manner alleged,

5. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with; and

6. GPC has not pleaded or particularised what “the purposes stated in
the contract” in respect of the design and construction of the Bund
were, but, in any case, the “ purposes stated in the contract” did not
include construction of the Bund, the Bund Walls and the Perimeter
Walls in such away asto eliminate or restrict the creation of “mud
waves’ or the potential consequences of the same.

Particulars

A. The purposes are pleaded in paragraph 12.d)iii above.

g) asto subparagraph (b)(iii):

repeats and relies upon paragraph 12.d) regarding the alleged “General Fit
for Purpose Obligation”;

. says that the installation of the geotextile blanket in the manner alleged is

unrelated to the “General Fit for Purpose Obligation” because the
installation of the same does not concern the fitness for purpose of the Bund
at completion of the Works, but instead relates to the methodology of
construction;

says that the lack of installation of the geotextile blanket in the manner
alleged does not constitute a breach of the “General Fit for Purpose
Obligation”;
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iv. inthepremisesof (ii) and (iii), deniesthat Abigroup breached the “ General
Fit for Purpose” obligation;

v. further or in the alternative, denies the allegation because:

1.

it was not inconsistent with “Australian industry practice” for
Abigroup to have retained SMEC in relation to the design of the
Bund, the Bund Walls and the Perimeter Walls in circumstances
where SMEC was (at the relevant time) a reputable professional
services company with skill, expertise and experience in major
infrastructure projects including the design of reclamation bunds;

it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require the installation of the geotextile blanket
in the manner alleged;

it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require the installation of the geotextile blanket
in the manner aleged;

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with designs that had been approved
by the Operational Works Permit and had been certified by an
RPEQ, which did not require the instalation of the geotextile
blanket in the manner alleged;

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with; and

GPC has not pleaded or particularised what the “intended purpose”
of the Bund was to be upon completion of construction, but, in any
case, the “intended purpose” did not include construction of the
Bund, the Bund Walls and the Perimeter Walls in such away asto
eliminate or restrict the creation of “mud waves’ or the potential
consequences of the same.
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Particulars

A. The purposes are pleaded in paragraph 12.d)iii above.

h) asto subparagraph (b)(iv):

repeats and relies upon paragraph 12.h) above regarding the alleged “ Proper
Purpose Obligation”;

. deniesthat it breached the alleged “Proper Purpose Obligation” as alleged

because:

1.

the design, materials and workmanship related to the Bund, the Bund
Walls and the Perimeter Walls were proper and adequate for their
respective functions and purposes and the WUC was constructed in
a proper and correct manner, under adequate and competent
supervision;

it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FL PE Project EIS and the DDP
EIS, which did not require the installation of the geotextile blanket
in the manner aleged;

it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require the installation of the geotextile blanket
in the manner alleged;

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with designs that had been approved
by the Operational Works Permit and had been certified by an
RPEQ, which did not require the instalation of the geotextile
blanket in the manner alleged; and

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.
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i) as to subparagraph (b)(v), denies that it breached the aleged “Workmanship
Obligation” because:

Abigroup did use “suitable new materials’ and “proper and tradesmanlike
workmanship” during the design and construction of the Bund, the Bund
Walls and the Perimeter Walls;

ii. it was not inconsistent with “Australian industry practice” for Abigroup to

perform the WUC in accordance with the Principal’ s Project Requirements,
including the FL PE Project EIS and the DDP EIS, which did not require the
installation of the geotextile blanket in the manner alleged;

it was not inconsistent with “Australian industry practice” for Abigroup to
rely upon and adopt the contents of the Principal’s Project Requirements,
including the FLPE Project EIS and the DDP EIS, which did not require the
installation of the geotextile blanket in the manner alleged;

it was not inconsistent with “Australian industry practice” for Abigroup to
have constructed the Bund, the Bund Walls and the Perimeter Walls in
accordance with designs that had been approved by the Operational Works
Permit and had been certified by an RPEQ, which did not require the
installation of the geotextile blanket in the manner alleged; and

it was not inconsistent with “Australian industry practice” for Abigroup to
have constructed the Bund, the Bund Walls and the Perimeter Walls in
accordance with the relevant regulatory approvals which had been granted
and pursuant to which Abigroup was obliged to comply with.

J) asto subparagraph (b)(vi):

repeats and relies upon paragraph 14 above regarding the aleged
“Environmental Protection Obligation”;

li. deniesthat it breached the alleged “Environmental Protection Obligation”

on the basis that it “did not conduct the Abigroup Project Works in a way
that was consistent with appropriate Australian industry practice” because:

1. it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FL PE Project EIS and the DDP
ElS, which did not require the installation of the geotextile blanket
in the manner aleged;
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it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and the DDP
ElIS, which did not require the installation of the geotextile blanket
in the manner aleged;

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with designs that had been approved
by the Operational Works Permit and had been certified by an
RPEQ, which did not require the installation of the geotextile
blanket in the manner alleged; and

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

deniestheallegationin (vi)(B) of the 3PSOC because of the reasons pleaded
in (ii) directly above.

k) asto subparagraph (b)(viii):

repeats and relies upon paragraph 13 above regarding the aleged
“Regulatory Compliance Obligation”;

. says that GPC has failed to plead or particularise how Abigroup did not
“conduct the Abigroup Project Works in a way that was consistent with the
Conditions set by the Coordinator General” or “those alleged in Section
[D.4] and [D.6] of the 3FASOC’;

is unsure what “Conditions set by the Coordinator General” that GPC is
referring to because GPC has not defined those “Conditions’ within the
3PSOC;

iv. inthe premises, does not admit the allegations because:

1.

Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and
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2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

subject to the above, denies that Abigroup did not perform the Abigroup
Project Worksin away that was “ consistent” with the Conditions set by the
Coordinator General, or those alleged in Section D.4 and D.6 of the
3FASOC, because those allegations are untrue for the reasons pleaded
above.

[) asto subparagraph (b)(viii):

Vi.

Vil.

repeats and relies upon paragraph 12.m) above regarding the alleged
“Nuisance Prevention Obligation”;

. saysthat GPC has failed to plead or particularise how an alleged failure to

conduct the Abigroup Project Works “in a way that was consistent with
appropriate Australian Industry Practice” resulted in a failure to “prevent
nuisance and unreasonable disturbance”;

says that GPC has also failed to plead or particularise how the lack of the
geotextile blanket is alleged to have caused “nuisance” or “unreasonable
disturbance’;

says that GPC has not pleaded that carrying out of the WUC in away that
was consistent with “appropriate Australian Industry Practice” within the
context of this paragraph would have resulted in there being no nuisance or
unreasonabl e disturbance;

says further to the preceding subparagraph that GPC has not pleaded the
difference in nuisance or unreasonable disturbance between the WUC
carried out by Abigroup and had the WUC been carried out in a way
consistent with “appropriate Australian Industry Practice” within the
context of this paragraph;

says further that GPC has not pleaded causation between the allegation that
the WUC was not carried out in a way that consistent with “appropriate
Australian Industry Practice” within the context of this paragraph and the
loss and damage alleged to have been suffered (or will be suffered) by GPC
by reason of the allegations the subject of this paragraph;

in the premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
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particularised so asto enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

viii. otherwise deniesthe allegation that Abigroup “did not conduct the Abigroup
Project Works in a way that was consistent with appropriate industry
practice’ as alleged because:

1. it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require the installation of the geotextile blanket
in the manner alleged;

2. it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require the installation of the geotextile blanket
in the manner aleged;

3. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with designs that had been approved
by the Operational Works Permit and had been certified by an
RPEQ, which did not require the instalation of the geotextile
blanket in the manner alleged; and

4. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

m) as to subparagraph (b)(ix), Abigroup denies the allegation for the reasons pleaded
in subparagraphs (a) to (1) above;

n) denies subparagraph (c) because:

i. of the reasons pleaded in paragraph 26 above with respect to the aleged
Abigroup Duty of Care; and
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ii. further or aternatively, of the reasons pleaded in subparagraphs (a) to (m)
above.

56. Asto paragraph 56 of the 3PSOC, Abigroup:
a) asto subparagraph (a):
i. deniesthe alegation for the reasons pleaded in paragraph 55 above;

ii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below.

b) asto subparagraph (b):

i. repeats and relies upon paragraph 12.m) above regarding the proper
construction of the Clause 12 Indemnity;

ii. deniesthe allegation:
1. for the reasons pleaded in paragraph 55 above;

2. becausefurther or in the alternative, the alleged breach of the Clause
12 Indemnity arises from Abigroup’s performance of the WUC, as
required by the Contract, which is not “nuisance and unreasonable
noise and disturbance” within the meaning of the Clause 12
Indemnity;

lii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below.

“V. Mud Wave / Paleochannel Breaches — Paleochannel Precautions — Geotechnical
information”

57. Asto paragraph 57 of the 3PSOC, Abigroup:

a) admitsthat the allegations generally reflect the effect of the Class Action Plaintiffs
allegations against GPC;

b) does not plead to and is not required to plead to the particulars; and

c) otherwise says that Abigroup was not responsible for the selection of the
geographical location of the footprint of the Bund.

58. Asto paragraph 58 of the 3PSOC, Abigroup:
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a) admitsthat the allegations generally reflect the effect of the Class Action Plaintiffs
alegations against GPC;

b) says that the Class Action Plaintiffs also allege against GPC that, at all material

times;

. GPC was aware of the presence of deep trenches of soft sediment indicating

paleochannels;

. that GPC had not obtained bores or other tests identifying the actual depth

of paleochannels under wallsE and A;

that GPC had been informed of these matters by Abigroup or SMEC and
aso informed that:

1. the geotechnical information available regarding paleochannels was
inadequate; and

2. penetration of seabed mud was not guaranteed by the construction
techniques that were proposed for the site.

notwithstanding the above, GPC itself directed Abigroup to construct the
Perimeter Walls along the geographical footprint that it was ultimately
constructed and approved a construction methodology for the Perimeter
Walls which provided to the effect that where soft clay or paleochannels
were encountered, then armoured rock would be ‘dumped’ over the
paleochannel “with the objective that the weight of the boul derswould cause
themto sink towards firmer clay beneath the soft paleochannel sediment”;

the aforementioned construction methodology created:

1. excessive voids between the base layers of armour rock; and,
consequently

2. aprobability, alternatively, a material risk, of washout erosion or
backwards erosion piping under the paleochannel sections;

Particulars

A. Paragraph 102 of the 3PSOC.

c) otherwise:

does not plead to and is not required to plead to the particulars; and
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saysthat Abigroup was not responsible for the selection of the geographical
location of the footprint of the Perimeter Walls.

59. Asto paragraph 59 of the 3PSOC, Abigroup:

a) asto subparagraph (a):

says that the extent of Abigroup’s obligation to perform geotechnical
investigations pursuant to the Abigroup Contract are as pleaded to at
paragraph 15 above;

. says that GPC does not allege that Abigroup’s obligations pursuant to the

Abigroup Contract included an obligation pursuant to which it was required
to perform the specific Geotechnical Investigations pleaded at paragraph 57
of the 3PSOC;

says that GPC has failed to plead or particularise how the alleged failure to
perform the alleged Geotechnical Investigations has caused or will cause it
loss or damage;

in the premises, says that the alegations pleaded in paragraph 59 of the
3PSOC are liable to be struck out;

further or in the alternative;

1. saysthat if the Class Action Plaintiffs allegations summarised at
paragraph 58.b) above are made out, Abigroup did not cause or
contribute to GPC'’ s alleged breach of its Bund Works Duty; and

2. otherwise, does not admit the allegation because despite reasonable
enquiries within the time limited for the filing of this Defence,
Abigroup remainsuncertain asto thetruth or falsity of the allegation.

b) asto subparagraph (b):

saysthat the allegation isinsufficiently particularised and liable to be struck
out because GPC has failed to plead or particularise:

1. theextenttowhichitisallegedthat Abigroup “contributedto GPC's
breach of its Bund Works Duty”;

2. the specific “ obligations pursuant to the Abigroup Contract pleaded
in Part C” relied upon by GPC; or
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3. theloss or damage that GPC alleges that Abigroup’s *conduct” has
caused in respect of the matters pleaded under this heading in the
3PSOC;

ii. asto subparagraph (b)(i)(A) specifically:

1. says that the allegation that Abigroup “should not have conducted
the works in the way alleged in paragraph [59(a)]” isillogical and
liableto be struck out because paragraph 59(a) of the 3PSOC alleges,
in effect, that Abigroup ought to have performed the Geotechnical
Investigations, but failed to do so; and

2. further or in the aternative, repeats and relies upon the matters
pleaded in subparagraph (a) above and, by reason of the matters
pleaded therein denies the allegation.

lii. asto subparagraph (b)(i)(B) specifically, denies the allegation:
1. for thereasonsin paragraph 59(b)(i) and (ii) above; and
2. further or in the alternative, because:

A. therelevant ‘duty’ alleged against GPC by the Class Action
Plaintiffs (pleaded at paragraphs 102(g) and 102(h) of the
3FASOC) was a duty to not approve designs for the
construction of the Perimeter Walls over the areas of
paleochannel sections in the absence of geotechnical
information, in circumstances where GPC is alleged by the
Class Action Plaintiffs to have been advised by Abigroup
that this information was not available; and

B. there was no “conduct” of Abigroup pleaded or alleged to
have caused GPC’ s breach of this alleged duty.

3. further or aternatively, because if GPC owed the obligation pleaded
at paragraphs 102(g) and 102(h) of the 3FASOC to the Class Action
Plaintiffs, then GPC ought to have, acting reasonably, discharged
that duty by directing Abigroup to obtain the relevant geotechnical
information prior to approving designs for the construction of the
Perimeter Walls over the areas of paleochannel sections, which GPC
did not;

c) asto subparagraph (b)(ii)(A):
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i. repeats and relies upon the matters pleaded in paragraph 12.b) above
regarding the aleged “Professional Care Obligation”;

Ii. deniesthat it breached the “ Professional Care Obligation...in the premises
of such findings’ because:

1. the relevant “findings’ concern GPC approving designs for the
construction of the Perimeter Walls over the areas of paleochannel
sections in the absence of the geotechnical information, in
circumstances where GPC is aleged by the Class Action Plaintiffs
to have been advised by Abigroup that this information was not
available; and

2. those “findings’, if made, do not constitute a breach of the
Professional Care Obligation by Abigroup.

iii. further or in the alternative, denies the allegations because it was not
inconsistent with “Australian industry practice” for Abigroup to have
retained SMEC in relation to the design of the Bund, the Bund Walls and
the Perimeter Walls (including all geotechnical investigations) in
circumstances where SMEC was (at the relevant time) a reputable
professional services company with skill, expertise and experience in major
infrastructure projects including the design of reclamation bunds;

d) asto subparagraph (b)(ii)(B):

i. repeatsand reliesupon paragraph 12.h) aboveregarding the alleged “ Proper
Purpose Obligation”;

ii. deniesthat it breached the “Proper Purpose Obligation...in the premises of
such findings” because:

1. the relevant “findings’ concern GPC approving designs for the
construction of the Perimeter Walls over the areas of paleochannel
sections in the absence of the geotechnical information, in
circumstances where GPC is aleged by the Class Action Plaintiffs
to have been advised by Abigroup that this information was not
available; and

2. those “findings’, if made, do not constitute a breach of the Proper
Purpose Obligation by Abigroup.

lii. further or in the dternative, denies the alegations because it was not
inconsistent with “Australian industry practice” for Abigroup to have
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retained SMEC in relation to the design of the Bund, the Bund Walls and
the Perimeter Walls (including all geotechnical investigations) in
circumstances where SMEC was (at the relevant time) a reputable
professional services company with skill, expertise and experience in major
infrastructure projects including the design of reclamation bunds.

€) asto subparagraph (b)(ii)(C):

repeats and relies upon paragraph 14 above regarding the aleged
“Environmental Protection Obligation”;

. says that GPC has failed to plead or particularise how the geotechnical

information, if it had been obtained (which is not admitted), would have
caused the works to be undertaken in “a way that would have minimal
impact on the environment” or “minimise any environmental harm caused
or likely to be caused, by the Bund and work in relation to the Bund” and,
in the premises does not admit those all egations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

otherwise, denies that it breached the “Environmental Protection
Obligation...in the premises of such findings’ because:

1. the relevant “findings’ concern GPC approving designs for the
construction of the Perimeter Walls over the areas of paleochannel
sections in the absence of the geotechnical information, in
circumstances where GPC is aleged by the Class Action Plaintiffs
to have been advised by Abigroup that this information was not
available; and

2. those “findings’, if made, do not constitute a breach of the
Environmental Protection Obligation by Abigroup.

iv. further or in the aternative, denies the allegations because it was not

inconsistent with “Australian industry practice” for Abigroup to have
retained SMEC in relation to the design of the Bund, the Bund Walls and
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the Perimeter Walls (including al geotechnical investigations) in
circumstances where SMEC was (at the relevant time) a reputable
professional services company with skill, expertise and experience in major
infrastructure projects including the design of reclamation bunds.

f) asto subparagraph (b)(ii)(D):

V.

repeats and relies upon paragraph 13 above regarding the aleged
“Regulatory Compliance Obligation”;

. says that GPC has failed to plead or particularise how Abigroup did not

“conduct the Abigroup Project Works in a way that was consistent with the
Conditions set by the Coordinator General” or “those alleged in Section
[D.4] and [D.6] of the 3SFASOC”;

is unsure what “Conditions set by the Coordinator General” that GPC is
referring to because GPC has not defined those “Conditions’ within the
3PSOC;

in the premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the adlegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations;

subject to the above, denies that it breached the “Regulatory Compliance
Obligation...in the premises of such findings’ because:

1. the relevant “findings’ concern GPC approving designs for the
construction of the Perimeter Walls over the areas of paleochannel
sections in the absence of the geotechnical information, in
circumstances where GPC is aleged by the Class Action Plaintiffs
to have been advised by Abigroup that this information was not
available; and

2. those “findings’, if made, do not constitute a breach of the
Regulatory Compliance Obligation by Abigroup.
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g) asto subparagraph (b)(ii)(E):

iv.

V.

repeats and relies upon paragraph 13 above regarding the alleged
“Geotechnical Due Diligence Obligation”;

. says that the pleaded “Geotechnical Due Diligence Obligation” is not

alleged to have included an obligation to perform the specific Geotechnical
Investigations;

says further that GPC has failed to plead or particularise why it is alleged
that Abigroup “did not conduct the Abigroup Project Works in a way that
was consistent with appropriate Australian industry practice” and what
“geotechnical and other investigations asrequired” that GPC isreferring to
and therefore does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so asto enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

subject to the above, denies that it breached the “Geotechnical Due
Diligence Obligation...in the premises of such findings” because:

1. the relevant “findings’ concern GPC approving designs for the
construction of the Perimeter Walls over the areas of paleochannel
sections in the absence of the geotechnical information, in
circumstances where GPC is aleged by the Class Action Plaintiffs
to have been advised by Abigroup that this information was not
available; and

2. those “findings’, if made, do not constitute a breach of the
Geotechnical Due Diligence Obligation by Abigroup.

further or in the aternative, denies the allegations because it was not
inconsistent with “Australian industry practice” for Abigroup to have
retained SMEC in relation to the design of the Bund, the Bund Walls and
the Perimeter Walls (including all geotechnical investigations) in
circumstances where SMEC was (at the relevant time) a reputable
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professional services company with skill, expertise and experience in major
infrastructure projects including the design of reclamation bunds.

h) asto subparagraph (b)(ii)(F):

Vi.

Vii.

repeats and relies upon paragraph 12.m) above regarding the alleged
“Nuisance Prevention Obligation”;

. saysthat GPC has failed to plead or particularise how an alleged failure to

conduct the Abigroup Project Works “in a way that was consistent with
appropriate Australian Industry Practice” resulted in a failure to “prevent
nuisance and unreasonable disturbance”;

says that GPC has also failed to plead or particularise the “nuisance and
unreasonable disturbance’ that the Geotechnical Investigations failed to
“prevent”;

says that GPC has not pleaded that carrying out of the WUC in away that
was consistent with “appropriate Australian Industry Practice” within the
context of this paragraph would have resulted in there being no nuisance or
unreasonabl e disturbance;

says further to the preceding subparagraph that GPC has not pleaded the
difference in nuisance or unreasonable disturbance between the WUC
carried out by Abigroup and had the WUC been carried out in a way
consistent with “appropriate Australian Industry Practice” within the
context of this paragraph;

says further that GPC has not pleaded causation between the allegation that
the WUC was not carried out in a way that consistent with “appropriate
Australian Industry Practice” within the context of this paragraph and the
loss and damage alleged to have been suffered (or will be suffered) by GPC
by reason of the allegations the subject of this paragraph;

in the premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and
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2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

viii. subject to the above, denies that it breached the “Nuisance Prevention
Obligation...in the premises of such findings’ because:

1. the relevant “findings’ concern GPC approving designs for the
construction of the Perimeter Walls over the areas of paleochannel
sections in the absence of the geotechnical information, in
circumstances where GPC is aleged by the Class Action Plaintiffs
to have been advised by Abigroup that this information was not
available; and

2. those“findings’, if made, do not constitute a breach of the Nuisance
Prevention Obligation by Abigroup.

ix. further or in the aternative, denies the alegations because it was not
inconsistent with “Australian industry practice” for Abigroup to have
retained SMEC in relation to the design of the Bund, the Bund Walls and
the Perimeter Walls (including all geotechnical investigations) in
circumstances where SMEC was (at the relevant time) a reputable
professional services company with skill, expertise and experience in major
infrastructure projects including the design of reclamation bunds.

i) asto subparagraph (b)(iii), Abigroup denies the allegation for the reasons pleaded
in subparagraphs (a) to (h) above.

J) asto subparagraph (c):

i. says, in the premises of subparagraphs (a) to (h) above, that GPC hasfailed
to plead or particularise the “negligent act or omission in breach of the
Abigroup Duty of Care” committed by Abigroup and, in the premises, says
that the allegation is liable to be struck out; and

ii. further or in the alternative, denies the allegation:

1. for the reasons pleaded in paragraph 26 above with respect to the
alleged Abigroup Duty of Care; and

2. for the reasons pleaded in subparagraphs (a) to (i) above.
60. Asto paragraph 60 of the 3PSOC, Abigroup:

a) to subparagraph (a):
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i. deniesthe allegation for the reasons pleaded in paragraph 59 above; and

Ii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below.

b) asto subparagraph (b):

i. repeats and relies upon paragraph 12.m) above regarding the proper
construction of the Clause 12 Indemnity;

li. deniesthe allegation:
1. for the reasons pleaded in paragraph 59 above; and

2. becausefurther or in the aternative, the alleged breach of the Clause
12 Indemnity arises from Abigroup’s performance of the WUC, as
required by the Contract, which is not “nuisance and unreasonable
noise and disturbance’” within the meaning of the Clause 12
Indemnity;

iii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below.

“VI. Mud Wave / Paleochannel Breaches — Paleochannel Precautions — Transection of
paleochannels’

61. Asto paragraph 61 of the 3PSOC, Abigroup:

a) admitsthat the allegations generally reflect the effect of the Class Action Plaintiffs
allegations against GPC; and

b) doesnot plead to and is not required to plead the particulars.
62. Asto paragraph 62 of the 3PSOC, Abigroup:

a) admitsthat the allegations generally reflect the effect of the Class Action Plaintiffs
allegations against GPC; and

b) does not plead to and is not required to plead the particulars.
63. Asto paragraph 63 of the 3PSOC, Abigroup:

a) admitsthat the allegations generally reflect the effect of the Class Action Plaintiffs
allegations against GPC; and

b) doesnot plead to and is not required to plead the particulars.
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64. Asto paragraph 64 of the 3PSOC, Abigroup:

a) asto subparagraph (a):

denies that Abigroup designed the “paleochannel sections of the Perimeter
Walls’ because that allegation is untrue;

. says that the Abigroup Contract did not require Abigroup to “provide

reasonable assurance” of the matters aleged, and denies the allegations on
that basis;

further or in the alternative:

1. says that the Bund Construction Specification, at section 1.7.9
(contained within Section 3 of the Contract) stated that:

“...Where deep soft clay is encouraged e.g. old buried channels
large rock boulders shall be used to displace the soft clay and
form a stable foundation for revetment construction. The
Principal’s Representative may instruct a geotextile separation
to be placed between the rock boulders and the revetment
materials’

2. says that Abigroup advised GPC, with respect to the above
methodology that:

One of the major risks identified at this stage of the design
development is the risk to bund stability where the depth of soft
clay (i.e. soft & firm clays with a Cucz50kPa) exceeds 3m. It is
anticipated that displacing all of the greater than 3m thick soft
soils by placing therock fill may not be practically possible. This
resultsin therisk that a significant depth of soft soilswill be left
beneath the bund foundation, which may result in sSlope
instability or excessive settlement of bund...

Particulars

A. Abigroup Design [GPC.001.073.6088] at section 4.2.8.

3. saysthat, notwithstanding the above advice, the Bund Construction
Specification was not amended by GPC, nor was Abigroup directed
to construct the Perimeter Walls in the areas of the paleochannelsin
a way other than that which involved the placement of large rock
boulders to displace the soft clay;
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4. says that, as required by section 1.7.9 of the Bund Construction
Specification, SMEC's design for construction of the Perimeter
Wallsin areas of “deep soft clay” involved a methodology whereby,
in areas of deep soft clay, large rock boulders would be used to
displace the soft clay and form afoundation for the Perimeter Walls;

Particulars

A. Abigroup Contract [GPC.999.001.0069 at .0655].

B. Abigroup Design [GPC.001.073.6088], Drawing 503-
0006.

5. denies that Abigroup “failed to take any, or any adequate step” to
“provide reasonable assurance that Wall [sic] would transect the
paleochannel [and] avoid the risks of” the matters pleaded in
subparagraphs (a)(i) to (a)(iii) because:

A. Abigroup engaged SMEC to design all sections of the Bund,
including those sections that would transect potential
paleochannels, and SMEC was (at the relevant time) a
reputable professional services company with skill, expertise
and experience in major infrastructure projects including the
design of reclamation bunds;

B. at thetime that SMEC’ s design for the Bund was prepared,
in accordance with the requirements of Section 1.7.9 of the
Bund Construction Specification, there was no known risk of
“washout erosion in the base of the Wall” or “backwards
erosion piping through and around the Wall”; and

C. at thetime that SMEC’s design for the Bund was prepared,
GPC was aware that there would be “displacement of soft
muds into a mud wave across the breadth of” any
paleochannels, and that the requirements of section 1.7.9 of
the Bund Construction Specification would necessarily
result in the displacement of soft muds into a mud wave.

Particularsof C
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A. The matters alleged are to be inferred to have been
known by GPC by reason of the content of Section
1.7.9 of the Bund Construction Specification.

iv. otherwise:

1. does not admit (if it be alleged) that there was in fact “washout
erosion in the base of the Wall”, *“ backwar ds erosion piping through
and around the Wall” and “excessive displacement of soft muds’
because despite reasonable enquiries within the time limited for the
filing of this Defence, Abigroup remains uncertain as to the truth or
falsity of the allegation; and

2. repeatsand relies upon the matters pleaded in paragraph 12.d) above.

b) asto subparagraph (b):

denies that Abigroup designed “the paleochannel sections of the Perimeter
Walls’ using the pleaded technique because that allegation is untrue for the
reasons pleaded at paragraph 64.a)i above;

. amits that the construction methodology adopted by Abigroup for the

paleochannel sections of the Perimeter Walls was generally as alleged, but
saysthat:

1. that construction methodology was consistent with section 1.7.9 of
the Bund Construction Specification; and

2. Abigroup constructed the “paleochannel sections of the Perimeter
Walls’ in accordance with SMEC’ s design for the Perimeter Walls;

C) asto subparagraph (c):

denies that Abigroup designed “the paleochannel sections of the Perimeter
Walls’ because that allegation is untrue for the reasons pleaded at paragraph
64.a) above;

. admits that Abigroup constructed “the paleochannel sections of the

Perimeter Walls’ but does not admit that there were “excessive voids
between the base layers (of Armour rock) of the Wall and consequently a
probability, alternatively a material risk, of washout erosion or backwards
erosion piping under the paleochannel sections” because despite reasonable
enquires within the time limited for the filing of this Defence, Abigroup
remains uncertain asto the truth or falsity of the allegations; and
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says that if the alleged design and construction of “the paleochannel
sections of the Perimeter Walls...created excessive voids between the base
layers (of Armour rock) of the Wall and consequently a probability,
alternatively a material risk, of washout erosion or backwards erosion
piping under the paleochannel sections’ (which is not admitted), then that
was a consequence of the methodology for construction required by section
1.7.9 of the Bund Construction Specification, with which Abigroup was
required to comply pursuant to the Contract.

d) asto subparagraph (d):

does not admit that the design and construction of the base layers of the
Perimeter Walls “failed to...completely transect and block the
paleochannels’ because despite reasonable enquirieswithin thetimelimited
for the filing of this Defence, Abigroup remains uncertain as to the truth or
falsity of the allegations;

. saysthat GPC does not plead or allege that the Abigroup Contract required

the base layers of the Perimeter Walls to be designed and constructed in a
way which ‘completely transected and blocked the paleochannels';

otherwise repeats and relies upon the matters pleaded in subparagraphs (a)
to (c) above and says further that:

1. SMEC's design for the construction of the base layers of the
Perimeter Walls was consistent with section 1.7.9 of the Bund
Construction Specification;

2. the FLPE Project EIS stated, in effect, that the Perimeter Walls was
to be constructed in the way described by section 1.7.9 of the Bund
Construction Specification;

Particulars
A. FLPE Project EIS, section 3-13 and section 8-34.

3. the DDP EIS stated, in effect, that the Perimeter Walls was to be
constructed in the way described by section 1.7.9 of the Bund
Construction Specification;

Particulars

A. DDPEIS, section 7-40.
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4. the Operational Works Permit required construction of the base

layers of the Perimeter Walls in accordance with the designs of
SMEC included as attachment 3 to that Permit which designs,
relevantly, were consistent with the requirements of section 1.7.9 of
the Bund Construction Specification and the statements within the
FLPE Project EIS and the DDP EIS pleaded at subparagraphs d)iii 2
and 3 above;

. Abigroup was required to construct the base layers of the Perimeter

Walls in accordance with the designs approved by the Operational
Works Permit; and

. Abigroup was not responsible for “sealing” of the Bund, which

process acts to prevent “washout erosion in the base of the Wall”,
“backwards erosion piping through and around the Wall” and
“excessive displacement of soft muds’.

Particulars of 6

A. Further particulars will be provided upon the provision of
expert evidence.

€) asto subparagraph (e):

denies that Abigroup designed the Perimeter Walls because that allegation
isuntrue for the reasons pleaded at paragraph 64.a)above;

. admits that Abigroup constructed the Perimeter Walls in way that did not
include the installation of PV Ds *along the paleochannel sections’;

does not admit that the installation of PVDs “along the paleochannel
sections’” would or may have ‘improved consolidation and reduce voids
between deposited rock’ because despite reasonable enquiries within the
time limited for thefiling of this Defence, Abigroup remains uncertain asto
the truth or falsity of the allegation; and

otherwise says that:

1. atthetimethat Abigroup constructed the Perimeter Walls, there was

no known risk of “voids’ between “deposited rock” in the areas of
the paleochannels;

2. GPC hasfailed to plead or particularise how the use of PVDs*along

the paleochannel” sections would have improved “consolidation
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and reduce[d] voids between deposited rock” and has not pleaded
causation between the alleged ‘failure’ to use PVDsand theloss and
damage alleged to have been suffered (or will be suffered) by GPC;

f) asto subparagraph (f)(i):

i. saysthat thealegation isinsufficiently particularised and liable to be struck
out because GPC hasfailed to plead or particularise:

1.

2.

3.

the extent towhichitisalleged that Abigroup “contributed to GPC's
breach of its Bund Works Duty”;

the specific “ obligations pursuant to the Abigroup Contract pleaded
in Part C” relied upon by GPC; or

the loss or damage that GPC alleges that Abigroup’s “conduct” has
caused in respect of the matters pleaded under this heading in the
3PSOC;

ii. asto subparagraph (i)(A) specifically, saysthat the allegation that Abigroup
“should not have conducted the works in the way alleged in subparagraphs
(a) to (e)” isillogical and liable to be struck out;

lii. inthe aternative, and subject to the provision of proper particulars, denies
the allegation in subparagraph (i)(A) because in the premises of the matters
pleaded in subparagraphs (a) to (€) above:

1.

Abigroup was required, pursuant to the Abigroup Contract, to have
the Perimeter Walls designed and constructed in the way required by
section 1.7.9 of the Bund Construction Specification, and the FLPE
Project EIS and the DDP EIS;

the Operational Works Permit approved the method of construction
as pleaded at subparagraph (b)(ii) above, and Abigroup was not
permitted to ater that method of construction;

says that if the aleged design and construction of the “the
paleochannel sections of the Perimeter Walls...created excessive
voids between the base layers (of Armour rock) of the Wall and
consequently a probability, alternatively a material risk, of washout
erosion or backwards erosion piping under the paleochannel
sections” (which is not admitted), then that was a consequence of the
methodology for construction required by section 1.7.9 of the Bund
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Construction Specification, with which Abigroup was required to
comply pursuant to the Contract; and

4. in point of law, Abigroup is not in breach of “its obligations
pursuant to the Abigroup Contract pleaded in Part C” of the 3PSOC
by reason of it having complied with section 1.7.9 of the Bund
Construction Specification, the FLPE Project EIS, the DDP EIS and
the Operational Works Permit, and by reason of it having performed
the relevant works in accordance with the requirements of those
documents;

iv. further or in the alternative, saysthat if the allegations pleaded in paragraph
64(c) of the 3PSOC are true:

1. theallegationsareaclaiminrespect of GPC' sright to havetheWUC
carried out, within the meaning of clause 15.1(f) of the Abigroup
Contract, and that GPC is obliged to indemnify Abigroup in respect
of such claims pursuant to clause 15.2 of the Abigroup Contract;
and/or

2. GPC caused or contributed to its own aleged breach of the “Bund
Works Duty” by requiring Abigroup (via section 1.7.9 of the Bund
Construction Specification) to perform the works in the manner
pleaded above, such that even if the allegation is made out against
Abigroup, GPC should be found to have contributed to any and all
loss and damage that it may be found liable for; and

v. denies subparagraph (ii)(B):
1. for the reasons pleaded in subparagraph (iii) and (iv) above; and

2. further or aternatively, because if GPC owed the obligation pleaded
at paragraph 94(e) of the 3FASOC to the Class Action Plaintiffs,
then (in the premises of the matters pleaded in subparagraph (iii)
above) GPC could ought to have, acting reasonably, discharged that
duty by:

A. obtaining an amendment to the FL PE Project EIS and/or the
DDP EIS and/or the Operational Works Permit such as to
permit the construction of any paleochannel sections of the
Perimeter Walls in the manner pleaded at paragraph 94(e) of
the 3FASOC of the Class Action Plaintiffs;
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B. directing Abigroup, as a variation to the WUC, to comply
with the amended FLPE EIS and/or DDP EIS and/or the
Operationa Works Permit such as to adopt the method of
construction pleaded at paragraph 94(e) of the 3FASOC of
the Class Action Plaintiffs,

which GPC did not;

g) asto subparagraph (f)(ii)(A):

repeats and relies upon the matters pleaded in paragraph 12.b) above in
respect of the alleged “Professional Care Obligation”;

. deniesthat Abigroup breached the “Professional Care Obligation” because

in the premises of the matters pleaded in paragraph 12.b) above, the
“Professional Care Obligation” required Abigroup to perform the WUC in
accordance with the Principal’s Project Requirements, including section
1.7.9 of the Bund Construction Specification, the FLPE Project EIS and the
DDP EIS, which Abigroup did,;

further or in the aternative, denies the allegations because:

1.

it was not inconsistent with “Australian industry practice” for
Abigroup to have retained SMEC in relation to the design of the
Perimeter Walls in circumstances where SMEC was (at the relevant
time) areputable professional services company with skill, expertise
and experience in mgjor infrastructure projects including the design
of reclamation bunds;

it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principa’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which Abigroup did in respect of the construction methodol ogy
for the Perimeter Walls in the areas of paleochannels;

it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FL PE Project EIS and the DDP
EIS, which Abigroup did in respect of the construction methodol ogy
for the Perimeter Wallsin the areas of paleochannels;

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Perimeter Walls in the areas of
paleochannelsin accordance with designsthat had been approved by
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the Operational Works Permit and had been certified by an RPEQ;
and

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

h) asto subparagraph (f)(ii)(B):

repeats and relies upon paragraph 12.c) regarding the alleged “Design Fit
for Purpose” obligation;

. denies (if it be alleged) that any “washout in the base of the Wall” or

“backwards erosion piping through and around the Wall” or “excessive
displacement of soft muds into a mud wave across the breadth of the
paleochannel” or the lack of “ use of PVDs along the paleochannel sections’
would constitute a breach of the “Design Fit for Purpose Obligation”
because that allegation is untrue; and

further or in the alternative, denies the allegation because:

1.

it was not inconsistent with “Australian industry practice” for
Abigroup to have retained SMEC in relation to the design of the
Perimeter Walls in circumstances where SMEC was (at the relevant
time) areputable professional services company with skill, expertise
and experience in mgjor infrastructure projects including the design
of reclamation bunds;

it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which Abigroup did in respect of the construction methodology
for the Perimeter Walls in the areas of paleochannels;

it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FL PE Project EIS and the DDP
ElS, which Abigroup did in respect of the construction methodol ogy
for the Perimeter Wallsin the areas of paleochannels;

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Perimeter Walls in the areas of
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pal eochannelsin accordance with designs that had been approved by
the Operational Works Permit and had been certified by an RPEQ;
and

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

i) asto subparagraph (f)(ii)(C):

repeats and relies upon paragraph 12.d) regarding the alleged “General Fit
for Purpose Obligation”;

. denies (if it be alleged) that any “washout in the base of the Wall” or

“backwards erosion piping through and around the Wall” or “excessive
displacement of soft muds into a mud wave across the breadth of the
paleochannel” or the lack of “ use of PVVDs along the paleochannel sections’
would constitute a breach of the “General Fit for Purpose Obligation”
because that allegation is untrue; and

further or in the alternative, denies the allegation because:

1.

it was not inconsistent with “Australian industry practice” for
Abigroup to have retained SMEC in relation to the design of the
Perimeter Walls in circumstances where SMEC was (at the relevant
time) areputable professional services company with skill, expertise
and experience in major infrastructure projects including the design
of reclamation bunds;

it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which Abigroup did in respect of the construction methodology
for the Perimeter Walls in the areas of paleochannels;

it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which Abigroup did in respect of the construction methodology
for the Perimeter Walls in the areas of paleochannels;
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4. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Perimeter Walls in the areas of
pal eochannelsin accordance with designs that had been approved by
the Operational Works Permit and had been certified by an RPEQ;
and

5. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

j) asto subparagraph (f)(ii)(D):

i. repeatsand reliesupon paragraph 12.h) above regarding the alleged “ Proper
Purpose Obligation”;

ii. deniesthat it breached the alleged “Proper Purpose Obligation” as aleged
because:

1. the design, materials and workmanship related to the Bund and the
Bund Walls (including the Perimeter Walls) were proper and
adequate for their respective functions and purposes and the WUC
was constructed in a proper and correct manner, under adequate and
competent supervision;

2. it was not inconsistent with “Australian industry practice” for
Abigroup to have retained SMEC in relation to the design of the
Perimeter Wallsin circumstances where SMEC was (at the relevant
time) areputable professional services company with skill, expertise
and experience in magjor infrastructure projects including the design
of reclamation bunds;

3. it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
EIS, which Abigroup did in respect of the construction methodol ogy
for the Perimeter Wallsin the areas of paleochannels;

4. it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which Abigroup did in respect of the construction methodol ogy
for the Perimeter Walls in the areas of paleochannels;
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5. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Perimeter Walls in the areas of
pal eochannelsin accordance with designs that had been approved by
the Operational Works Permit and had been certified by an RPEQ;
and

6. it was not inconsistent with “Australian industry practice’ for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

k) as to subparagraph (f)(ii)(E), denies that it breached the alleged “Workmanship
Obligation” because:

Vi.

Abigroup did use “suitable new materials’ and “proper and tradesmanlike
workmanship” during the construction of the Perimeter Walls in the areas
of the paleochannels;

. it was not inconsistent with “ Australian industry practice” for Abigroup to

have retained SMEC in relation to the design of the Perimeter Walls in
circumstances where SMEC was (at the relevant time) a reputable
professional services company with skill, expertise and experience in major
infrastructure projects including the design of reclamation bunds;

it was not inconsistent with “Australian industry practice” for Abigroup to
perform the WUC in accordance with the Principal’ s Project Requirements,
including the FLPE Project EIS and the DDP EIS, which Abigroup did in
respect of the construction methodology for the Perimeter Wallsin the areas
of paleochannels,

it was not inconsistent with “Australian industry practice” for Abigroup to
rely upon and adopt the contents of the Principal’s Project Requirements,
including the FLPE Project EIS and the DDP EIS, which Abigroup did in
respect of the construction methodology for the Perimeter Wallsin the areas
of paleochannels;

it was not inconsistent with “Australian industry practice” for Abigroup to
have constructed the Perimeter Walls in the areas of paleochannels in
accordance with designs that had been approved by the Operational Works
Permit and had been certified by an RPEQ); and

it was not inconsistent with “Australian industry practice” for Abigroup to
have constructed the Bund, the Bund Walls and the Perimeter Walls in
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accordance with the relevant regulatory approvals which had been granted
and pursuant to which Abigroup was obliged to comply with.

I) asto subparagraph (f)(ii)(F):

repeats and relies upon paragraph 14 above regarding the aleged
“Environmental Protection Obligation”;

. deniesthat it breached the aleged “Environmental Protection Obligation”

on the basis that it “did not conduct the Abigroup Project Works in a way
that was consistent with appropriate Australian industry practice” because:

1.

it was not inconsistent with “Australian industry practice” for
Abigroup to have retained SMEC in relation to the design of the
Perimeter Walls in circumstances where SMEC was (at the relevant
time) areputable professional services company with skill, expertise
and experience in mgjor infrastructure projects including the design
of reclamation bunds;

it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which Abigroup did in respect of the construction methodol ogy
for the Perimeter Walls in the areas of paleochannels;

it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and the DDP
EIS, which Abigroup did in respect of the construction methodol ogy
for the Perimeter Walls in the areas of paleochannels;

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Perimeter Walls in the areas of
pal eochannelsin accordance with designsthat had been approved by
the Operational Works Permit and had been certified by an RPEQ;
and

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.
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deniesthe allegationin (F)(I1) of the 3PSOC because of the reasons pleaded
in 2 directly above.

m) as to subparagraph (f)(ii)(G):

repeats and relies upon paragraph 13 above regarding the aleged
“Regulatory Compliance Obligation”;

. says that GPC has failed to plead or particularise how Abigroup did not

“conduct the Abigroup Project Works in a way that was consistent with the
Conditions set by the Coordinator General” or “those alleged in Section
[D.4] and [D.6] of the 3FASOC’;

is unsure what “Conditions set by the Coordinator General” that GPC is
referring to because GPC has not defined those “Conditions’ within the
3PSOC;

in the premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

subject to the above, denies that Abigroup did not perform the Abigroup
Project Worksin away that was “ consistent” with the Conditions set by the
Coordinator General, or those alleged in Section D.4 and D.6 of the 3PSOC,
because those allegations are untrue for the reasons pleaded above.

n) asto subparagraph (f)(ii)(H):

repeats and relies upon paragraph 12.m) above regarding the alleged
“Nuisance Prevention Obligation”;

. saysthat GPC has failed to plead or particularise how an alleged failure to

conduct the Abigroup Project Works “in a way that was consistent with
appropriate Australian Industry Practice” resulted in a failure to “prevent
nuisance and unreasonable disturbance”;



120

iii. says that GPC has also failed to plead or particularise how the matters
alleged in subparagraphs 64(a), 64(c) and 64(f) of the 3PSOC is alleged to
have caused “nuisance” or “unreasonable disturbance’;

iv. saysthat GPC has not pleaded that carrying out of the WUC in a way that
was consistent with “appropriate Australian Industry Practice” within the
context of this paragraph would have resulted in there being no nuisance or
unreasonabl e disturbance;

v. says further to the preceding subparagraph that GPC has not pleaded the
difference in nuisance or unreasonable disturbance between the WUC
carried out by Abigroup and had the WUC been carried out in a way
consistent with “appropriate Australian Industry Practice” within the
context of this paragraph;

vi. saysfurther that GPC has not pleaded causation between the allegation that
the WUC was not carried out in a way that consistent with “appropriate
Australian Industry Practice” within the context of this paragraph and the
loss and damage alleged to have been suffered (or will be suffered) by GPC
by reason of the allegations the subject of this paragraph;

vii. inthe premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

viii. otherwise deniesthe allegation that Abigroup “did not conduct the Abigroup
Project Works in a way that was consistent with appropriate industry
practice” as alleged because:

1. it was not inconsistent with “Australian industry practice” for
Abigroup to have retained SMEC in relation to the design of the
Perimeter Walls in circumstances where SMEC was (at the relevant
time) areputable professional services company with skill, expertise
and experience in mgjor infrastructure projects including the design
of reclamation bunds;
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. it was not inconsistent with “Australian industry practice” for

Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which Abigroup did in respect of the construction methodology
for the Perimeter Walls in the areas of paleochannels;

. it was not inconsistent with “Australian industry practice” for

Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FL PE Project EIS and the DDP
ElS, which Abigroup did in respect of the construction methodol ogy
for the Perimeter Wallsin the areas of paleochannels;

. it was not inconsistent with “Australian industry practice” for

Abigroup to have constructed the Perimeter Walls in the areas of
paleochannel sin accordance with designsthat had been approved by
the Operational Works Permit and had been certified by an RPEQ;
and

. it was not inconsistent with “Australian industry practice” for

Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with;

0) asto subparagraph (f)(ii)(1), Abigroup deniesthe alegation for the reasons pleaded
in subparagraphs (f) to (n) above; and

p) denies subparagraph (g) for the reasons pleaded in subparagraphs (f) to (0) above.

65. Asto paragraph 65 of the 3PSOC, Abigroup:

a) asto subparagraph (a):

denies the alegation for the reasons pleaded in paragraph 64 above;

otherwise repeats and relies upon the matters pleaded in paragraphs 105 to

111 below.

b) asto subparagraph (b):

repeats and relies upon paragraph 12.m) above regarding the proper

construction of the Clause 12 Indemnity;

denies the alegation:
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1. for the reasons pleaded in paragraph 64 above; and

2. becausefurther or in the aternative, the alleged breach of the Clause
12 Indemnity arises from Abigroup’s performance of the WUC, as
required by the Contract, which is not “nuisance and unreasonable
noise and disturbance’” within the meaning of the Clause 12
Indemnity;

iii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 above.

“VI1. Mud Wave / Paleochannel Breaches— Remediation Precautions— Mitigation”

66. Abigroup admits that paragraph 66 of the 3PSOC generally reflects the effect of the
Class Action Plaintiffs’ allegations.

67. Asto paragraph 67 of the 3PSOC, Abigroup:

a) admitsthat the allegations generally reflect the effect of the Class Action Plaintiffs
allegations against GPC;

b) doesnot plead and is not required to plead to the particulars; and

c) says that the Class Action Plaintiffs also alege that notwithstanding the matters
pleaded at paragraphs 104(a) to 104(e) of the 3AFASOC, GPC did not:

i. adequately investigate the extent of turbidity caused by the mud wave or
any potential environmental impacts of the mobilisation of the soft seabed;
and

ii. halt construction of the Perimeter Walls until such investigations and
mitigation efforts (pleaded in paragraph 104(f)(ii) of the 3FASOC) were
implemented.

Particulars
A. Paragraph 104(f) of the 3FASOC.
68. Asto paragraph 68 of the 3PSOC, Abigroup:

a) admits that the allegation in subparagraph (a) generally reflects the effect of the
Class Action Plaintiffs’ allegations against GPC;

b) asto subparagraph (b):
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i. denies, as aleged in subparagraph (b)(i), that the Class Action Plaintiffs
allege that GPC breached the Bund Works Duty because GPC “did not
implement the Mitigation Steps’ (as defined at paragraph 67 of the 3PSOC)
because the Class Action Plaintiffs in fact allege that GPC breached the
Bund Works Duty by reason of GPC’ s failures to:

1. implement the “Mitigation Steps’ (as defined at paragraph 67 of the
3PSOC);

2. adequately investigate the extent of turbidity caused by the mud
wave or any potential environmental impacts of the mobilisation of
the soft seabed; and

3. halt construction of the Perimeter Wallsuntil such investigationsand
mitigation efforts (pleaded in paragraph 104(f)(ii) of the 3FASOC)
were implemented.

Particulars

A. Paragraph 104(f) of the 3FASOC, read together with
paragraphs 105 and 108 of the 3FASOC.

li. otherwise admits subparagraph (b)(ii).
69. Asto subparagraph 69 of the 3PSOC, Abigroup:

a) does not admit the existence of the alleged “turbidity effects’ because despite
reasonable enquiries within the time limited for thefiling of this Defence, Abigroup
remains uncertain as to the truth or falsity of the allegation;

b) otherwise:

i. as to subparagraph (a), does not admit the alegation because despite
reasonable enquiries within the time limited for the filing of this Defence,
Abigroup remains uncertain as to the truth or falsity of the alegation;

li. asto subparagraph (b)(i):
1. deniesthe alegation because:

A. none of the “obligations pursuant to the Abigroup Contract
pleaded in Part C” of the 3PSOC required Abigroup to
“attempt to mitigate turbidity effects by taking the Mitigation
Seps’;
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B. of the reasons pleaded above, in response to Part C of the
3PSOC;

C. with respect to the alleged Mitigation Step that Abigroup
should have layered “the future sections of the Perimeter
Walls, enabling the soft muds immediately below the rock to
compress rather than be displaced as a mud wave”, for the
reasons pleaded in paragraph 42 above;

D. with respect to the alleged Mitigation Step that Abigroup
ought to have installed PV Ds “adjacent to existing or future
sections of the Perimeter Walls’, for the reasons pleaded in
paragraph 47 above,

E. with respect to the alleged Mitigation Step that Abigroup
should have ‘ploughed’ “future sections of the Perimeter
Walls’, for the reasons pleaded in paragraph 51 above; and

F. with respect to the alleged Mitigation Step that Abigroup
should have installed “geotextile blanket across the existing
mud waves or any mud waves that appeared along future
sections of the Perimeter Walls to minimise the risk of post-
construction erosion”, for the reasons pleaded in paragraphs
53 and 55 above;

2. otherwise saysthat the allegation is insufficiently particularised and
liable to be struck out because GPC has failed to plead or
particul arise:

A. the extent to which it is alleged that Abigroup “contributed
to GPC'’ s breach of its Bund Works Duty”;

B. the specific “obligations pursuant to the Abigroup Contract
pleaded in Part C” relied upon by GPC;

C. the loss or damage that GPC alleges that Abigroup’s
“conduct” has caused in respect of the matters pleaded under
this heading in the 3PSOC,;

as to subparagraph (b)(ii), in the absence of further and proper particulars
regarding the allegations, can only presently deny the allegations for the
reasons pleaded in subparagraph (b)(ii) above, including the paragraphs of
this Defence cross referenced within that subparagraph; and
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iv. asto subparagraph (c), denies the alegation:

1. for the reasons pleaded in paragraph 26 above with respect to the
alleged Abigroup Duty of Care; and

2. otherwise, for the reasons pleaded in subparagraphs (b)(ii) and
(b)(iii) above.

70. Asto paragraph 70 of the 3PSOC, Abigroup:
a) asto subparagraph (a):
i. deniesthe allegation for the reasons pleaded in paragraph 69 above; and

Ii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below;

b) asto subparagraph (b):

i. repeats and relies upon paragraph 12.m) above regarding the proper
construction of the Clause 12 Indemnity;

li. deniesthe allegation:
1. for the reasons pleaded in paragraph 69 above; and

2. becausefurther or in the alternative, the alleged breach of the Clause
12 Indemnity arises from Abigroup’s performance of the WUC, as
required by the Contract, which is not “nuisance and unreasonable
noise and disturbance’” within the meaning of the Clause 12
Indemnity;

iii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below.

“VII1. Sealing Breaches — Construction Precautions — Backdoor geotextile”

71. Abigroup admits that paragraph 71 of the 3PSOC generally reflects the effect of the
Class Action Plaintiffs’ allegations.

72. Asto paragraph 72 of the 3PSOC, Abigroup:

a) says that, the “Specific Sealing Precautions’ particularised by GPC are in fact a
reference to numerous steps or acts, each of which are alleged by the Class Action
Plaintiffsto have, if implemented by GPC, reduced the " Sealing Risk”. Specifically,
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the particulars relied upon by GPC, and alleged by the Class Action Plaintiffs, are
that the “ Sealing Risk” would have been materially reduced if GPC had:

“ensured the design and as-built construction minimised the duration and
degree of permeability of the Perimeter Wallsto discharge spoil fromwithin
the Lagoon”, being the allegation pleaded in paragraph 114(a) of the
3FASOC;

. assuming the geotextile was to be installed “on the inside face of the

Perimeter Walls (exposed geotextile)”, taken the steps pleaded in
subparagraph 114(b)(iii)(2) of the 3FASOC,;

ensured that “in the design and construction of the Bund, the backdoor
sections of the Perimeter Walls were at no stage more permeabl e than other
sections, such that the Backdoor might [not] become a preferential path for
Prohibited Discharges from the lagoon back into the Harbour (directly or
across the Mud Flats)”, being the allegation pleaded in paragraph 114(c) of
the 3FASOC,; and

complied with its obligations concerning water quality aleged in Section
[D.4.4] of the 3FASOC, including that PASS was not exposed and oxidized
and no contaminants would be released from the Bund into any waters,
being the allegation pleaded in paragraph 114(e) of the 3FASOC;

(collectively, the Relevant Specific Sealing Obligations)

b) asto subparagraph (@), admits that the Class Action Plaintiffs allege against GPC,
relevantly, that taking the steps the subject of paragraph 71 of the 3PSOC and the
Relevant Specific Sealing Obligations:

was consistent with appropriate Australian industry practice, and was the
only course so consistent;

. was consistent with GPC’ s abligations pursuant to the Conditions set by the

Coordinator General, and was the only course so consistent; and

was consistent with GPC’ s obligations alleged in Section [D.4] and [D.6] of
the 3FASOC, and was the only course so consistent;

c) admits subparagraph (b)(i) generaly reflects the effect of the Class Action
Plaintiffs’ allegations;

d) admits subparagraph (b)(ii)(A) generally reflects the effect of the Class Action
Plaintiffs allegations; and
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€) deniessubparagraph (b)(ii)(B) because the matters pleaded therein are not the effect
of any allegation made by the Class Action Plaintiffs against GPC.

73. Asto paragraph 73 of the 3PSOC, Abigroup:

a) pleadsto the allegation on the basis of what is alleged in subparagraph 73(a) of the
3PSOC, being that the only relevant allegation made against Abigroup by GPC is,
in effect, that the design and construction of the Backdoor sections of the Perimeter
Walls omitted the installation of geotextile at al or, alternatively, in accordance
with appropriate Australian industry practice;

b) denies subparagraph (a) because it is untrue in that:

Abigroup did install geotextile to all sections of the Perimeter Walls,
including the Backdoor sections;

Particulars

A. The matters alleged are to be inferred by reason of the fact that

GPC acknowledged that Abigroup had completed all work required
in respect of “ Separable Portion 2A”, which, relevantly, included
the installation of geotextile up to RL 7.0 for all walls, including
the Perimeter Wallsin the letter from GPC to Abigroup, dated 22
November 2011 [ACC.002.001.0453].

. The matters alleged are also to be inferred by reason of the content

of the LNG Weekly Report for the period of 22 August 2011 to 28
August 2011 [GPC.003.004.9612], which, relevantly, states that
geotextile placement for Wall C and Wall E was 100% complete as
at 28 August 2011.

. The matters alleged are also to be inferred by reason of the content

of Abigroup’s weekly report dated 27 October 2011
[ACC.002.001.0827], which, relevantly, states that the geotextile
installation up to RL 7.0m was complete for all walls, including the
Perimeter Walls.

Abigroup did not author any ‘design’ regarding the placement of geotextile
to all sections of the Perimeter Walls, including the Backdoor sections; and

SMEC’s design for the placement of geotextile included the placement of
geotextile to all sections of the Perimeter Walls, including the Backdoor
sections.
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Particulars

A. IFC Drawings [GPC.200.038.5628].

c) asto subparagraph (b)(i):

saysthat the allegation isinsufficiently particularised and liable to be struck
out because GPC has failed to plead or particularise:

1. theextenttowhichitisallegedthat Abigroup “contributedto GPC's
breach of its Bund Works Duty”, particularly given the Relevant
Specific Sealing Obligations alleged by the Class Action Plaintiffs;

2. the specific “ obligations pursuant to the Abigroup Contract pleaded
in Part C” relied upon by GPC; or

3. theloss or damage that GPC alleges that Abigroup’s “conduct” has
caused in respect of the matters pleaded under this heading in the
3PSOC;

notwithstanding the lack of proper particulars, denies the allegation for the
reasons pleaded in subparagraph 73.b) above;

d) asto subparagraph (b)(ii)(A):

repeats and relies upon the matters pleaded in paragraph 12.b) above in
respect of the alleged “Professional Care Obligation”; and

. denies that Abigroup breached the “Professional Care Obligation” for the

reasons pleaded in subparagraph 73.b) above;

€) asto subparagraph (b)(ii)(B):

repeats and relies upon paragraph 12.c) above regarding the alleged “ Design
Fit for Purpose Obligation”; and

. denies that Abigroup breached the “Design Fit for Purpose Obligation” for

the reasons pleaded in subparagraph 73.b) above;

f) asto subparagraph (b)(ii)(C):

repeats and relies upon paragraph 12.d) above regarding the alleged
“General Fit for Purpose Obligation”; and

. deniesthat Abigroup breached the“ General Fit for Purpose Obligation” for

the reasons pleaded in subparagraph 73.b) above;
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g) asto subparagraph (b)(ii)(D):

i. repeatsand reliesupon paragraph 12.h) above regarding the alleged “ Proper
Purpose Obligation”; and

ii. denies that Abigroup breached the “Proper Purpose Obligation” for the
reasons pleaded in subparagraph 73.b) above;

h) as to subparagraph (b)(ii)(E), denies that Abigroup breached the alleged
“Workmanship Obligation” for the reasons pleaded in subparagraph 73.b) above;

i) asto subparagraph (b)(ii)(F):

i. repeats and relies upon paragraph 14 above regarding the aleged
“Environmental Protection Obligation”; and

ii. deniesthat Abigroup breached the “Environmental Protection Obligation”
for the reasons pleaded in subparagraph 73.b) above;

J) asto subparagraph (b)(ii)(G):

i. repeats and relies upon paragraph 13 above regarding the aleged
“Regulatory Compliance Obligation”;

ii. says that GPC has failed to plead or particularise how Abigroup did not
“conduct the Abigroup Project Works in a way that was consistent with the
Conditions set by the Coordinator General” or “those alleged in Section
[D.4] and [D.6] of the 3SFASOC”;

iii. is unsure what “Conditions set by the Coordinator General” that GPC is
referring to because GPC has not defined those “Conditions’ within the
3PSOC;

iv. inthe premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the adlegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.
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subject to the above, denies that Abigroup did not perform the Abigroup
Project Worksin away that was “consistent” with the Conditions set by the
Coordinator General, or those alleged in Section D.4 and D.6 of the 3PSOC,
because those allegations are untrue;

k) asto subparagraph (b)(ii)(H):

Vi.

repeats and relies upon paragraph 12.m) above regarding the alleged
“Nuisance Prevention Obligation”;

. saysthat GPC has failed to plead or particularise how an alleged failure to

conduct the Abigroup Project Works “in a way that was consistent with
appropriate Australian Industry Practice” resulted in a failure to “prevent
nuisance and unreasonable disturbance”’;

says that GPC has not pleaded that carrying out of the WUC in a way that
was consistent with “appropriate Australian Industry Practice” within the
context of this paragraph would have resulted in there being no nuisance or
unreasonabl e disturbance;

says further to the preceding subparagraph that GPC has not pleaded the
difference in nuisance or unreasonable disturbance between the WUC
carried out by Abigroup and had the WUC been carried out in a way
consistent with “appropriate Australian Industry Practice” within the
context of this paragraph;

says further that GPC has not pleaded causation between the allegation that
the WUC was not carried out in a way that consistent with “appropriate
Australian Industry Practice” within the context of this paragraph and the
loss and damage alleged to have been suffered (or will be suffered) by GPC
by reason of the allegations the subject of this paragraph;

in the premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.
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vii. otherwise denies the allegation for the reasons pleaded in subparagraph
73.b) above;

[) asto subparagraph (b)(ii)(I), Abigroup deniesthe allegation for the reasons pleaded
in subparagraphs (b) to (k) above; and

m) as to subparagraph (c), denies the allegation for the reasons pleaded in
subparagraphs (b) to (1) above.

74. Asto paragraph 74 of the 3PSOC, Abigroup:
a) asto subparagraph (a):
i. deniesthe alegation for the reasons pleaded in paragraph 73 above;

Ii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 above;

b) asto subparagraph (b):

i. repeats and relies upon paragraph 12.m) above regarding the proper
construction of the Clause 12 Indemnity;

ii. deniesthe allegation:
1. for the reasons pleaded in paragraph 73 above; and

2. becausefurther or in the aternative, the alleged breach of the Clause
12 Indemnity arises from Abigroup’s performance of the WUC,
which is not “nuisance and unreasonable noise and disturbance’
within the meaning of the Clause 12 Indemnity;

iii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below.

“IX. Sealing Breaches — Constructions [sic] Precautions — Geotextile installation”

75. Abigroup admits that paragraph 75 of the 3PSOC generally reflects the effect of the
Class Action Plaintiffs’ allegations.

76. Asto paragraph 76 of the 3PSOC, Abigroup:

a) saysthat the “ Specific Sealing Precautions’ are in fact a reference to the Relevant
Specific Sealing Obligations;
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b) asto subparagraph (@), admits that the Class Action Plaintiffs allege against GPC,
relevantly, that taking the steps pleaded in paragraph 75 of the 3PSOC and the
Relevant Specific Sealing Obligations:

i. was consistent with appropriate Australian industry practice, and was the
only course so consistent;

ii. was consistent with GPC'’ s obligations pursuant to the Conditions set by the
Coordinator General, and was the only course so consistent; and

lii. was consistent with GPC’ sobligations alleged in Section [D.4] and [D.6] of
the S3FASOC, and was the only course so consistent;

¢) admits subparagraph (b)(i) generally reflects the effect of the Class Action
Plaintiffs’ allegations against GPC;

d) admits subparagraph (b)(ii)(A) generaly reflects the effect of the Class Action
Plaintiffs’ allegations against GPC; and

€) deniessubparagraph (b)(ii)(B) because the matters pleaded therein are not the effect
of any allegation made by the Class Action Plaintiffs against GPC.

77. Asto subparagraph 77 of the 3PSOC, Abigroup:

a) pleadsto the allegation on the basis of what is alleged in subparagraph 77(a) of the
3PSOC, being that the only relevant allegation made against Abigroup by GPC is,
in effect, that the installation of geotextile was inadequate by reason of the matters
pleaded in that paragraph;

b) asto the allegations generaly:

i. says that the WUC did not require Abigroup to cover the geotextile to be
installed on the inner faces of the Bund Walls or Perimeter Walls with rock
fill, dredge spoil or any other similar material, so as to permanently secure
or anchor the geotextile in place, or so as to “insulate” the geotextile from
UV radiation, or “prevent dislocation of the geotextile resulting from
subsequent wind, waves, current or tides’;

Particulars

A. Abigroup repeats and relies upon the particulars given in respect of
paragraph 12.a)vii.3 above and also repeats and relies upon the
matters pleaded at paragraph 37 above.
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in performing the WUC, Abigroup was required to comply with the
Principal’s Project Requirements and, in respect of the geotextile,
specifically the following:

1. that geotextile was to be “incorporated into [sic, onto] the internal
face of the...bund —crest at 5.2mLAT” and that the “the Contractors
shall develop a system of holding down and keying in the geotextile
to ensure that the geotextile remains in place during subsequent
extension of the coreto 7.0 m LAT”;

Particulars

A. Section 3 — Project Requirements of the Contract, “Bund
Construction Specification”, item 1.9.

2. that the geotextile material was required to be non-woven with the
following characteristics:

A. Weight > 542g/m?,

B. Tensile Strength > 1690N

C. Trapezoida Tear > 644N

D. Puncture Resistance > 1070N;

E. Permittivity < 0.7 sec’’;

F. Apparent Opening Size < 0.150mm

G. Flow rate of lessthan or equal to 25L/m?/s
Particulars

A. Section 3 — Project Requirements of the Contract, “Bund
Construction Specification”, item 1.9.2.

following the completion of construction of the Bund by Abigroup, VODI
was required to “seal” the Bund and permanently secure the geotextile to
the Bund Walls and Perimeter Walls by placing dredge spoil on top of the
geotextile, along the inside batter of the Bund Walls (including the
Perimeter Walls), which, when complete, was intended to “seal the
geotextile filter to prevent excess seepage and loss of fines through the
geotextile”, secure the geotextile in place and aso minimise the migration
of fines through the Bund Walls and surrounding waters.
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Particulars
A. VODI Parcels 1,3 and 5 Contract [ GPC.999.001.2076],

clause 27.7(a)(iii), which required VODI to comply, at its
costs, with the DMP [GPC.999.001.3530].

B. VODI Parcel 5 Contract [GPC.200.010.5529], clause
27.7(a)(iii), which required VODI to comply, at its costs,
with the DMP [GPC.999.001.3530].

C. Sections4.4.1 and 4.4.2 of the DMP [GPC.999.001.3530 at
.3573], which was amended by revisions
[GPC.999.001.3678 at .3719, GPC.999.001.3747 at .3791,
GPC.999.001.3914 at .3959, GPC.999.001.3988 at .4034,
GPC.999.001.4157 at .4203, GPC.999.001.4326 at .4381,
and GPC.999.001.4510 at .4563].

D. Chapter 7 of the WBDDP EIS [GPC.999.001.7942 at
.8009].

C) as to subparagraph (a)(i), denies the allegation because Abigroup did install the
geotextile with “adequate overlap between [the] sheets or panels of geotextile”;

Particulars

A. SMEC Gladstone Western Basin - Bund Specification
Report, dated 20 December 2010 [ACC.004.001.8012 at
.8023].

B. Abigroup's Verification Checklist dated 30 October 2011
[GPC.001.008.1156 at .1173].

d) asto subparagraph (a)(ii), denies the allegation because Abigroup did “adequately
[stitch] (seams) between sheets or panels of geotextile”;

Particulars

A. Abigroup's Verification Checklist dated 30 October 2011
[GPC.001.008.1156 at .1173].

B. Abigroup's Verification Checklist dated 30 October 2011
[GPC.001.008.1156 at .1183].

C. RFI Admin_0030 Rev02 — Tear in Geotextile from
Abigroup to SMEC, [GPC.200.044.2627 at .2628].

€) asto subparagraph (a)(iii):
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i. denies the alegation because the technique used by Abigroup to place the
geotextile on the inside face of the Walls was not “uncontrolled” or
“inadequately controlled unrolling”, but instead involved the attachment of
the geotextile to the chassis of an excavator, with the geotextile then being
placed or rolled down the inside face of the Walls by the excavator, as
depicted in the below image:

Particulars of ()

A. Document entitled “ Detailed Description of the Design,
Engineering, Procurement and Construction Methodol ogy”
[GPC.200.037.0104] at [0128].

ii. inthe aternative, if Abigroup did place the geotextile on the inside face of
the Walls in an “uncontrolled” or way that involved “inadequately
controlled unrolling” (which allegation is denied), that did not cause any
systemic defect or failing to the geotextile;

f) asto subparagraph (a)(iv):
i. doesnot admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so asto enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations;
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notwithstanding the lack of proper particulars, denies the allegations
because Abigroup did ‘adequately anchor’ the geotextile to the face of the
Bund Walls and Perimeter Walls and at the ‘base’ of each sheet, pending
the covering of the geotextile with dredge spoil by VODI; and

otherwise repeats and relies upon the matters pleaded in paragraph 38 above
with respect to the Methodology to Reduce Hydrostatic Pressure on the
Geotextile.

g) asto subparagraph (a)(v):

says that SMEC's design for the placement of geotextile did not require
Abigroup to install the geotextile “as a blanket past the toe of each Wall, so
as to cover the lateral area over which a mud wave had arisen or might
arise as a result of continued settlement of the Wall”;

. further, saysthat:

1. Abigroup was not required, pursuant to the Abigroup Contract, to
install the geotextile in the manner alleged; and

2. theinstalation of the geotextile in the manner alleged did not form
apart of the WUC,

therefore denies the allegation (if it be alleged) that Abigroup was required
to install the geotextile in the manner alleged pursuant to the Contract; and

subject to the above, and in any case, deniesthe all egation because Abigroup
did extend the laying of the geotextile 1m past the toe of the Wall;

h) asto subparagraph (a)(vi):

saysthat it was not possible for Abigroup to ‘ promptly cover’ the geotextile
in the manner alleged because of the matters pleaded in paragraph 77.b)
above;

I. saysthat responsibility for covering the geotextilein the manner alleged was

not Abigroup's, but rather was the responsibility of GPC through its
arrangements with VODI,

Particulars
A. Paragraph 77.b)iii above.

in the premises, says that:
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1. Abigroup was not required, pursuant to the Contract, to ‘ promptly
cover’ the geotextile in the manner alleged; and

2. the'prompt covering’ of the geotextilein the manner alleged did not
form a part of the WUC;

iv. therefore denies the alegation that Abigroup was required to ‘promptly
cover’ the geotextile in the manner alleged pursuant to the Abigroup
Contract; and

v. further saysthat GPC does not allege that the exposure of the geotextile to
UV radiation caused any specific damage to the geotextile which caused or
contributed to the loss alleged;

i) asto subparagraph (b)(i):

i. saysthat theallegation isinsufficiently particularised and liable to be struck
out because GPC hasfailed to plead or particularise:

1. theextenttowhichitisallegedthat Abigroup “contributedto GPC's
breach of its Bund Works Duty”, particularly given:

A. the Relevant Specific Sealing Obligations alleged by the
Class Action Plaintiffs; and

B. that GPC does not plead or particularise the extent to which
each of the matters pleaded in subparagraphs 77(a) caused or
contributed to GPC’s alleged “breach of its Bund Works
Duty”;

2. the specific “ obligations pursuant to the Abigroup Contract pleaded
in Part C” relied upon by GPC; and

3. theloss or damage that GPC alleges that Abigroup’s *conduct” has
caused in respect of the matters pleaded under this heading in the
3PSOC;

ii. inthe aternative, and subject to the provision of proper particulars, denies
the allegation in subparagraph (b)(i)(A) because in the premises of the
matters pleaded in subparagraphs (b) to (h) above:

1. Abigroup instaled the geotextile in the way required by the
Abigroup Contract; and



138

2. Abigroup was not required to install the geotextile in a way not
required by the Abigroup Contract;

lii. denies subparagraph (b)(i)(B):
1. for the reasons pleaded in (ii) above; and

2. further or alternatively, because the Relevant Specific Sealing
Obligations are aso relevant to the Bund Works Duty and are also
reasons why the Class Action Plaintiffs allege that GPC breached
the Bund Works Duty;

J) asto subparagraph (b)(ii)(A):

i. repeats and relies upon the matters pleaded in paragraph 12.b) above in
respect of the alleged “ Professional Care Obligation”; and

ii. deniesthat Abigroup breached the “Professional Care Obligation” for the
reasons pleaded in subparagraphs (b) to (h) above and because Abigroup’s
installation of the geotextile was “consistent with appropriate Australian
industry practice”;

k) asto subparagraph (b)(ii)(B):

i. repeats and relies upon paragraph 12.c) regarding the alleged “Design Fit
for Purpose Obligation”;

ii. deniesthat Abigroup breached the “Design fit for Purpose Obligation” for
the reasons pleaded in subparagraphs (b) to (h) above and because
Abigroup’s installation of the geotextile was “consistent with appropriate
Australian industry practice’;

[) asto subparagraph (b)(ii)(C):

i. repeats and relies upon paragraph 12.d) regarding the alleged “ General Fit
for Purpose Obligation”; and

li. deniesthat Abigroup breached the* General Fit for Purpose Obligation” for
the reasons pleaded in subparagraphs (b) to (h) above and because
Abigroup’s installation of the geotextile was “consistent with appropriate
Australian industry practice’;

m) as to subparagraph (b)(ii)(D):
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repeats and relies upon paragraph 12.h) above regarding the alleged “ Proper
Purpose Obligation”; and

. denies that Abigroup breached the “Proper Purpose Obligation” for the

reasons pleaded in subparagraphs (b) to (h) above and because Abigroup’s
instalation of the geotextile was “consistent with appropriate Australian
industry practice”;

n) as to subparagraph (b)(ii)(E), Abigroup denies that it breached the alleged
“Workmanship Obligation” for the reasons pleaded in subparagraphs (b) to (h)
above and because Abigroup’s installation of the geotextile was “ consistent with
appropriate Australian industry practice”;

0) asto subparagraph (b)(ii)(F):

repeats and relies upon paragraph 14 above regarding the aleged
“Environmental Protection Obligation”; and

denies that Abigroup breached the “Environmental Protection Obligation”
for the reasons pleaded in subparagraphs (b) to (h) above and because
Abigroup’s installation of the geotextile was “consistent with appropriate
Australian industry practice”;

p) asto subparagraph (b)(ii)(G):

repeats and relies upon paragraph 13 above regarding the aleged
“Regulatory Compliance Obligation”;

. says that GPC has failed to plead or particularise how Abigroup did not

“conduct the Abigroup Project Works in a way that was consistent with the
Conditions set by the Coordinator General” or “those alleged in Section
[D.4] and [D.6] of the 3FASOC’;

is unsure what “Conditions set by the Coordinator General” that GPC is
referring to because GPC has not defined those “Conditions’ within the
3PSOC;

iv. inthe premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
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this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

V. subject to the above, denies that Abigroup did not perform the Abigroup

Project Worksin away that was “ consistent” with the Conditions set by the
Coordinator General, or those alleged in Section D.4 and D.6 of the 3PSOC,
because those allegations are untrue;

g) asto subparagraph (b)(ii)(H):

repeats and relies upon paragraph 23 above regarding the alleged
“Geotextile Installation Obligation”;

. denies subparagraph (H)(I) because it is untrue and otherwise repeats and

relies upon the matters pleaded in subparagraphs (b)(i) to (b)(iii) above; and

denies subparagraphs (H)(I) to (H)(V) because those allegations are untrue
and says further that GPC has not particularised the alegations,

r) asto subparagraph (b)(ii)(1):

repeats and relies upon paragraph 12.m) above regarding the alleged
“Nuisance Prevention Obligation”;

. saysthat GPC has failed to plead or particularise how an alleged failure to

conduct the Abigroup Project Works “in a way that was consistent with
appropriate Australian Industry Practice” resulted in a failure to “prevent
nuisance and unreasonable disturbance”;

says that GPC has not pleaded that carrying out of the WUC in away that
was consistent with “appropriate Australian Industry Practice” within the
context of this paragraph would have resulted in there being no nuisance or
unreasonabl e disturbance;

says further to the preceding subparagraph that GPC has not pleaded the
difference in nuisance or unreasonable disturbance between the WUC
carried out by Abigroup and had the WUC been carried out in a way
consistent with “appropriate Australian Industry Practice” within the
context of this paragraph;

says further that GPC has not pleaded causation between the allegation that
the WUC was not carried out in a way that consistent with “appropriate



141

Australian Industry Practice” within the context of this paragraph and the
loss and damage alleged to have been suffered (or will be suffered) by GPC
by reason of the allegations the subject of this paragraph;

vi. inthe premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations;

vii. otherwise denies the alegations for the reasons pleaded in subparagraphs
(b) to (h) and () above;

s) asto subparagraph (b)(ii)(J), Abigroup deniesthe allegation for the reasons pleaded
in subparagraphs (b) to (r) above; and

t) as to subparagraph (c), denies the allegation for the reasons pleaded in
subparagraphs (b) to (s) above.

78. Asto paragraph 78 of the 3PSOC, Abigroup:
a) asto subparagraph (a):
i. deniesthe allegation for the reasons pleaded in paragraph 77 above; and

ii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below.

b) asto subparagraph (b):

i. repeats and relies upon paragraph 12.m) above regarding the proper
construction of the Clause 12 Indemnity;

ii. deniesthe allegation:
1. for the reasons pleaded in paragraph 77 above; and

2. becausefurther or in the alternative, the alleged breach of the Clause
12 Indemnity arises from Abigroup’s performance of the WUC,
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which is not “nuisance and unreasonable noise and disturbance’
within the meaning of the Clause 12 Indemnity;

lii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below.

“X. Sealing Breaches — Constructions[sic] Precautions— Construction schedule’

79. As to paragraph 79 of the 3PSOC, Abigroup denies the allegation because the true
effect of the Class Action Plaintiffs’ allegations is that GPC approved a construction
schedule that included Filling Operations, which, relevantly:

a) provided for the application of geotextile liner to the Backdoor Sections of
Perimeter Walls after its application to other sections (if at all);

b) provided for the application of “clean fill” as a “sealing layer” to the Backdoor
sections of Perimeter Walls after its application to other sections, in particular,
during the period after construction of theinternal sand wall dissecting the Modified
Reclamation Area into the north cell and south cell; and

c) inthe premises of (a) and (b), that GPC did not take reasonable care to ensure that
the Backdoor sections of the Perimeter Walls were at no stage more permeabl e than
the other sections of the Perimeter Walls, so as to prevent the Backdoor becoming
apreferential path for Prohibited Discharges from the lagoon back into the Harbour
(directly or across the Mud Flats).

Particulars
A. Prohibited Discharges are defined by paragraph 27 of the 3FASOC.
80. Asto paragraph 80 of the 3PSOC, Abigroup:

a) as to subparagraph (@), denies the allegation for the reasons pleaded in paragraph
79 above and says that the true effect of the Class Action Plaintiffs allegationsis
that not taking of the steps pleaded to in paragraph 79 above, and implementing the
Relevant Specific Sealing Obligations:

i. was consistent with appropriate Australian industry practice, and was the
only course so consistent;

ii. was consistent with GPC'’ s obligations pursuant to the Conditions set by the
Coordinator General, and was the only course so consistent; and

lii. was consistent with GPC’ sobligations alleged in Section [D.4] and [D.6] of
the S3FASOC, and was the only course so consistent;
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b) asto subparagraph (b):

denies the alegation for the reasons pleaded in paragraph 79 above; and

says that the true effect of the Class Action Plaintiffs' allegationsisthat the
design and construction practices pleaded in paragraph 79 above comprised
abreach of the Bund Works Duty, for the reasons pleaded in subparagraphs
80(b)(i) and 80(b)(ii)(A) of the 3PSOC.

81. Asto paragraph 81 of the 3PSOC, Abigroup:

a) pleads to the alegation on the basis of what is alleged in subparagraph 79 of the
3PSOC, being that the only relevant allegation made against Abigroup by GPC is,
in effect, that:

Abigroup’s programming methodology for the laying of the geotextile
provided for the application of geotextile liner to the Backdoor sections of
Perimeter Walls after its application to other sections; and

the aforementioned programming methodology resulted in the Backdoor
sections of the Perimeter Walls being more permeable than other sections
of the Perimeter Walls, such that the Backdoor sections became a
preferential path for Prohibited Discharges from the lagoon back into the
Harbour (directly or across the Mud Flats), during the laying of the
geotextile;

b) asto the allegations generadly:

denies the allegations because Abigroup did not ‘apply’ the geotextile liner
to the Backdoor Sections of the Perimeter Walls “after its application to
other sections’ because that allegation is untrue, because Abigroup in fact
applied the geotextile to the Backdoor Sections of the Perimeter Walls
before other sections of the Perimeter Walls;

Particulars

A. LNG Weekly Report for the Period Monday 15 August 2011
to 21 August 2011 [GPC.003.004.9618].LNG Weekly
Report for the Period Monday 22 August 2011 to Sunday 28
August 2011 [GPC.003.004.9612].

B. LNG Weekly Report for the Period Monday 29 August 2011
to Sunday 4 September 2011 [GPC.001.070.0444].
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saysthat it isnot practically or reasonably possible to program the laying of
the geotextile across the entire area of the Perimeter Wallsimmediately and
that no matter how the geotextile is laid, there will always be ‘preferential
path(s)’ at some point during the laying of the geotextile;

says that Abigroup’s programming methodology for the laying of the
geotextile did not contemplate or include the depositing of dredge spoil, nor
the application of “clean fill” asa“sealing layer” to the Backdoor sections
of Perimeter Walls, because those matters were not within the scope of
Abigroup’s Works; and

saysthat, if the Court findsthat the release or escape of dredge spoil through
‘preferential paths' occurred and that thiswas a* Prohibited Discharge”, that
could only have been after Abigroup had laid geotextile across the entire
area of the Perimeter Walls, including the Backdoor sections, because there
was no dredge spoil deposited within the Bund until Abigroup had
completed installation of the geotextile;

c) as to subparagraph (a@)(i), denies the alegation for the reasons pleaded in
subparagraph (b) above;

d) asto subparagraph (a)(ii):

does not admit the allegation that the “Backdoor sections of the Perimeter
Walls were [not] at no stage more permeable than the other sections of the
Perimeter Walls, so as to prevent the Backdoor becoming a preferential
path for Prohibited Discharges from the lagoon back into the Harbour”
because despite reasonable enquiries within the time limited for thefiling of
this Defence, Abigroup remains uncertain as to the truth or falsity of the
alegation; and

. otherwise denies the allegation for the reasons pleaded in subparagraph

81.b) above;

€) asto subparagraph (b)(i):

saysthat the allegation isinsufficiently particularised and liable to be struck
out because GPC has failed to plead or particularise:

1. theextenttowhichitisalleged that Abigroup “contributed to GPC's
breach of its Bund Works Duty”, particularly given the Relevant
Specific Sealing Obligations aleged by the Class Action Plaintiffs;
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2. the specific “ obligations pursuant to the Abigroup Contract pleaded
in Part C” relied upon by GPC;

3. theloss or damage that GPC alleges that Abigroup’s “conduct” has
caused in respect of the matters pleaded under this heading in the
3PSOC;

ii. notwithstanding the lack of proper particulars, denies the allegation for the
reasons pleaded in subparagraph 81.b) above;

f) asto subparagraph (b)(ii)(A):

i. repeats and relies upon the matters pleaded in paragraph 12.b) above in
respect of the alleged “Professional Care Obligation”; and

ii. deniesthat Abigroup breached the “Professional Care Obligation”:
1. for the reasons pleaded in subparagraph 81.b) above; and

2. because Abigroup’ s programming methodol ogy for the laying of the
geotextile was not inconsistent with “Australian industry practice”,
especially in circumstances where there was no dredge spoil being
placed within the Bund during the performance of Abigroup’s
works;

g) asto subparagraph (b)(ii)(B):

i. repeats and relies upon paragraph 12.d) regarding the alleged “ General Fit
for Purpose Obligation”;

ii. denies that Abigroup’s programming methodology for the laying of the
geotextileis capable of constituting abreach of the” General Fit for Purpose
Obligation”;

iii.  further or in the alternative, denies the allegation:
1. for the reasons pleaded in subparagraph 81.b) above; and

2. because Abigroup’ s programming methodol ogy for the laying of the
geotextile was not inconsistent with “Australian industry practice”,
especialy in circumstances where there was no dredge spoil being
placed within the Bund during the performance of Abigroup’s
works,

h) asto subparagraph (b)(ii)(C):
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i. repeatsand relies upon paragraph 12.h) above regarding the alleged “ Proper
Purpose Obligation”;

Ii. deniesthat Abigroup breached the alleged “Proper Purpose Obligation” as
alleged:

1. because the programming methodology for the laying of the
geotextile was proper and adequate;

2. for the reasons pleaded in subparagraph 81.b) above; and

3. because Abigroup’ s programming methodol ogy for the laying of the
geotextile was not inconsistent with “ Australian industry practice’,
especially in circumstances where there was no dredge spoil being
placed within the Bund during the performance of Abigroup’s
works;

i) as to subparagraph (b)(ii)(D), denies that it breached the alleged “Workmanship
Obligation”:

i. because the programming methodology for the laying of the geotextile is
not capable of constituting a breach of the aleged “Workmanship
Obligation”;

ii. further or in the aternative:

1. because Abigroup did use “suitable new materials’ and “ proper and
tradesmanlike workmanship” with respect to its programming
methodology for the laying of the geotextile;

2. for the reasons pleaded in subparagraph 81.b) above; and

3. because Abigroup’ s programming methodol ogy for the laying of the
geotextile was not inconsistent with “Australian industry practice”,
especially in circumstances where there was no dredge spoil being
placed within the Bund during the performance of Abigroup’s
works;

j) asto subparagraph (b)(ii)(E):

i. repeats and relies upon paragraph 14 above regarding the aleged
“Environmental Protection Obligation”;
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denies that it breached the alleged “Environmental Protection Obligation”
on the basis that it “did not conduct the Abigroup Project Works in a way
that was consistent with appropriate Australian industry practice” because:

1. of thereasons pleaded in subparagraph 81.b) above; and

2. because Abigroup’ s programming methodol ogy for the laying of the
geotextile was not inconsistent with “Australian industry practice”,
especialy in circumstances where there was no dredge spoil being
placed within the Bund during the performance of Abigroup’s
works;

k) asto subparagraph (b)(ii)(F):

repeats and relies upon paragraph 13 above regarding the aleged
“Regulatory Compliance Obligation”;

. says that GPC has failed to plead or particularise how Abigroup did not

“conduct the Abigroup Project Works in a way that was consistent with the
Conditions set by the Coordinator General” or “those alleged in Section
[D.4] and [D.6] of the 3FASOC’;

is unsure what “Conditions set by the Coordinator General” that GPC is
referring to because GPC has not defined those “Conditions’ within the
3PSOC;

in the premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

subject to the above, denies that Abigroup did not perform the Abigroup
Project Worksin away that was “ consistent” with the Conditions set by the
Coordinator General, or those alleged in Section D.4 and D.6 of the 3PSOC,
because those allegations are untrue.

I) asto subparagraph (b)(ii)(G):
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i. repeats and relies upon paragraph 12.m) above regarding the alleged
“Nuisance Prevention Obligation”;

li. saysthat GPC has failed to plead or particularise how an alleged failure to
conduct the Abigroup Project Works “in a way that was consistent with
appropriate Australian Industry Practice” resulted in a failure to “prevent
nuisance and unreasonable disturbance”;

lii. saysthat GPC has not pleaded that carrying out of the WUC in away that
was consistent with “appropriate Australian Industry Practice” within the
context of this paragraph would have resulted in there being no nuisance or
unreasonabl e disturbance;

iv. says further to the preceding subparagraph that GPC has not pleaded the
difference in nuisance or unreasonable disturbance between the WUC
carried out by Abigroup and had the WUC been carried out in a way
consistent with “appropriate Australian Industry Practice” within the
context of this paragraph;

v. saysfurther that GPC has not pleaded causation between the allegation that
the WUC was not carried out in a way that consistent with “appropriate
Australian Industry Practice” within the context of this paragraph and the
loss and damage alleged to have been suffered (or will be suffered) by GPC
by reason of the allegations the subject of this paragraph;

vi. inthe premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so asto enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

vii. otherwise deniesthe allegation that Abigroup “ did not conduct the Abigroup
Project Works in a way that was consistent with appropriate industry
practice’ as alleged because:

1. of thereasons pleaded in subparagraph 81.b) above; and
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2. because Abigroup’ s programming methodol ogy for the laying of the
geotextile was not inconsistent with “Australian industry practice’,
especialy in circumstances where there was no dredge spoil being
placed within the Bund during the performance of Abigroup’s
works;

m) as to subparagraph (b)(ii)(H), denies the allegation for the reasons pleaded in
subparagraphs (d) to (1) above; and

n) as to subparagraph (c), denies the allegation for the reasons pleaded in
subparagraphs (d) to (m) above.

82. Asto paragraph 82 of the 3PSOC, Abigroup:
a) asto subparagraph (a):
i. deniesthe allegation for the reasons pleaded in paragraph 81 above; and

ii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below;

b) asto subparagraph (b):

i. repeats and relies upon paragraph 12.m) above regarding the proper
construction of the Clause 12 Indemnity;

li. deniesthe allegation:
1. for the reasons pleaded in paragraph 81 above; and

2. becausefurther or in the alternative, the alleged breach of the Clause
12 Indemnity arises from Abigroup’s performance of the WUC, as
required by the Contract, which is not “nuisance and unreasonable
noise and disturbance” within the meaning of the Clause 12
Indemnity;

lii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below.

“XI. Sealing Breaches — Remediation Precautions— Fit for purpose geotextile”
83. Asto paragraph 83 of the 3PSOC, Abigroup:

a) admitsthat paragraph 83 generally reflects the effect of the Class Action Plaintiffs
allegations; and
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b) says that the material facts relied upon by the Class Action Plaintiffs in respect of
the allegation includes the matters pleaded in paragraphs 126(a) to 126(d) of the
3FASOC.

84. Asto paragraph 84 of the 3PSOC, Abigroup:

a) says that the “Specific Sealing Precautions’ relied upon by GPC are in fact a
reference to the Relevant Specific Sealing Obligations; and

b) otherwise denies the allegation because it does not accurately reflect the effect of
the Class Action Plaintiffs allegations, which is (relevantly) as pleaded at
paragraph 126(a) to 126(e) of the 3FASOC.

85. Asto paragraph 85 of the 3PSOC, Abigroup:

a) does not plead to and is not required to plead to the matters pleaded in
subparagraphs (a) to (¢);

b) asto subparagraph (d), deniesthat the geotextile liner installed by Abigroup and the
method of the installation of the geotextile liner was not fit for the purpose of
“sealing” the Perimeter Walls because:

i. Abigroup owed no obligation pursuant to the Abigroup Contract to “seal”
the Perimeter Walls, nor did the WUC include the“ sealing” of the Perimeter
Walls, for the reasons pleaded in paragraph 12.a)vii above; and

ii. further or in the alternative, for the reasons pleaded in paragraphs 33, 34, 36
to 38, 72, 77 and 81 above.

c) asto subparagraph (e)(i):

i. saysthat theallegation isinsufficiently particularised and liable to be struck
out because GPC has failed to plead or particularise:

1. theextenttowhichitisalleged that Abigroup “contributed to GPC's
breach of its Bund Works Duty”;

2. the specific “ obligations pursuant to the Abigroup Contract pleaded
in Part C” relied upon by GPC; or

3. theloss or damage that GPC alleges that Abigroup’s “conduct” has
caused in respect of the matters pleaded under this heading in the
3PSOC;
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li. notwithstanding the lack of proper particulars, denies the allegation for the
reasons pleaded in subparagraph 85.b) above;

Asto subparagraph (e)(ii)(A):

i. repeats and relies upon the matters pleaded in paragraph 12.b) above in
respect of the alleged “ Professional Care Obligation”; and

ii. deniesthat Abigroup breached the “Professional Care Obligation” for the
reasons pleaded in subparagraph 85.b) above;

asto subparagraph (e)(ii)(B):

i. repeats and relies upon paragraph 12.c) regarding the alleged “Design Fit
for Purpose Obligation”; and

ii. deniesthat Abigroup breached the “Design Fit for Purpose Obligation” for
the reasons pleaded in subparagraph 85.b) above;

as to subparagraph (e)(ii)(C):

i. repeats and relies upon paragraph 12.d) regarding the alleged “ General Fit
for Purpose Obligation”; and

li. deniesthat Abigroup breached the* General Fit for Purpose Obligation” for
the reasons pleaded in subparagraph 85.b) above;

asto subparagraph (e)(ii)(D):

i. repeatsand reliesupon paragraph 12.h) above regarding the alleged “ Proper
Purpose Obligation”; and

ii. denies that Abigroup breached the “Proper Purpose Obligation” for the
reasons pleaded in subparagraph 85.b) above;

as to subparagraph (e)(ii)(E), denies that Abigroup breached the aleged
“Workmanship Obligation” for the reasons pleaded in subparagraph 85.b) above;

as to subparagraph (e)(ii)(F):

i. repeats and relies upon paragraph 14 above regarding the aleged
“Environmental Protection Obligation”; and

ii. deniesthat Abigroup breached the “Environmental Protection Obligation”
for the reasons pleaded in subparagraph 85.b) above;
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J) asto subparagraph (e)(ii)(G):

repeats and relies upon paragraph 13 above regarding the alleged
“Regulatory Compliance Obligation”;

. says that GPC has failed to plead or particularise how Abigroup did not

“conduct the Abigroup Project Works in a way that was consistent with the
Conditions set by the Coordinator General” or “those alleged in Section
[D.4] and [D.6] of the 3SFASOC’;

is unsure what “Conditions set by the Coordinator General” that GPC is
referring to because GPC has not defined those “Conditions’ within the
3PSOC;

in the premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations;

subject to the above, denies that Abigroup did not perform the Abigroup
Project Worksin away that was “ consistent” with the Conditions set by the
Coordinator General, or those alleged in Section D.4 and D.6 of the 3PSOC,
because those allegations are untrue.

k) asto subparagraph (e)(ii)(H):

repeats and relies upon paragraph 23 above regarding the alleged
“Geotextile Installation Obligation”;

. denies subparagraph (H)(i) for the reasons pleaded in paragraph 77.b)

above; and

denies subparagraphs (H)(ii) to (H)(v) because those allegations are untrue
and says further that GPC has not particularised the alegations,

[) asto subparagraph (e)(ii)(1):
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i. repeats and relies upon paragraph 12.m) above regarding the alleged
“Nuisance Prevention Obligation”;

li. saysthat GPC has failed to plead or particularise how an alleged failure to
conduct the Abigroup Project Works “in a way that was consistent with
appropriate Australian Industry Practice” resulted in a failure to “prevent
nuisance and unreasonable disturbance”;

lii. saysthat GPC has not pleaded that carrying out of the WUC in away that
was consistent with “appropriate Australian Industry Practice” within the
context of this paragraph would have resulted in there being no nuisance or
unreasonabl e disturbance;

iv. says further to the preceding subparagraph that GPC has not pleaded the
difference in nuisance or unreasonable disturbance between the WUC
carried out by Abigroup and had the WUC been carried out in a way
consistent with “appropriate Australian Industry Practice” within the
context of this paragraph;

v. saysfurther that GPC has not pleaded causation between the allegation that
the WUC was not carried out in a way that consistent with “appropriate
Australian Industry Practice” within the context of this paragraph and the
loss and damage alleged to have been suffered (or will be suffered) by GPC
by reason of the allegations the subject of this paragraph;

vi. inthe premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so asto enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations;

m) asto subparagraph (e)(ii)(J), Abigroup deniesthe allegation for the reasons pleaded
in subparagraphs (b) to (I) above; and

n) as to subparagraph (f), denies the allegation for the reasons pleaded in
subparagraphs (b) to (m) above.

86. Asto paragraph 86 of the 3PSOC, Abigroup:
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a) asto subparagraph (a):
i. deniesthe alegation for the reasons pleaded in paragraph 85 above; and

Ii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below;

b) asto subparagraph (b):

i. repeats and relies upon paragraph 12.m) above regarding the proper
construction of the Clause 12 Indemnity;

ii. deniesthe allegation:
1. for the reasons pleaded in paragraph 85 above; and

2. becausefurther or in the aternative, the alleged breach of the Clause
12 Indemnity arises from Abigroup’s performance of the WUC,
which is not “nuisance and unreasonable noise and disturbance’
within the meaning of the Clause 12 Indemnity;

iii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below.

“XI1. Sealing Breaches— Remediation Precautions— Sealing Backdoor (geotubes and Reno
Mattresses)”

87. Asto paragraph 87 of the 3PSOC, Abigroup:

a) deniestheallegation that it had not “ effected sealing” of the Backdoor, because that
allegation is untrue in circumstances where:

i. the Abigroup Contract did not require Abigroup to “seal” any part of the
Bund, the Bund Walls or the Perimeter Walls (including the Backdoor
section) for the reasons pleaded in paragraph 12.a)vii above;

ii. “sealing” of the Bund, the Bund Walls and the Perimeter Walls (including
the Backdoor section) was work to be performed by VODI, not Abigroup;
and

iii. at the completion of Abigroup’s Works, the Backdoor section of the
Perimeter Walls did have geotextile installed across it, which was
(relevantly) the extent of Abigroup’s obligations pursuant to the Abigroup
Contract with respect to that area of the Bund.

b) further to the above:
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i. admits that Abigroup did not install Geotubes in the area of the Backdoor,
nor Reno Mattresses in that same area, but repeats and relies upon the
matters pleaded in subparagraph (a) above and denies, for the reasons
pleaded in that subparagraph, that Abigroup was required to “seal” the
Backdoor section using any of these methods;

li. saysthat:

1. Abigroup was required, pursuant to the Abigroup Contract, to have
the works designed and constructed in the way required by the
Principal’s Project Requirements, including the FLPE Project EIS
and the DDP EIS;

Particulars

A. Abigroup Contract, definition of “Principal’s Project
Requirements’.

B. Abigroup Contract, definition of “WUC”, which (because of
the definition of Principal’s Project Requirements), included
the Principal’ s Project Requirements.

C. Abigroup Contract, clauses 2.1 and 2.2(c) of the General
Conditions.

D. The Abigroup EMPs were required to “comply with and
address the requirements of” the FLPE Project EIS — section
2.1 of the “Bund Construction Specification”, being Section
3 of the Abigroup Contract.

2. the Principa’s Project Requirements, including the FLPE Project
ElS and the DDP EIS, did not require the sealing of the Backdoor
by the use of Geotubes or Reno Mattresses;

3. SMEC'sdesigns did not require the sealing of the Backdoor by the
use of Geotubes or Reno Mattresses; and

4. the conditions of the Operational Works Permit and the
Commonwealth DDA did not require or permit the sealing of the
Backdoor by the use of Geotubes or Reno Mattresses.

88. Asto paragraph 88 of the 3PSOC, Abigroup:
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a) admits that subparagraph (a) generally reflects the effect of the Class Action
Plaintiffs allegations,

b) admits that subparagraph (b) generaly reflects the effect of the Class Action
Plaintiffs’ allegations;

c) doesnot admit subparagraph (c) because the allegation isitself uncertain, confusing
and liable to be struck out such that despite reasonable enquiries within the time
limited for the filing of this Defence, Abigroup is unable to admit or deny the
allegations;

d) admits that subparagraph (d) generally reflects the effect of the Class Action
Plaintiffs allegations; and

e) saysfurther that the Class Action Plaintiffsalso (relevantly) allege against GPC that
it did not, by not later than mid-August 2011, or aternatively 6 September 2011.:

i. delay or pause Filling Operations pending the matters pleaded in paragraphs
128(b) to 128(e) of the 3FASOC;

ii. adequately investigate the extent of turbidity or any potential environmental
impacts of the Prohibited Discharges of Spoil from the Modified
Reclamation area; and

lii. as to the Backdoor, direct VODI to effect sealing of the Backdoor using
Geotubes, Reno Mattresses or clean fill (or any other spoil).

Particulars
A. Paragraph 128 of the 3FASOC.
89. Asto paragraph 89 of the 3PSOC, Abigroup:

a) pleads to the alegations on the basis that the only alleged breach of the Abigroup
Contract by Abigroup was the alleged failure to seal the Backdoor by the use of
Geotubes or Reno Mattresses,

b) asto subparagraph (a):

i. saysthat thealegation isinsufficiently particularised and liable to be struck
out because GPC has failed to plead or particularise:

1. theextenttowhichitisallegedthat Abigroup “contributedto GPC's
breach of its Bund Works Duty”;
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the specific “ obligations pursuant to the Abigroup Contract pleaded
in Part C” relied upon by GPC; and

the loss or damage that GPC alleges that Abigroup’s “conduct” has
caused in respect of the matters pleaded under this heading in the
3PSOC;

further or in the alternative, repeats and relies upon the matters pleaded in
paragraph 87 above and, in the premises, denies the allegation for the
reasons pleaded in that paragraph;

c) asto subparagraph (b)(i):

repeats and relies upon the matters pleaded in paragraph 12.b) above
regarding the alleged “ Professional Care Obligation”;

. denies that Abigroup breached the alleged “ Professional Care Obligation”

for the reasons pleaded in paragraph 87 above;

in the alternative, denies the allegation because:

1.

it was not in accordance with “Australian industry practice” for
Abigroup to have retained SMEC in relation to the design of the
Backdoor section of the Bund in circumstances where SMEC was
(at therelevant time) areputable professional services company with
skill, expertise and experience in major infrastructure projects
including the design of reclamation bunds,

it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require the sealing of the Backdoor by the use of
Geotubes or Reno Mattresses,

it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and DDP
ElS, which did not require the sealing of the Backdoor by the use of
Geotubes or Reno Mattresses,

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Backdoor area of the Bund in
accordance with designs that had been approved by the Operational
Works Permit and had been certified by an RPEQ; and
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it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with;

d) asto subparagraph (b)(ii):

repeats and relies upon paragraph 12.h) above regarding the alleged “ Proper
Purpose Obligation”;

. deniesthat Abigroup breached the alleged “ Proper Purpose Obligation” for

the reasons pleaded in paragraph 87 above;

in the alternative, denies the allegation because:

1.

the design, materials and workmanship related to the Bund and the
Bund Walls (including the Perimeter Walls, and the Backdoor
section) were proper and adequate for their respective functions and
purposes and the WUC was constructed in a proper and correct
manner, under adequate and competent supervision;

it was not with “ Australian industry practice” for Abigroup to have
retained SMEC in relation to the design of the Backdoor section of
the Bund in circumstances where SMEC was (at the relevant time) a
reputable professional services company with skill, expertise and
experience in major infrastructure projects including the design of
reclamation bunds;

it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principa’s
Project Requirements, including the FLPE Project EIS and DDP
ElS, which did not require the sealing of the Backdoor by the use of
Geotubes or Reno Mattresses,

it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and DDP
ElS, which did not require the sealing of the Backdoor by the use of
Geotubes or Reno Mattresses,

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Backdoor area of the Bund in
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accordance with designs that had been approved by the Operational
Works Permit and had been certified by an RPEQ); and

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

iv. as to subparagraph (b)(iii), denies that it breached the aleged
“Workmanship Obligation” because:

1.

2.

of the reasons pleaded in paragraph 87 above;

Abigroup did use “suitable new materials’ and “proper and
tradesmanlike workmanship” during the construction of the Bund
and the Bund Walls (including the Perimeter Walls, and the
Backdoor section);

it was not inconsistent with “Australian industry practice” for
Abigroup to have retained SMEC in relation to the design of the
Backdoor section of the Bund in circumstances where SMEC was
(at therelevant time) areputable professional services company with
skill, expertise and experience in major infrastructure projects
including the design of reclamation bunds,

it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require the sealing of the Backdoor by the use of
Geotubes or Reno Mattresses,

it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require the sealing of the Backdoor by the use of
Geotubes or Reno Mattresses,

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Backdoor area of the Bund in
accordance with designs that had been approved by the Operational
Works Permit and had been certified by an RPEQ; and
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it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with;

V. asto subparagraph (b)(iv):

1.

repeats and relies upon paragraph 14 above regarding the alleged
“Environmental Protection Obligation”;

denies the alegation for the reasons pleaded in paragraph 87 above;

in the aternative, denies the allegation because:

A.

it was not with “Australian industry practice” for Abigroup
to have retained SMEC in relation to the design of the
Backdoor section of the Bund in circumstanceswhere SMEC
was (at the relevant time) a reputable professional services
company with skill, expertise and experience in major
infrastructure projects including the design of reclamation
bunds;

it was not inconsistent with “Australian industry practice”
for Abigroup to perform the WUC in accordance with the
Principal’s Project Requirements, including the FLPE
Project EIS and the DDP EIS, which did not require the
sealing of the Backdoor by the use of Geotubes or Reno
Mattresses,

it was not inconsistent with “Australian industry practice”
for Abigroup to rely upon and adopt the contents of the
Principal’s Project Requirements, including the FLPE
Project EIS and DDP EIS, which did not require the sealing
of the Backdoor by the use of Geotubes or Reno Mattresses,

. it was not inconsistent with “Australian industry practice”

for Abigroup to have constructed the Backdoor area of the
Bund in accordance with designs that had been approved by
the Operational Works Permit and had been certified by an
RPEQ; and

it was not inconsistent with “Australian industry practice”
for Abigroup to have constructed the Bund, the Bund Walls
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and the Perimeter Walls in accordance with the relevant
regulatory approvals which had been granted and pursuant to
which Abigroup was obliged to comply with.

4. denies the alegations in (iv)(B)(I1) for the reasons pleaded in 2
directly above.

€) asto subparagraph (b)(v):

repeats and relies upon paragraph 13 above regarding the aleged
“Regulatory Compliance Obligation”;

. says that GPC has failed to plead or particularise how Abigroup did not

“conduct the Abigroup Project Works in a way that was consistent with the
Conditions set by the Coordinator General” or “those alleged in Section
[D.4] and [D.6] of the 3SFASOC”;

is unsure what “Conditions set by the Coordinator General” that GPC is
referring to because GPC has not defined those “Conditions’ within the
3PSOC;

in the premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the adlegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations;

subject to the above, denies that Abigroup did not perform the Abigroup
Project Worksin away that was “consistent” with the Conditions set by the
Coordinator General, or those alleged in Section D.4 and D.6 of the
3FASOC, because those allegations are untrue.

f) asto subparagraph (b)(vi):

repeats and relies upon paragraph 12.m) above regarding the alleged
“Nuisance Prevention Obligation”;

. saysthat GPC has failed to plead or particularise how an alleged failure to

conduct the Abigroup Project Works “in a way that was consistent with
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appropriate Australian Industry Practice” resulted in a failure to “prevent
nuisance and unreasonable disturbance”;

lii. saysthat GPC has not pleaded that carrying out of the WUC in away that
was consistent with “appropriate Australian Industry Practice” within the
context of this paragraph would have resulted in there being no nuisance or
unreasonabl e disturbance;

iv. says further to the preceding subparagraph that GPC has not pleaded the
difference in nuisance or unreasonable disturbance between the WUC
carried out by Abigroup and had the WUC been carried out in a way
consistent with “appropriate Australian Industry Practice” within the
context of this paragraph;

v. saysfurther that GPC has not pleaded causation between the allegation that
the WUC was not carried out in a way that consistent with “appropriate
Australian Industry Practice” within the context of this paragraph and the
loss and damage alleged to have been suffered (or will be suffered) by GPC
by reason of the allegations the subject of this paragraph;

Vvi. inthe premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations;

vii. otherwise deniesthe allegation that Abigroup “did not conduct the Abigroup
Project Works in a way that was consistent with appropriate industry
practice” as alleged because:

1. of thereasons pleaded in paragraph 87 above,

2. it was not inconsistent with “Australian industry practice” for
Abigroup to have retained SMEC in relation to the design of the
Backdoor section of the Bund in circumstances where SMEC was
(at therelevant time) areputable professional services company with
skill, expertise and experience in major infrastructure projects
including the design of reclamation bunds,
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3. it was not inconsistent with “Australian industry practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
EIS, which did not require the sealing of the Backdoor by the use of
Geotubes or Reno Mattresses,

4. it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon the contents of the Principa’s Project
Requirements, including the FLPE Project EIS and the DDP EIS,
which did not require the sealing of the Backdoor by the use of
Geotubes or Reno Mattresses,

5. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Backdoor area of the Bund in
accordance with designs that had been approved by the Operational
Works Permit and had been certified by an RPEQ); and

6. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with;

g) asto subparagraph (b)(vii), Abigroup denies the allegation for the reasons pleaded
in subparagraphs (b) to (f) above; and

h) asto subparagraph (c), Abigroup denies the allegations for the reasons pleaded in
subparagraphs (b) to (g) above.

90. Asto paragraph 90 of the 3PSOC, Abigroup:
a) asto subparagraph (a):
i. deniesthe alegation for the reasons pleaded in paragraph 89 above; and

ii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below;

b) asto subparagraph (b):

i. repeats and relies upon paragraph 12.m) above regarding the proper
construction of the Clause 12 Indemnity; and

li. deniesthe allegation:
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1. for the reasons pleaded in paragraph 89 above; and

2. becausefurther or in the aternative, the alleged breach of the Clause
12 Indemnity arises from Abigroup’s performance of the WUC, as
required by the Contract, which is not “nuisance and unreasonable
noise and disturbance’” within the meaning of the Clause 12
Indemnity;

iii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below.

“XI1l. Sealing breaches — Remediation Precautions — Repair and reinforcement of
geotextile”

91. Asto paragraph 91 of the 3PSOC, Abigroup:

a) admitsthat the allegations generally reflect the effect of the Class Action Plaintiffs
allegations; and

b) saysfurther that the Class Action Plaintiffsalso (relevantly) allege against GPC that
it did not, by not later than mid-August 2011, or aternatively 6 September 2011:

i. delay or pause Filling Operations pending the matters pleaded in paragraphs
128(b) to 128(e) of the 3FASOC;

Ii. adequately investigate the extent of turbidity or any potential environmental
impacts of the Prohibited Discharges of Spoil from the Modified
Reclamation area; and

lii. as to the Backdoor, direct VODI to effect sealing of the Backdoor using
Geotubes, Reno Mattresses or clean fill (or any other spoil);

Particulars
A. Paragraph 128 of the 3SFASOC.

92. Abigroup admits that paragraph 92 of the 3PSOC generally reflects the effect of the
Class Action Plaintiffs’ allegations.

93. Asto paragraph 93 of the 3PSOC, Abigroup:

a) pleadsto the allegation on the basis of what is alleged in subparagraph 93(a) of the
3PSOC, being that the only relevant allegation made against Abigroup by GPC is,
in effect, that Abigroup did not, by no later than 1 August 2011 (or mid-August
2011 or 6 September 2011), remove any degraded, damaged or dislocated



165

(compromised) geotextile and reinstall geotextile by adopting the Reno Mattress
Sealing Method and or the Geotube Sealing Method and/or reinforce undamaged
geotextile and avoid the geotextile being compromised by “implementing
mitigation strategies’;

b) deniessubparagraph (a)(i) because, as at the compl etion of Abigroup’ sWorks, there
was no degraded, damaged or dislocated geotextile to be removed or, further or in
the aternative, only minor repair work remained to be completed, and such repair
work was completed soon after 6 September 2011,

¢) admits subparagraph (a)(ii), in that Abigroup did not “reinforce undamaged
geotextile” by “implementing mitigation strategies’, but denies (if it be alleged) that
Abigroup owed any obligation pursuant to the Abigroup Contract to:

i. “avoid the geotextile being compromised” after Abigroup had completed its
Works pursuant to the Abigroup Contract; or

ii. “implement mitigation strategies’ during the performance of its Works
pursuant to the Abigroup Contract, because the “mitigation strategies’
pleaded at paragraph 128(d) of the 3FASOC:

1. assumethat the geotextile was either not fit for purpose, or defective
in some way, when it was not; and

2. concern mattersthat were not within the scope of Abigroup’s Works
pursuant to the Abigroup Contract, specifically the matters pleaded
in subparagraphs 128(d)(2), 128(d)(5), 128(d)(6) and 128(d)(7) of
the 3FASOC,.

d) asto subparagraph (b)(i):

i. isunsurewhat “practice” pleaded in subparagraph 93(a) of the 3PSOC that
GPC isreferring to;

li. further, says that the allegation is insufficiently particularised and liable to
be struck out because GPC has failed to plead or particularise:

1. theextenttowhichitisalegedthat Abigroup “contributedto GPC's
breach of its Bund Works Duty”, particularly given the matters
alleged at paragraph 128 of the 3FASOC,;

2. the specific “ obligations pursuant to the Abigroup Contract pleaded
in Part C” relied upon by GPC;
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3. theloss or damage that GPC alleges that Abigroup’s *conduct” has
caused in respect of the matters pleaded under this heading in the
3PSOC;

iii. notwithstanding the lack of proper particulars, denies the allegation for the
reasons pleaded in subparagraphs 93.b) and 93.c) above;

asto subparagraph (b)(ii)(A):

i. repeats and relies upon the matters pleaded in paragraph 12.b) above in
respect of the alleged “ Professional Care Obligation”; and

Ii. deniesthat it breached the “Professional Care Obligation” for the reasons
pleaded in subparagraphs 93.b) and 93.c) above;

asto subparagraph (b)(ii)(B):

i. repeats and relies upon paragraph 12.d) regarding the alleged “ General Fit
for Purpose Obligation”; and

ii. deniesthat Abigroup breached the“ General Fit for Purpose Obligation” for
the reasons pleaded in subparagraphs 93.b) and 93.c) above;

as to subparagraph (b)(ii)(C):

i. repeatsand reliesupon paragraph 12.h) above regarding the alleged “ Proper
Purpose Obligation”; and

ii. denies that Abigroup breached the “Proper Purpose Obligation” for the
reasons pleaded in subparagraphs 93.b) and 93.c) above;

as to subparagraph (b)(ii)(D), denies that it breached the alleged “Workmanship
Obligation” for the reasons pleaded in subparagraphs 93.b) and 93.c) above;

as to subparagraph (b)(ii)(E):

i. repeats and relies upon paragraph 14 above regarding the alleged
“Environmental Protection Obligation”; and

li. deniesthat Abigroup breached the “Environmental Protection Obligation”
for the reasons pleaded in subparagraphs 93.b) and 93.c) above;

as to subparagraph (b)(ii)(F):

i. repeats and relies upon paragraph 13 above regarding the aleged
“Regulatory Compliance Obligation”;
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says that GPC has failed to plead or particularise how Abigroup did not
“conduct the Abigroup Project Works in a way that was consistent with the
Conditions set by the Coordinator General” or “those alleged in Section
[D.4] and [D.6] of the 3SFASOC’;

is unsure what “Conditions set by the Coordinator General” that GPC is
referring to because GPC has not defined those “Conditions’ within the
3PSOC;

in the premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the adlegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations;

subject to the above, denies that Abigroup did not perform the Abigroup
Project Worksin away that was “consistent” with the Conditions set by the
Coordinator General, or those alleged in Section D.4 and D.6 of the 3PSOC,
because those allegations are untrue.

k) asto subparagraph (b)(ii)(G):

repeats and relies upon paragraph 12.m) above regarding the alleged
“Nuisance Prevention Obligation”;

. saysthat GPC has failed to plead or particularise how an alleged failure to

conduct the Abigroup Project Works “in a way that was consistent with
appropriate Australian Industry Practice” resulted in a failure to “prevent
nuisance and unreasonable disturbance”’;

says that GPC has not pleaded that carrying out of the WUC in away that
was consistent with “appropriate Australian Industry Practice” within the
context of this paragraph would have resulted in there being no nuisance or
unreasonabl e disturbance;

says further to the preceding subparagraph that GPC has not pleaded the
difference in nuisance or unreasonable disturbance between the WUC
carried out by Abigroup and had the WUC been carried out in a way
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consistent with “appropriate Australian Industry Practice” within the
context of this paragraph;

v. saysfurther that GPC has not pleaded causation between the allegation that
the WUC was not carried out in a way that consistent with “appropriate
Australian Industry Practice” within the context of this paragraph and the
loss and damage alleged to have been suffered (or will be suffered) by GPC
by reason of the allegations the subject of this paragraph;

vi. inthe premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the adlegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

vii. otherwise denies the allegation for the reasons pleaded in subparagraphs
93.b) and 93.c) above;

I) as to subparagraph (b)(ii)(H), denies the allegation for the reasons pleaded in
subparagraphs (b) to (k) above; and

m) as to subparagraph (c), denies the allegation for the reasons pleaded in
subparagraphs (b) to (1) above.

94. Asto paragraph 94 of the 3PSOC, Abigroup:
a) asto subparagraph (a):
i. deniesthe alegation for the reasons pleaded in paragraph 93 above;

Ii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below;

b) asto subparagraph (b):

i. repeats and relies upon paragraph 12.m) above regarding the proper
construction of the Clause 12 Indemnity;

ii. deniesthe allegation:
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1. for the reasons pleaded in paragraph 93 above; and

2. becausefurther or in the aternative, the alleged breach of the Clause
12 Indemnity arises from Abigroup’s performance of the WUC,
which is not “nuisance and unreasonable noise and disturbance’
within the meaning of the Clause 12 Indemnity;

iii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below.

“XIV. Sealing breaches — Remediation Precautions — Other installation of geotubes and
Reno Mattresses’

95. As to paragraph 95 of the 3PSOC, Abigroup admits the alegations, but repeats and
relies upon the matters pleaded in paragraph 91 above.

96. Abigroup admits that paragraph 96 of the 3PSOC generally reflects the effect of the
Class Action Plaintiffs alegations, but says that the Class Action Plaintiffs also
relevantly allege that all of the matters pleaded at paragraphs 113 and 114 of the
3FASOC, many of which had nothing to do with Abigroup’s Works pursuant to the
Abigroup Contract, were:

a) consistent with appropriate Australian industry practice, and the only course
consistent;

b) consistent with GPC’ s obligations pursuant to the Conditions set by the Coordinator
General, and the only course consistent; and

c) consistent with GPC obligations alleged in Sections [D.4] and [D.6] of the
3FASOC, and the only course consistent.

97. Asto paragraph 97 of the 3PSOC, Abigroup:

a) saysthat by the pleaded dates, geotextile had been installed to the Perimeter Walls
by Abigroup, such that there were no areas of the constructed Perimeter Walls
where “ geotextile was not yet installed”;

b) further or in the aternative:

i. admits that Abigroup did not adopt the Reno Mattress Sealing Method
and/or the Geotube Sealing Method to areas of the Perimeter Walls where
geotextile was yet to be installed as at 1 August 2011, or mid-August 2011,
or 6 September 2011,
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saysthat Abigroup was required, pursuant to the Abigroup Contract, to have
the works designed and constructed in the way required by the Principal’s
Project Requirements, including the FL PE Project EIS and the DDP EIS;

Particulars

A. Abigroup Contract, definition of “Principal’s Project
Requirements’.

B. Abigroup Contract, definition of “WUC”, which (because of
the definition of Principal’s Project Requirements), included
the Principal’ s Project Requirements.

C. Abigroup Contract, clauses 2.1 and 2.2(c) of the General
Conditions.

D. The Abigroup EMPswere required to “comply with and
address the requirements of” the FLPE Project EIS — section
2.1 of the “Bund Construction Specification”, being Section 3
of the Abigroup Contract.

the Principa’s Project Requirements, including the FLPE Project EIS and
the DDP EIS, did not require that Abigroup, in the areas of the Perimeter
Walls where geotextile was yet to be installed as at 1 August 2011, or mid-
August 2011, or 6 September 2011, to “adopt the Reno Mattress Sealing
Method” and/or the “ Geotube Sealing Method”, or to adopt those methods
at al;

SMEC' sdesigns did not require that Abigroup, in the areas of the Perimeter
Walls where geotextile was yet to be installed as at 1 August 2011, or mid-
August 2011, or 6 September 2011, to “adopt the Reno Mattress Sealing
Method” and/or the “ Geotube Sealing Method”, or to adopt those methods
at al;

the conditions of the Operational Works Permit and the Commonwealth
DDA did not require Abigroup, in the areas of the Perimeter Walls where
geotextile was yet to be installed as at 1 August 2011, or mid-August 2011,
or 6 September 2011, to “adopt the Reno Mattress Sealing Method” and/or
the “ Geotube Sealing Method”, or to adopt those methods at all; and

Abigroup was not directed by GPC to “adopt the Reno Mattress Sealing
Method” and/or the “ Geotube Sealing Method” in the areas of the Perimeter
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Walls where geotextile was yet to be installed as at 1 August 2011, or mid-
August 2011, or 6 September 2011,

c) asto subparagraph (a):

saysthat the allegation isinsufficiently particularised and liable to be struck
out because GPC has failed to plead or particularise:

1. theextenttowhichitisallegedthat Abigroup “contributedto GPC's
breach of its Bund Works Duty”;

2. the specific “ obligations pursuant to the Abigroup Contract pleaded
in Part C” relied upon by GPC; or

3. theloss or damage that GPC alleges that Abigroup’s “conduct” has
caused in respect of the matters pleaded under this heading in the
3PSOC;

further or in the alternative, repeats and relies upon the matters pleaded in
paragraph 97.b) above and, in the premises, denies the allegation because
there were no obligations pursuant to the Abigroup Contract which, on their
proper construction, required Abigroup to, in the areas of the Perimeter
Walls where geotextile was yet to be installed as at 1 August 2011, or mid-
August 2011, or 6 September 2011, “adopt the Reno Mattress Sealing
Method” and/or the “ Geotube Sealing Method”, or to adopt those methods
at al.

d) asto subparagraph (b)(i):

repeats and relies upon the matters pleaded in paragraph 12.b) above
regarding the alleged “ Professional Care Obligation”;

. denies the breach of the alleged “Professional Care Obligation” for the

reasons pleaded in paragraph 97 above;
further or in the alternative, denies the allegation because:

1. it was not inconsistent with “Australian Industry Practice” for
Abigroup to have performed the installation of the geotextile in
accordance with the designs of SMEC in circumstances where
SMEC was (at the relevant time) a reputable professional services
company with skill, expertise and experience in major infrastructure
projects including the design of reclamation bunds;
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it was not inconsistent with “Australian Industry Practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and DDP
ElS, which did not require Abigroup to change methodology for the
installation of the geotextile during performance of the WUC in the
manner alleged;

it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and DDP
EIS, which did not require Abigroup to change methodology for the
installation of the geotextile during performance of the WUC in the
manner alleged;

it was not inconsistent with “Australian industry practice” for
Abigroup to have installed the geotextile on the Perimeter Walls of
the Bund in accordance with designs that had been approved by the
Operational Works Permit and had been certified by an RPEQ); and

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

€) Asto subparagraph (b)(ii):

repeats and relies upon paragraph 12.h) above regarding the alleged “ Proper
Purpose Obligation”;

. denies the breach of the alleged “Proper Purpose Obligation” for the

reasons pleaded in paragraph 97 above;

further or in the alternative, denies the allegation because:

1.

it was not inconsistent with “Australian Industry Practice” for
Abigroup to have performed the installation of the geotextile in
accordance with the designs of SMEC in circumstances where
SMEC was (at the relevant time) a reputable professional services
company with skill, expertise and experience in magjor infrastructure
projects including the design of reclamation bunds;

it was not inconsistent with “Australian Industry Practice” for
Abigroup to perform the WUC in accordance with the Principal’s
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Project Requirements, including the FLPE Project EIS and the DDP
EIS, which did not require Abigroup to change methodology for the
installation of the geotextile during performance of the WUC in the
manner alleged;

it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and DDP
ElS, which did not require Abigroup to change methodology for the
installation of the geotextile during performance of the WUC in the
manner alleged,;

it was not inconsistent with “Australian industry practice” for
Abigroup to have installed the geotextile on the Perimeter Walls of
the Bund in accordance with designs that had been approved by the
Operational Works Permit and had been certified by an RPEQ); and

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

f) asto subparagraph (b)(iii):

repeats and relies upon paragraph 14 above regarding the aleged
“Environmental Protection Obligation”;

. denies the breach of the alleged “ Environmental Protection Obligation” for

the reasons pleaded in paragraph 97 above;

further or in the alternative, denies the allegation because:

1.

it was not inconsistent with “Australian Industry Practice” for
Abigroup to have performed the installation of the geotextile in
accordance with the designs of SMEC in circumstances where
SMEC was (at the relevant time) a reputable professional services
company with skill, expertise and experience in major infrastructure
projects including the design of reclamation bunds;

it was not inconsistent with “Australian Industry Practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and DDP
ElS, which did not require Abigroup to change methodology for the
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installation of the geotextile during performance of the WUC in the
manner alleged,;

3. it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and DDP
ElIS, which did not require Abigroup to change methodology for the
installation of the geotextile during performance of the WUC in the
manner alleged;

4. it was not inconsistent with “Australian industry practice” for
Abigroup to have installed the geotextile on the Perimeter Walls of
the Bund in accordance with designs that had been approved by the
Operational Works Permit and had been certified by an RPEQ); and

5. it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

g) asto subparagraph (b)(iv):

repeats and relies upon paragraph 13 above regarding the aleged
“Regulatory Compliance Obligation”;

. says that GPC has failed to plead or particularise how Abigroup did not

“conduct the Abigroup Project Works in a way that was consistent with the
Conditions set by the Coordinator General” or “those alleged in Section
[D.4] and [D.6] of the 3FASOC’;

is unsure what “Conditions set by the Coordinator General” that GPC is
referring to because GPC has not defined those “Conditions’ within the
3PSOC;

. inthe premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and
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2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

V. subject to the above, denies that Abigroup did not perform the Abigroup

Project Worksin away that was “ consistent” with the Conditions set by the
Coordinator General, or those alleged in Section D.4 and D.6 of the 3PSOC,
because those allegations are untrue.

h) asto subparagraph (b)(v):

Vi.

repeats and relies upon paragraph 12.m) above regarding the alleged
“Nuisance Prevention Obligation”;

. saysthat GPC has failed to plead or particularise how an alleged failure to

conduct the Abigroup Project Works “in a way that was consistent with
appropriate Australian Industry Practice” resulted in a failure to “prevent
nuisance and unreasonable disturbance”;

says that GPC has not pleaded that carrying out of the WUC in away that
was consistent with “appropriate Australian Industry Practice” within the
context of this paragraph would have resulted in there being no nuisance or
unreasonabl e disturbance;

says further to the preceding subparagraph that GPC has not pleaded the
difference in nuisance or unreasonable disturbance between the WUC
carried out by Abigroup and had the WUC been carried out in a way
consistent with “appropriate Australian Industry Practice” within the
context of this paragraph;

says further that GPC has not pleaded causation between the allegation that
the WUC was not carried out in a way that consistent with “appropriate
Australian Industry Practice” within the context of this paragraph and the
loss and damage alleged to have been suffered (or will be suffered) by GPC
by reason of the allegations the subject of this paragraph;

in the premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and
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says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

vii. otherwise deniesthe allegation that Abigroup “did not conduct the Abigroup
Project Works in a way that was consistent with appropriate industry
practice” as alleged because:

1.

it was not inconsistent with “Australian Industry Practice” for
Abigroup to have performed the installation of the geotextile in
accordance with the designs of SMEC in circumstances where
SMEC was (at the relevant time) a reputable professional services
company with skill, expertise and experience in magjor infrastructure
projects including the design of reclamation bunds;

it was not inconsistent with “Australian Industry Practice” for
Abigroup to perform the WUC in accordance with the Principal’s
Project Requirements, including the FLPE Project EIS and the DDP
ElS, which did not require Abigroup to change methodology for the
installation of the geotextile during performance of the WUC in the
manner alleged,;

it was not inconsistent with “Australian industry practice” for
Abigroup to rely upon and adopt the contents of the Principa’s
Project Requirements, including the FLPE Project EIS and the DDP
ElIS, which did not require Abigroup to change methodology for the
installation of the geotextile during performance of the WUC in the
manner alleged;

it was not inconsistent with “Australian industry practice” for
Abigroup to have installed the geotextile on the Perimeter Walls of
the Bund in accordance with designs that had been approved by the
Operational Works Permit and had been certified by an RPEQ); and

it was not inconsistent with “Australian industry practice” for
Abigroup to have constructed the Bund, the Bund Walls and the
Perimeter Walls in accordance with the relevant regulatory
approvals which had been granted and pursuant to which Abigroup
was obliged to comply with.

as to subparagraph (b)(vi), Abigroup denies the allegation for the reasons pleaded
in subparagraphs (b) to (h) above; and

as to subparagraph (c), Abigroup denies the allegation for the reasons pleaded in
subparagraphs (b) to (i) above.
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98. Asto paragraph 98 of the 3PSOC, Abigroup:

a) asto subparagraph (a):
i. deniesthe alegation for the reasons pleaded in paragraph 97 above; and

ii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below;

b) asto subparagraph (b):

i. repeats and relies upon paragraph 12.m) above regarding the proper
construction of the Clause 12 Indemnity;

li. deniesthe allegation:
1. for the reasons pleaded in paragraph 97 above; and

2. becausefurther or in the alternative, the alleged breach of the Clause
12 Indemnity arises from Abigroup’s performance of the WUC, as
required by the Contract, which is not “nuisance and unreasonable
noise and disturbance’” within the meaning of the Clause 12
Indemnity;

lii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below.

“XV. General Remediation Precautions— Turbidity investigations”

99. Abigroup admits that paragraph 99 of the 3PSOC generally reflects the effect of the
Class Action Plaintiffs’ allegations..

100. Asto paragraph 100 of the 3PSOC, Abigroup:

a) denies subparagraph (a), because that is not the effect of any pleaded allegation by
the Class Action Plaintiffs; and

b) otherwise admitsthat the allegations generally reflect the effect of the Class Action
Plaintiffs’ allegations.

101. Asto paragraph 101 of the 3PSOC, Abigroup:

a) does not admit that it did not perform the aleged investigations because despite
reasonable enquiries within the time limited for thefiling of this Defence, Abigroup
remains uncertain as to the truth or falsity of the allegation;
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b) otherwisedeniesthat it wasrequired, pursuant to the Abigroup Contract, to perform
any of the alleged investigations and says further that:

i. section 4.2 of the Abigroup EMP — Construction (Revision 3) stated that
GPC “has overall responsbility for the Project’s environmental
management. GPC isresponsiblefor defining the Environmental Policy and
ensuring that there are adequate resources to support the policy
commitments. GPC reviews and monitors the environmental performance
of the Project”;

li. as pleaded at paragraph 21 above, the following obligations of the FLPE
Project EIS were stated to not be Abigroup’s because they fell outside the
scope of the WUC, specifically: “the development and implementation of a
Water Quality Monitoring Programfor dredging and decant based on water
quality objectives detailed in the EIS and any subsequent monitoring”;

lii. asalso pleaded at paragraph 21 above, the following requirements from the
CG Expansion Report were stated to not be Abigroup’s because they fell
outside the scope of the WUC:

1. “prior to commencement of construction of the bund walls for the
reclamation area, a monitoring program to assess the impacts of
construction on water quality and ecological health must be
developed in consultation with, and approved by DERM”;

2. “the approved monitoring program must be implemented over the
full period of construction and may form part of a broader WQMP
plan addressing the impact of dredging and disposal of dredge
spoil”; and

3. “monitoring the impacts of bund wall construction shall include
monitoring of any elevation of suspended solids resulting from bed
sediment scour at the northern end of the eastern bund wall and bed
sediment scour in the western channel [and] turbidity resulting from
scour at the northern end of the eastern bund wall and scour in the
western channel”.

102. Asto paragraph 102 of the 3PSOC, Abigroup:
a) asto subparagraph (a):

i. saysthat the allegation isinsufficiently particularised and liable to be struck
out because GPC has failed to plead or particularise:
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1. theextenttowhichitisalleged that Abigroup “contributed to GPC's
breach of its Bund Works Duty”;

2. the specific “ obligations pursuant to the Abigroup Contract pleaded
in Part C” relied upon by GPC; or

3. theloss or damage that GPC alleges that Abigroup’s “conduct” has
caused in respect of the matters pleaded under this heading in the
3PSOC;

notwithstanding the lack of proper particulars, denies the allegation for the
reasons pleaded in paragraph 101 above.

as to subparagraph (b)(i):

repeats and relies upon the matters pleaded in paragraph 12.b) above in
respect of the alleged “ Professional Care Obligation”; and

. deniesthat it breached the “Professional Care Obligation” for the reasons

pleaded in paragraph 101 above.

as to subparagraph (b)(ii):

repeats and relies upon paragraph 12.h) above regarding the alleged “ Proper
Purpose Obligation”; and

Ii. denies that Abigroup breached the “Proper Purpose Obligation” for the

reasons pleaded in paragraph 101 above.

asto subparagraph (b)(iii):

repeats and relies upon paragraph 14 above regarding the aleged
“Environmental Protection Obligation”; and

denies that Abigroup breached the “Environmental Protection Obligation”
for the reasons pleaded in paragraph 101 above.

asto subparagraph (b)(iv):

repeats and relies upon paragraph 13 above regarding the alleged
“Regulatory Compliance Obligation”;

. says that GPC has failed to plead or particularise how Abigroup did not

“conduct the Abigroup Project Works in a way that was consistent with the
Conditions set by the Coordinator General” or “those alleged in Section
[D.4] and [D.6] of the 3FASOC”; and
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is unsure what “Conditions set by the Coordinator General” that GPC is
referring to because GPC has not defined those “Conditions’ within the
3PSOC;

in the premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations;

subject to the above, denies that Abigroup did not perform the Abigroup
Project Worksin away that was “ consistent” with the Conditions set by the
Coordinator General, or those alleged in Section D.4 and D.6 of the 3PSOC,
because those allegations are untrue.

f) Asto subparagraph (b)(v):

repeats and relies upon paragraph 12.m) above regarding the alleged
“Nuisance Prevention Obligation”;

. saysthat GPC has failed to plead or particularise how an alleged failure to

conduct the Abigroup Project Works “in a way that was consistent with
appropriate Australian Industry Practice” resulted in a failure to “prevent
nuisance and unreasonable disturbance”;

says that GPC has not pleaded that carrying out of the WUC in away that
was consistent with “appropriate Australian Industry Practice” within the
context of this paragraph would have resulted in there being no nuisance or
unreasonabl e disturbance;

says further to the preceding subparagraph that GPC has not pleaded the
difference in nuisance or unreasonable disturbance between the WUC
carried out by Abigroup and had the WUC been carried out in a way
consistent with “appropriate Australian Industry Practice” within the
context of this paragraph;

says further that GPC has not pleaded causation between the allegation that
the WUC was not carried out in a way that consistent with “appropriate
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Australian Industry Practice” within the context of this paragraph and the
loss and damage alleged to have been suffered (or will be suffered) by GPC
by reason of the allegations the subject of this paragraph;

vi. inthe premises, does not admit the allegations because:

1. Abigroup is uncertain as to the truth or falsity of the allegations
because the allegations themselves are uncertain and not
particularised so as to enable Abigroup to respond to them such that
despite reasonable enquiries within the time limited for the filing of
this Defence, Abigroup is unable to admit or deny the allegations,
and

2. says that upon the provision of proper particulars, Abigroup will
review its response to the allegations.

vii. otherwise denies the alegation for the reasons pleaded in paragraph 101
above.

g) as to subparagraph (b)(vi), denies the allegation for the reasons pleaded in
subparagraphs (a) to (f) above; and

h) asto subparagraph (c), deniesthe allegation for the reasons pleaded subparagraphs
(a) to (g) above.

103. Asto paragraph 103, Abigroup:
a) asto subparagraph (a):
i. deniesthe allegation for the reasons pleaded in paragraph 102 above; and

ii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below;

b) asto subparagraph (b):

i. repeats and relies upon paragraph 12.m) above regarding the proper
construction of the Clause 12 Indemnity;

ii. deniesthe allegation:
1. for the reasons pleaded in paragraph 102 above; and

2. becausefurther or in the alternative, the alleged breach of the Clause
12 Indemnity arises from Abigroup’s performance of the WUC,



182

which is not “nuisance and unreasonable noise and disturbance’
within the meaning of the Clause 12 Indemnity;

lii. otherwise repeats and relies upon the matters pleaded in paragraphs 105 to
111 below.

“G. Overview of the indemnity claim”
104. Abigroup admits paragraph 104 of the 3PSOC.
105. Asto paragraph 105 of the 3PSOC, Abigroup:

a) is not required to plead to subparagraphs (a) and (b) because they contain no
allegation of material fact;

b) subject to the matters pleaded further below, and Abigroup’ s denials pleaded above
in respect of the alleged breaches of the Abigroup Contract and the Abigroup Duty
of Care, asto subparagraph (c):

i. admitsthe alegation only on the basis where this Court finds that:

1. GPC's liability to the Class Action Plaintiffs arises solely out of a
breach by Abigroup of the Abigroup Contract, or a negligent act or
omission in breach of the Abigroup Duty of Care; and

2. GPC’'sliability to the Class Action Plaintiffsisfound to have caused
the Class Action Plaintiffs a specific and identifiable loss by reason
of a specific alleged breach by Abigroup of the Abigroup Contract,
or a negligent act or omission in breach of the Abigroup Duty of
Care; however

ii. deniestheallegation if the scenario isone wherethis Court findsthat GPC's
liability to the Class Action Plaintiffs arises by reason of a combination of
a breach by Abigroup of the Abigroup Contract, or a negligent act or
omission in breach of the Abigroup Duty of Care, and a breach by GPC of
its obligations to the Class Action Plaintiffs because, pursuant to the terms
of the Clause 48 indemnity, any liability of Abigroup isto be reduced to the
extent that a negligent act or omission of GPC or its subcontractors
contributed to the liability, and the matters alleged by the Class Action
Plaintiffs against GPC are in the nature of negligent acts or omissions by
GPC or is subcontractors; and

Particulars
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A. Thefollowing allegations made by the Class Actions
Plaintiffs within the 3FASOC, any one of which, if proven,
must reduce any liability of Abigroup pursuant to the
Clause 48 indemnity because those matters are each a
negligent act or omission of GPC or its subcontractors
within the meaning of the Clause 48 Indemnity —
paragraphs 82, 83, 84, 85, 86, 87, 88, 89, 90, 100, 101, 102,
103, 104, 105, 106, 107, 108, 109, 110, 111, 112, 113, 114,
120, 121, 122, 123, 124, 125, 126, 127, 128, 129, 130, 131,
132, 133, 134, 135, 136, 137, 138, 139, 140, 141, 142, 143,
144, 145, 146, 147, 148, 149, 158, 159, 160, 161, 162, 163,
176, 181, 186, 187, 188 and 190.

B. Paragraphs42.d)v, 47.a)iv, 51.c), 55.d), 59.a), 59.b), 64.a),
64.f)iv, 64.f)v, 77.h), 81.b), 85.b), 87. 88.d) and 101 above.

iii. says further that GPC’ s allegations against Abigroup are in the nature of a
global claim as GPC;

1.

pleadsindividual breaches of the Contract under respective headings
in the 3PSOC,;

asserts, in each of the aforementioned individual breaches, that
Abigroup contributed to GPC’s |oss;

does not plead the causal nexus for each individual breach alleged
the loss alleged to have been caused by the pleaded breach;

does not plead the causal nexus for each individual breach the
alleged contribution alleged to have been caused by the pleaded
breach; and

by reason of (3) and (4) above, implicitly pleads that any one breach,
or any combination of breaches, or all of the breaches together,
caused thetotality of the loss, being the exposure to any damage that
may be awarded to the Class Action Plaintiffs;

iv. further to the foregoing subparagraph, says that GPC has not pleaded that it
isimpossible or impracticable to untangle the causal nexus of each alleged
breach and the damage or contribution which arises from each aleged

breach;

v. by reason of subparagraphs iii. and iv., above, says that GPC must either
properly plead and particularise the causal nexus of the damage claimed
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with respect to each individually pleaded breach of the Abigroup Contract,
or aternatively, to permit a global plea, assert that it is impossible or
impracticable to untangle the causal nexus of each individua breach to the
damage claimed; and

vi. further says that the following activities contributed to the damage or loss
claimed by the Class Action Plaintiffs which GPC has sought to recover
from Abigroup through the 3PSOC:

1. VODI commenced dredging using a back hoe dredger in or around
May 2011, prior to Abigroup completing its construction of the
Bund;

2. VODI commenced dredging using a cutter suction dredger prior to
Abigroup handing over exclusive control of the Bund; and

3. VODI disposed the Spoil at the East Bank Sea Disposal Site.

Particulars
A. Further particulars to be provided after disclosure by GPC.

c) deniessubparagraph (d) for the reasons pleaded above in response to the allegations

that Abigroup breached clause 12 of the Abigroup Contract.

106. Asto paragraph 106 of the 3PSOC, Abigroup:

a) deniesthe matters pleaded therein for the reasons pleaded in paragraph 105 above;

b) repeats and relies upon the matters pleaded in paragraph 105 above and, in the

premises, denies that “ Abigroup will be obliged to indemnify GPC” pursuant to the
Clause 48 Indemnity;

says further that, in addition to the matters pleaded at paragraph 105.b)ii above, if
(which isdenied) thereisliability to GPC pursuant to the Clause 48 Indemnity, the
following acts or omissions of GPC (which, by the definition of “Principal” within
the Abigroup Contract, includes VODI), must reduce Abigroup's liability:

i. VODI caused or contributed to damage to the Bund Walls and geotextile
installed by Abigroup during its dredging operations by excavating parts of
the Perimeter Walls and removing the geotextile in those parts of the
Perimeter Wallswherethe sinker linesand slurry lineswereinstalled during
its dredging operations,

ii. VODI subsequently constructed a raised reclamation area that:
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1. included a mound which was closer to the Perimeter Walls than was
contemplated by Abigroup at the time of the Abigroup Contract; and

2. adopted the donut technique when constructing the raised Bund
Walls and reclamation areg;

iii. the use of the donut technigue implemented by VODI failed; and

iv. as a result of the failure described above, VODI's works caused an
uncontrolled discharge of Spoil over the raised Bund Walls and into the
discharge channel and into the Harbour.

Particulars
A. Letter from VODI to GPC, dated 31 October 2013
[GPC.001.026.0639].
B. Photographs [ACC.004.006.7088; ACC.004.006.7122;
ACC.004.006.7100].

C. Further particularsto be provided after disclosure by GPC.

107. As to paragraph 107 of the 3PSOC, Abigroup denies the allegation for the reasons
pleaded above in response to the allegations that Abigroup breached clause 12 of the
Abigroup Contract and says further that GPC’ s allegations against Abigroup arein the
nature of a global claim, but not pleaded as such for the reasons pleaded in paragraph
105b)iii.-v above.

107A. Further, asto paragraphs 106 and 107 of the 3PSOC, further or in the alternative to
the matters pleaded in paragraphs 105 to 107 above:

a) saysthat, pursuant to clause 50.2 of the Abigroup Contract, the parties agreed that
Abigroup’s maximum aggregate liability to GPC in respect of Consequential Loss
arising out of or in connection with the Contract was $10.00;

b) says that any liability of Abigroup pursuant to either the Clause 48 Indemnity, or
the Clause 12 Indemnity, which is found to exist on the factual basis of the matters
alleged by the Class Action Plaintiffs which, in turn, are the factual basis aleged
by GPC to constitute a breach of the Abigroup Contract or breach of the Abigroup
Duty of Care, is Consequential Loss within the meaning of clause 50.2 of the
Abigroup Contract;

c) saysthat neither clause 12 nor clause 48 are excluded from the effect of clause 50.2;
and
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d) in the premises, on the proper construction of the Abigroup Contract, any liability
of Abigroup to GPC in respect of the allegations the subject of the 3PSOC islimited
to the sum of $10.00.

108. Asto paragraph 108 of the 3PSOC, subject to the matters pleaded in paragraphs 105
to 107A above, and Abigroup’s denias pleaded above in respect of the aleged
breaches of the Abigroup Contract and the Abigroup Duty of Care:

a) asto subparagraph (a), Abigroup:

i. admitsthe allegation only the basis that this Court finds that GPC’ sliability
to the Class Action Plaintiffs:

1. arisessolely out of abreach by Abigroup of the Abigroup Contract,
or a negligent act or omission in breach of the Abigroup Duty of
Care; and

2. isfound to have caused the Class Action Plaintiffs a specific and
identifiable loss by reason of abreach by Abigroup of the Abigroup
Contract, or a negligent act or omission in breach of the Abigroup
Duty of Care; however

li. deniestheallegation if the scenario isone where this Court finds that GPC’s
liability to the Class Action Plaintiffs arises by reason of a combination of
a breach by Abigroup of the Abigroup Contract, or a negligent act or
omission in breach of the Abigroup Duty of Care, and a breach by GPC of
its obligations to the Class Action Plaintiffs because, pursuant to the terms
of the Clause 48 indemnity, any liability of Abigroup isto be reduced to the
extent that a negligent act or omission of GPC contributed to the liability,
and the matters alleged by the Class Action Plaintiffs against GPC arein the
nature of negligent acts or omissions by GPC; and

Particulars

A. Thefollowing allegations made by the Class Actions
Plaintiffs within the 3FASOC, any one of which, if proven,
must reduce any liability of Abigroup pursuant to the
Clause 48 indemnity because those matters are each a
negligent act or omission of GPC or its subcontractors
within the meaning of the Clause 48 Indemnity —
paragraphs 82, 83, 84, 85, 86, 87, 88, 89, 90, 100, 101, 102,
103, 104, 105, 106, 107, 108, 109, 110, 111, 112, 113, 114,
120, 121, 122, 123, 124, 125, 126, 127, 128, 129, 130, 131,
132, 133, 134, 135, 136, 137, 138, 139, 140, 141, 142, 143,
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144, 145, 146, 147, 148, 149, 158, 159, 160, 161, 162, 163,
176, 181, 186, 187, 188 and 190 of the 3FASOC.

B. Paragraphs42.d)v, 47.a)iv, 51.c), 55.d), 59.a), 59.b), 64.a),
64.f)iv, 64.f)v, 77.h), 81.b), 85.b), 87. 88.d) and 101 above.

iii. says further that GPC’ s allegations against Abigroup are in the nature of a
global claim, but not pleaded as such for the reasons pleaded in paragraph
105by)iii.-v above.

as to subparagraph (b), Abigroup:

i. repeats and relies upon the matters pleaded in subparagraph 108.a) above
and, in the premises, denies that “Abigroup will be obliged to indemnify
GPC” pursuant to the Clause 48 Indemnity;

ii. further or inthe aternative:

1. repeats and relies upon the matters pleaded in subparagraph 106.c)
above and says that even if “Abigroup will be obliged to indemnify
GPC” pursuant to the Clause 48 Indemnity, any such liability should
be reduced by the percentage amounts pleaded therein, in addition
to any reduction by reason of the matters pleaded in subparagraph
108.a) above; and

2. repeats and relies upon the matters pleaded in subparagraph 107A
above and says that any liability of Abigroup to GPC in respect of
the alegations the subject of the 3PSOC is limited to the sum of
$10.00.

109. Abigroup denies paragraph 109 of the 3PSOC for the reasons pleaded in paragraphs
105 to 108 above and says further that:

a)

b)

in the premises of the matters pleaded within those paragraphs, any liability of
Abigroup to GPC in respect of the allegations the subject of the 3PSOC, including
in respect of the Class Action Plaintiffs’ Costs of their proceeding, and GPC’ s costs
of the Third Party Proceeding, is limited to the sum of $10.00; and

further or in the aternative, neither the Clause 48 Indemnity nor the Clause 12
Indemnity extend to require Abigroup to indemnify GPC in respect of the Class
Action Plaintiffs Costs of their proceeding, or GPC's costs of the Third Party
Proceeding.
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110. Asto paragraph 110 of the 3PSOC, subject to the matters pleaded in paragraphs 105
to 109 above:

a) asto subparagraph (a):

i. saysthat GPC has failed to plead or particularise the “extent” to which it
alleges that Abigroup’s (or the Contractor’s Associates) conduct will have
contributed to GPC’ s liahility to the Class Action Plaintiffs; and

ii. inany case, deniestheallegation that “ Abigroup isliableto indemnify GPC”
pursuant to the Clause 48 Indemnity by reason of Abigroup’s denials
pleaded above in respect of the aleged breaches of the Abigroup Contract
and the Abigroup Duty of Care;

b) asto subparagraph (b):

i. saysthat GPC hasfailed to plead or particularise the “ extent” to which GPC
alleges that its liability arises “directly or indirectly from or incurred by
reason of Abigroup’s alleged breach of clause 12 of the General
Conditions’, or the “extent” to which GPC alleges that Abigroup’ s conduct
“congtituted a failure to prevent nuisance and, or alternatively,
unreasonabl e disturbance’; and

Ii. inany case, deniestheallegation that “ Abigroup isliableto indemnify GPC”
pursuant to the Clause 12 Indemnity for the reasons pleaded above in
response to the allegations that Abigroup breached clause 12 of the
Abigroup Contract;

c) otherwise:

i. repeats and relies upon the matters pleaded in subparagraph 106.c) above
and saysthat even if “ Abigroup will be obliged to indemnify GPC” pursuant
to the Clause 48 Indemnity, any such liability should be reduced by the
percentage amounts pleaded in subparagraph 106.c), in addition to any
reduction by reason of the matters pleaded in subparagraph 108.a) above;
and

ii. repeatsand reliesupon the matters pleaded in subparagraph 107A above and
says that any liability of Abigroup to GPC in respect of the allegations the
subject of the 3PSOC is limited to the sum of $10.00.

111. Otherwise, saysthat:
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a) by operation of (;lause 50.1 of the Abigroup Contract, Abigroup’s maximum
aggregate liability to GPC arising out of or in connection with the Contract, whether
for breach of the Clause 48 Indemnity, Clause 12 Indemnity, or otherwise, is limited
to the maximum sum of $57,912,891.90; and

Particulars

A. Project Realignment Deed, executed on 27 October 2011
[GPC.700.001.2971].

b) to the extent that any liability of Abigroup to GPC arises out of, or is a “claim in
respect of | GPC’s] right to have the WUC carried out”, GPC is obliged to indemnify
Abigroup in respect of any such liability pursuant to clause 15.2 of the General
Conditions of the Abigroup Contract.

112. Abigroup is not required to plead to GPC’s prayer for relief.

Signed: C&\,{ [J/\ \;h—’
Description:  Solicitors for the Third Party
This pleading was settled by M.D Ambrose KC and B.A. Reading of Counsel
NOTICE AS TO REPLY
You have twenty eight days within which to file and serve a reply to this Defence. If you do

not do so, you may be prevented from adducing evidence in relation to allegations of fact
made in this Defence.



