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BACKGROUND AND THE PARTIES

In this Amended Statement of Claim:

(a)

(b)

(©)

(d)

(e)

“Class Action Plaintiffs” refers to the plaintiffs in this proceeding who claim, on
their own behalf and on behalf of Group Members (as defined below), relief against
the Defendant;

“Group Members” refers to the persons on behalf of whom the Class Action

Plaintiffs also commenced claims against the Defendant;
Particulars

The Group Members are the persons described in paragraph 3 of the Third Further
Amended Statement of Claim (3FASOC) filed by the Class Action Plaintiffs on 3
September 2024, and comprise the following groups as defined in paragraph 3:

(A) the Commercial Fishing Group Members; and/or
(B) the Fish Handling Group Members; and/or
(C) the Wholesaler Group Members.

“GPC” refers to Gladstone Ports Corporation Limited, which:

(1) is the Defendant to the claims made in this proceeding by the Class Action
Plaintiffs;

(i1)) has commenced a third party claim against the Third Party by issuing a Third
Party Notice to which this Amended Statement of Claim relates;

“Abigroup” refers to Acciona Infrastructure Projects Australia Pty Ltd, which is

the Third Party against whom GPC has commenced the third party claim;

unless otherwise defined, terms have the meanings defined in the 3FASOC.



GPC:

(a) is and, at all material times since 1 July 1994, has been, a government owned
corporation within the meaning of section 5 of the Government Owned

Corporations Act 1993 (Qld);
(b) was converted to a company under the Corporations Act 2001 (Cth) on 1 July 2008;
(c) isand was at all material times capable of suing in its own name.
Abigroup:

(a) 1isand was at all material times an Australian proprietary company limited by shares

under the Corporations Act 2001 (Cth);

(b) during the period from 7 July 1987 to 1 August 2013 had the company name
Abigroup Contractors Pty Ltd;

(c) isand was at all material times capable of being sued.

THE CLASS ACTION PLAINTIFFS’ AND GROUP MEMBERS’ CASE
AGAINST GPC

On 27 August 2024, the Court granted leave for the Class Action Plaintiffs to file an
amended claim and the 3FASOC.

On 3 September 2024, the amended claim and the 3FASOC were filed by the Class
Action Plaintiffs.

By the amended claim, the Class Action Plaintiffs claim, on behalf of the Group

Members:

(a) damages, including exemplary damages;

(b) interest pursuant to statute (full particulars of interest to be provided prior to trial);
(c) costs; and

(d) further or other relief as the Court deems just.



(A)

(B)

Particulars

Paragraph A commencing on page 167 of the 3FASOC.

The allegations made by the Class Action Plaintiffs in support of the pleaded
claims are contained in the 3FASOC.

On 10 September 2024, GPC served on Abigroup a copy of the amended claim and the

GPC, by its Amended Defence filed on 22 November 2024, denies that the Class Action

Plaintiffs or Group Members are entitled to any of the relief claimed by the Class Action

The Court has not determined the claims of the Class Action Plaintiffs against GPC.

THE ABIGROUP CONTRACT

GPC and Abigroup entered into a contract dated 21 October 2010 styled “Contract for

Design and Construction of a Bund and associated Haul Road and Quarry” (Abigroup

Particulars

The Abigroup Contract [GPC.999.001.0069] is in writing and comprises:

7.
3FASOC.
8.
Plaintiffs.
9.
C.
Overview
10.
Contract).
(A)
(B)
©)
(D)
(E)
11.

Form of Contract;

General Conditions of Contract (General Conditions);
Annexures Parts B,C, D, F, G, H, I, J, L, M and N;
Section 3 — Project Requirements;

Section 4 — Contract Schedules.

In the Abigroup Contract:

(a) the “Principal” is GPC;



(b)

(c)

(d)

the “Contractor” is Abigroup;

“Contractor’s Associate” is defined by clause 1 of the General Conditions to mean
“an employee, agent, subcontractor of the Contractor (and the employees, agents
and subcontractors of the subcontractors) and any other party for whom the

Contractor is responsible”;

a “subcontractor” is defined by clause 1 of the General Conditions as including a
“consultant” which, pursuant to clause 1 of the General Conditions, includes “any
person engaged by the Contractor to perform consultancy services in connection
with” the work which Abigroup is or may be required to carry out and complete

under the Abigroup Contract.

General terms

12. Pursuant to the Abigroup Contract:

(a)

Abigroup was required to:

(1) provide the services described in the Abigroup Contract, which included
design and construction of the Bund (including the Bund Walls) (the
Abigroup Project Works);

(i) complete the work under the Abigroup Contract in conformity in all respects

with the provisions of the Abigroup Contract; and

(ii1)) perform, fulfil, comply with, submit to and observe all and singular the
provisions, conditions, stipulations and requirements and all matters and
things expressed or shown in or reasonably to be inferred from the Abigroup
Contract and which were to be performed, fulfilled, complied with, submitted

to or observed by or on the part of Abigroup,

(by Section 1, Form of Contract; Section 1, General Conditions, clause 2.1; Section

3, Section 4) (the General Compliance Obligation);



(b)

(c)

(d)

Abigroup warranted to GPC that (inter alia) it:

(1)

(i)

(iii)

(iv)

at all times would be suitably qualified and experienced, and would carry out
the works the subject of the contract with a degree of professional skill, care
and diligence expected of a contractor that is an expert in carrying out work
of a size, type and nature similar to such work (the Professional Care

Obligation);

had examined the preliminary design included in the contract and that the
design was suitable, appropriate and adequate for the purpose stated in the

contract (the Design Fit For Purpose Obligation);

would carry out and complete the works the subject of the contract in
accordance with the contract so that the works, when completed, would be
fit for their intended purpose and comply with the requirements of the

contract (the General Fit For Purpose Obligation);

would coordinate the activities of the consultants and subcontractors so that
the works the subject of the contract were carried out in accordance with the

contract;

(by Section 2 Conditions of Contract, General Conditions, clause 2.2);

such warranties remained unaffected notwithstanding:

(1)

(ii)

that design work, including preliminary design, had been carried out by or on

behalf of GPC and included in GPC’s project requirements;

any receipt or review of, or comment or direction on, the design documents

by the Principal’s Representative;

(by Section 2 Conditions of Contract, General Conditions, clause 2.3);

GPC stated that it would be relying upon the skill and judgement of Abigroup for

the design and documentation of the works, the choice of materials, systems and

services to be used and the construction, completion and commissioning of the

whole of the works (by Section 3 Project Requirements, Scope of Works and

General Requirements, clause 2.4.3);



(e) Abigroup warranted to GPC that all design, materials and workmanship would be
proper and adequate for their respective functions and purposes and that the works
would be constructed in a proper and correct manner under adequate and competent
supervision and quality assurance (by Section 3 Project Requirements, Scope of
Works and General Requirements, clause 2.4.3) (the Proper Purpose

Obligation);

(f) review of design documentation by the Principal's Representative did not constitute
a check on compliance with the D & C Specification and it was stated that the
Principal's Representative will be reliant upon the accuracy of the submissions and
representations made by Abigroup in this regard (by Section 3 Project

Requirements, Scope of Works and General Requirements, section 2.4.4);

(g) areview by the Principal's Representative or his technical advisers and the consent
of the Principal's Representative to use the documentation did not relieve Abigroup
of its sole responsibility for the adequacy of its design (by Section 3 Project

Requirements, Scope of Works and General Requirements, section 2.4.4);

(h) inthe premises of (f) and (g) above, Abigroup was solely responsible for the design
of the Bund (Section 3, Project Requirements, Scope of Works and General

Requirements, section 2.4.4);

(i)  Abigroup was required to use suitable new materials and proper and tradesmanlike
workmanship (by Section 2 Conditions of Contract, General Conditions, clause

29.1) (the Workmanship Obligation);

(j)  Abigroup was required to prevent nuisance and unreasonable noise and disturbance
(by Section 2 Conditions of Contract, General Conditions, clause 12) (the

Nuisance Prevention Obligation).
Regulatory compliance
13.  Pursuant to the Abigroup Contract:

(a) in the performance of the works the subject of the contract, Abigroup was required

to satisfy all legislative requirements, including:
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(1) legislation;
(i) regulations;

(ii1)) licences, consents, permits, approvals and requirements of organisations
having jurisdiction in connection with the carrying out of the works the

subject of the contract,

except for those specified in Annexure Part F of the General Conditions or directed
by the “Principal’s Representative” to be satisfied by or on behalf of GPC (by

Section 2 Conditions of Contract, General Conditions, clause 11);

(b) in respect of the permits and approvals obtained by GPC to satisfy legislative
requirements pursuant to Annexure Part F of the General Conditions, Abigroup
was required to comply with such permits and approvals and any conditions on
them once obtained (by Section 2 Conditions of Contract, General Conditions,

Annexure Part F);
(c) Abigroup was required to comply with:

(1) the conditions of Development Approvals issued under the Sustainable
Planning Act 2009 (Qld) and the Environmental Protection Act 1994 (Qld)
(EPA);

(i) section 319 of the EPA including but not limited to compliance with all

environmental approvals;

(by Section 3 Project Requirements, Scope of Works and General Requirements,

section 2.12.1),
(jointly and severally, the Regulatory Compliance Obligation).
Environmental impacts
14. Pursuant to the Abigroup Contract:

(a) Abigroup was required to ensure that all works undertaken by it (including all
subcontractors) would have minimal impact on the environment and would be in

accordance with (inter alia) all relevant Australian Standards and State and
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Commonwealth legislation (by Section 3 Project Requirements, Scope of Works

and General Requirements, section 2.12.1);
(b) Abigroup was required to:

(i) take reasonable and practical measures to prevent or minimise any
environmental harm caused, or likely to be caused, by the Bund and work in

relation to the Bund;

(i1) (if, which is denied, GPC held the same obligation) ensure that no

environmental harm was caused;

(i) (if, which is denied or alternatively, not admitted, GPC held the same

obligation) ensure that environmental nuisance was avoided;

(iv) (if, which is denied or alternatively, not admitted, GPC held the same
obligation) ensure that any direct or indirect discharge from the Bund would

not cause Prohibited Discharge Effects,
(jointly and severally, the Environmental Protection Obligation).
Particulars

(A) As to paragraph (i), GPC refers to the allegations made against it in
paragraphs 43(a), 75(d), 93(c), and 141(i) of the 3FASOC. The obligation on
the part of Abigroup is to be inferred from the Regulatory Compliance
Obligation and:

(D condition 1 of Appendix 1, Schedule A to the CG Expansion Report;
(I)  section 319 of the EPA;

(III) Section 3 Project Requirements, Scope of Works and General

Requirements, section 2.12.1;

(IV) the Abigroup EMP — Design, clauses 1.1, 1.2 and the conditions thereto
pleaded in paragraph 20 below;

(V) the terms of the Abigroup EMP — Construction (Revision 3), as pleaded
in paragraph 21 below;



(B)

©

(D)
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(VD) if (which is denied) the said matters support an inference of the same
obligation on the part of GPC, then the matters alleged in Sections D.1,
D.2,D.3. D.5, D.6 and D.7 of the 3FASOC.

As to paragraph (ii), if (which is denied) GPC was required to undertake the
Project Works “in a manner to ensure that no environmental harm was
caused”, then Abigroup also had that same obligation in respect of the
Abigroup Project Works pursuant to the Regulatory Compliance Obligation
and the particulars to paragraph 25 of the 3FASOC. GPC refers to the
allegations made against it in paragraphs 25, 93(d)(i), 141(h) and 160(h) of
the 3FASOC.

As to paragraph (iii), if (which is variously denied or not admitted) GPC was
required to undertake the Project Works in a way that ensured that the release
of water-borne contaminants from the Bund would not cause environmental
nuisance, then Abigroup also had that same obligation in respect of the
Abigroup Project Works pursuant to the Regulatory Compliance Obligation
and the particulars to paragraph 26 of the 3FASOC. GPC refers to the
allegations made against it in paragraphs 26, 93(d)(ii), 141(j) and 160(j) of
the 3FASOC.

As to paragraph (iv), if (which is variously denied or not admitted) GPC was
required to undertake the Project Works in a way that ensured that any direct
or indirect discharge from the Bund would not cause Prohibited Discharge
Effects (including ensuring that PASS was not exposed and oxidised, and no
contaminants were released from the Bund to any waters), then Abigroup also
had that same obligation in respect of the Abigroup Project Works pursuant
to the Regulatory Compliance Obligation and the particulars to paragraph 27
of the 3FASOC. GPC refers to the allegations made against it in paragraphs
27, 48(c), 93(d)(iii), 94(h)(i) and (ii), 114(e)(i) and (ii), and 165 of the
3FASOC.
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Geotechnical investigations

15. Pursuant to the Abigroup Contract:

(a)

(b)

(c)

(d)

in relation to the design of the Bund, Abigroup was required to carry out
geotechnical and other investigations as required (by Section 3 Project

Requirements, Scope of Works and General Requirements, section 2.1.2);

Abigroup was expressly required to undertake further geotechnical investigation
and laboratory tests to confirm the Bund founding material (by Section 3, Bund

Construction Specification, section 1.12.2);

Abigroup was expressly required to undertake a minimum of five boreholes, at
least three of which were required to be along the eastern bund, and which were
required to extend at least five metres into the competent founding material (by

Section 3, Bund Construction Specification, section 1.12.2);

the bund profile and underlying natural ground were expressly required to be
logged (by a suitably qualified geotechnical engineer), sampled and tested to
provide a record of the consistency / density / strength of the materials (by Section

3, Bund Construction Specification, section 1.12.2),

(the Geotechnical Due Diligence Obligation).

Approvals provided to and plans prepared by Abigroup

16. Pursuant to the Abigroup Contract:

(a)

Abigroup was required to prepare an Environmental Management Plan which

(inter alia):
(1) had separate sub-plans for “Design” and “Construction”;

(i1) identified and assessed the risk, provided protection from, and provided a
remedy for, any adverse environmental effect which may result from the
performance of any component of the design and construction activities

under the Abigroup Contract;



(b)

(©)
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(ii1) identified the statutory and other obligations which Abigroup is required to
fulfil during construction including any approvals, policies or other

obligations which must be triggered;

(iv) included and incorporated mitigation measures described in the FLPE Project

EIS and the DDP EIS;

(v) detailed each environmental issue and impacts to be addressed as required by

the FLPE Project EIS and the DDP EIS;
(vi) addressed DERM planning approval conditions;

(vii) addressed the need for environmental safeguards and the adoption of
environmentally sensitive work practices during design and construction
activities including procedures for management of contamination, acid
sulphate soil management and disposal, sediment and erosion control
measures, and detection, treatment and disposal of contaminated materials

and water,

(by Section 3 Project Requirements, Scope of Works and General Requirements,

sections 2.12.1 and 2.12.2);

the Environmental Management Plan prepared pursuant to Section 3 Project
Requirements, Scope of Works and General Requirements, sections 2.12.1 and

2.12.2 formed part of the Abigroup Contract;

Abigroup was required to prepare a comprehensive management plan in
accordance with the International Erosion Control Association (Australasia) Best
Practice Erosion and Sediment Control Guidelines which provided full details of
control measures to be implemented during construction and satisfy all
requirements for all necessary sediment and erosion control approvals and/or
permits (by Section 3 Project Requirements, Scope of Works and General

Requirements, section 2.12.3);
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(d) Abigroup was required to:

(i) prepare a comprehensive management plan in accordance with DERM’s

Acid Sulfate Soil Guidelines which provided full details of acid sulfate soil

management measures to be implemented during construction and satisfy all

requirements for all necessary pollution control approvals and/or permits;

and

(i) during construction, test and analyse any potential acid sulphate soil area to

ensure that the most appropriate controls were being implemented and that

they were being efficient in controlling acid sulphate soil impacts at all times,

(by Section 3 Project Requirements, Scope of Works and General Requirements,

Section 2.12.4).

17.  GPC provided to Abigroup the Commonwealth DDA and the Operational Works Permit

on or soon after the date each approval was received by GPC.

(A)

(B)

©

Particulars

As to the Commonwealth DDA [GPC.200.065.8910], the best particulars
GPC can provide are that it can be inferred that Abigroup had received the
document by no later than 22 December 2010 because it was referred to in
the Abigroup EMP (Construction) Revision 0 dated 22 December 2010
[GPC.200.062.9012].

The Operational Works Permit was sent by GPC to Abigroup on 1 March
2011 [GPC.011.001.5661; GPC.011.001.5662]. An amended version was
sent by GPC to Abigroup on 9 June 2011 [GPC.200.034.9569;
GPC.200.034.9570].

GPC also provided to Abigroup other documents (including the FLPE EIS,
the DDP EIS, the CG Expansion Report and the CG Dredging Report) as
pleaded in the Amended Defence in response to paragraph 106(a) of the
3FASOC.



18.

19.

20.

16

Abigroup prepared:

(a)

(b)

an Environmental Management Plan (Design) (Abigroup EMP - Design), with the
assistance of SMEC Australia Pty Ltd (SMEC).

Particulars

Revision 2 dated 22 December 2010 [GPC.200.037.9229] (issued to GPC by Abigroup on
24 December 2010 [GPC.200.037.9226] with [GPC.200.037.9227]).

an Environmental Management Plan (Construction) (Abigroup EMP -

Construction).
Particulars

(A) Revision 0 dated 22 December 2010 [GPC.200.062.9012]; Revision 1 dated
23 March 2011 [GPC.200.039.7033]; Revision 3 dated 5 August 2011
[GPC.001.004.3450].

(B) SMEC was a subcontractor to Abigroup as pleaded in paragraph 0 below.

Abigroup sent the Abigroup EMP — Design to GPC on 24 December 2010.

Particulars

Email from Phil Danks of Abigroup to Callum McKinnon of GPC [GPC.200.037.9226;
GPC.200.037.9227; GPC.200.037.9229].

The Abigroup EMP — Design:

(a)

stated in section 1.1 that:

(1) it had been prepared by SMEC to minimise potential environmental impacts

associated with the detailed design of (inter alia) the bund wall;

(i) it addressed environmental impacts that may occur as a result of the design

elements of the project;

(iii) it had been prepared within the framework of relevant environmental
legislation and provided mitigation measures to minimise potential impacts

and protect environmental values;



(b)

(c)

(iv)

17

it was intended that it would be reviewed and updated at key stages of the
detailed design phase to incorporate the findings and recommendations of
further site investigations and any conditions of environmental permits and

approvals to ensure compliance with applicable legislation;

stated in section 1.3.2 that:

(1)

(ii)

(iii)

a number of operational works permits and licences had been obtained for
project development approval, and the conditions of permits and licenses
relating to project design and available at the time had been included in the

Control Plans;

the conditions of further permit and licences that were not available at the
time would be included in future revisions once permits and licences were

received;

the CG Expansion Report and the CG Dredging Report provide an evaluation
of the potential environmental impacts of the projects and the conditions of
those reports that relate to design of the project had been included in the

document;

stated in section 2.1 that the objectives of the document were to:

(1)

(i)

(iii)

(iv)

)

undertake design in accordance with applicable legislation and permits

obtained for approval of the construction of (inter alia) the bund wall;

identify existing environmental values and potential environmental impacts

prior to commencement of works;

undertake design to minimise potential environmental impacts and to protect

environmental values;

provide adequate training of design personnel and make personnel aware of

their responsibilities under the document and applicable legislation;

undertake monitoring during the design process to allow early detection of

environmental impacts; and



(d)

(e)

®
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(vi) develop a program of corrective action to allow modification of design where

potential environmental impacts may occur;

included “control plans” which outlined the measures to be undertaken to ensure
potential impacts are minimised and environmental values are protected, one of

which plans was for “Water Quality and Stormwater”, which stated (inter alia):

The following performance criteria will indicate compliance with this Control Plan, the

effectiveness of control measures and achievement of the objectives of the EMP (D):

* Design is conducted in compliance with the Environmental Protection Act 1994 and

the Environmental Protection (Water) Policy 2009;

* Design is conducted in compliance with the conditions of permits and approvals;

stated, by the control plan for “Water Quality and Stormwater”, that the design for
the bund wall and associated structures would include measures for “fines retention

and emission containment”;
included, as Appendix B, an “Environmental Requirements Checklist”, which:

(1)  detailed environmental permit and licence conditions to be considered in the

project design;

(i) stated that conditions from other permits and licences would be added to the

list as they became available;
(ii1) referred to (inter alia):

(A) the FLPE Project EIS;

(B) the DDP EIS;

(C) the CG Expansion Report;

(D) the CG Dredging Report;
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referred to the following conditions (inter alia):

(1)

(i)

(iii)

(iv)

(v)

“Bund to be lined with geotextile fabric to reduce potential for fines to move

back into marine environment”;

“Appropriate design and construction of bund, including lining bund with
geotextile fabric and installing internal bunding to reduce potential for fines
to be moved back into the marine environment through the bund wall or via

the decant waters”;

“The design, construction materials, and construction methodology for the
outer (bund) wall of the reclamation area should be generally in accordance

with the details provided in section 3.3 of the EIS, that is: ...

- a geofabric liner shall be applied to the internal side of the wall to
prevent release of fine sediments from the reclamation area other
than through the designated discharge point in accordance with

specified discharge limits”,
(being condition 2 of Appendix 1, Schedule A to the CG Expansion Report)

“The proponent must ensure that the design, construction materials,
construction methodology and management for the outer bund wall of

reclamation area for the project:
a) is structurally sound

b) is designed for the purpose of preventing emissions from the

containment area that may cause environmental harm

c) has been certified as fit for purpose by a registered professional

engineer of Queensland”,
(being condition 65 of Appendix 1, Schedule 2 to the CG Dredging Report);

“In addition to the provisions for bund wall construction identified in the EIS

and SID, the design, construction materials, and construction methodology
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and management for the outer bund wall of the reclamation area should be

generally in accordance with the following requirements:

c) details of the location and fines’ retention properties of the geofabric
liner must be provided with an application for a development permit for

construction of the reclamation bund walls

f) any access constructed across the western channel for bund wall
construction must be designed to prevent scouring of sediments on the
ebb tide following construction of the western wall. Design drawings

will be provided to DERM for approval prior to construction

j)  the outlet of the intertidal channel on the western side of the reclamation
area will be designed to minimise scouring of bottom sediments due to
increased tidal flow velocities and mitigation measures must be

constructed prior to completion of the western bund wall

k) any material that is deposited outside the alignment of the works area,
or any debris that falls or is deposited on tidal lands or in tidal waters
during the construction of the works must be removed by the proponent

at its cost prior to the practical completion of the works”,

(being aspects of condition 67 of Appendix 1, Schedule 2 to the CG Dredging
Report).

21. The Abigroup EMP — Construction (Revision 3):

(a)

(b)

(©)

stated in section 1.4 that its key objectives included meeting the full range of
environmental commitments identified in the environmental documents for the

construction phases;

stated in section 3.4 that it was the responsibility of identified officers of Abigroup
to ensure compliance with the “Legislation and Other Requirements Register” at

Appendix B;
referred to (inter alia):

(1) the FLPE Project EIS;



(d)

(ii)

(iii)

(iv)

v)

(vi)

21

the DDP EIS;

the CG Expansion Report;
the CG Dredging Report;
the Commonwealth DDA;

the Operational Works Permit (as amended and reissued on 27 May 2011);

included, as Appendix B, an “Environmental Requirements Checklist”, which

referred to the following conditions (inter alia):

(1)

(i)

(iii)

“Any direct or indirect discharge, including water and anything in water,

from the Bund must not cause:
a) environmental harm;

b) adverse impacts on water quality objectives that apply to the area

surrounding the Bund,

c) sediment build up or erosion of any land including the bed of any

receiving waters”;

“No contaminations may be released from the site to any waters or the bed
and banks of any waters (including groundwater) unless otherwise

authorised”;

“The design, construction materials, and construction methodology for the
outer (bund) wall of the reclamation area should be generally in accordance

with the details provided in section 3.3 of the EIS, that is: ...

- a geofabric liner shall be applied to the internal side of the wall to
prevent release of fine sediments from the reclamation area other
than through the designated discharge point in accordance with

specified discharge limits”,

(being condition 2 of Appendix 1, Schedule A to the CG Expansion Report);
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“The proponent must ensure that the design, construction materials,

construction methodology and management for the outer bund wall of

reclamation area for the project:

a)

b)

is structurally sound

is designed for the purpose of preventing emissions from the

containment area that may cause environmental harm

has been certified as fit for purpose by a registered professional engineer

of Queensland”,

(being condition 65 of Appendix 1, Schedule 2 to the CG Dredging Report);

“In addition to the provisions for bund wall construction identified in the EIS

and SID, the design, construction materials, and construction methodology

and management for the outer bund wall of the reclamation area should be

generally in accordance with the following requirements:

¢)

i)

k)

details of the location and fines’ retention properties of the
geofabric liner must be provided with an application for a

development permit for construction of the reclamation bund walls

any access constructed across the western channel for bund wall
construction must be designed to prevent scouring of sediments on
the ebb tide following construction of the western wall. Design
drawings will be provided to DERM for approval prior to

construction

the outlet of the intertidal channel on the western side of the
reclamation area will be designed to minimise scouring of bottom
sediments due to increased tidal flow velocities and mitigation
measures must be constructed prior to completion of the western

bund wall

any material that is deposited outside the alignment of the works

area, or any debris that falls or is deposited on tidal lands or in tidal
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waters during the construction of the works must be removed by the

proponent at its cost prior to the practical completion of the works”,

(being aspects of condition 67 of Appendix 1, Schedule 2 to the CG Dredging
Report).

Particulars

Revisions 1 and 2 of the Abigroup EMP (Construction) contained the same content. Revision 0
of the Abigroup EMP (Construction) contained the same content save that it did not refer to the

Operational Works Permit, which had not been issued at the time of Revision 0.

Liability for subcontractors

22.

Pursuant to the Abigroup Contract, except where the Abigroup Contract otherwise
provided, Abigroup was liable to GPC for the acts, defaults and omissions of its
subcontractors and employees and agents of subcontractors as if they were those of

Abigroup (by Section 2 Conditions of Contract, General Conditions, clause 9.5).

Geotextile installation

23.

Pursuant to the Abigroup Contract, in carrying out the installation of geotextile on the

bund walls, Abigroup was required (inter alia) to:

(a) ensure that all materials, workmanship and testing conformed to the requirements
of the latest edition of AS 3706 — Geotextiles — Methods of Test (AS3706), except

as explicitly varied by the Bund Construction Specification;

(b) install the geotextile in accordance with the manufacturer’s recommendations and
develop a system of holding down and keying in the geotextile to ensure the

geotextile remains in place during subsequent extension of the core to 7.0 m LAT;

(c) ensure that the formation to receive the geotextile was free from debris and sharp

contact points;
(d) lay the geotextile in such a manner as not to damage the geotextile;

(e) lay the geotextile on the formation without wrinkles, gaps, folds, slack, stressing

or deformation;
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(f) lay the geotextile line to line and to the level of the formation and ensure that there

are no gaps or voids under the geotextile in the surface;

(g) replace or repair any geotextile damaged during installation or which does not

conform to the Bund Construction Specification;

(h) join sheets of geotextile by sewn seams conforming to the requirements of AS3706
and the recommendations of the manufacturer and ensuring that all overlaps run

vertically down the slope,

(Section 3, Project Requirements, Bund Construction Specification, Sections 1.2,

1.9) (the Geotextile Installation Obligation).
The indemnities
24. Clause 48 of the Abigroup Contract (the Clause 48 Indemnity) provided as follows:

48 Indemnity

Without limiting any other right or remedy of the Principal, the Contractor indemnifies the

Principal against:

(a) any liability to or claim by a third party (including a Contractor’s Associate); and
(b) all fines and penalties suffered or incurred by the Principal,

arising directly or indirectly out of or in connection with any:

@) breach of this Contract; or

(d) negligent act or omission,

of the Contractor or the Contractor’s Associate but the Contractor’s indemnity will be reduced to
the extent that a negligent act or omission of the Principal or breach of this Contract by the

Principal contributed to the liability, costs, fines, penalties, losses or damages.
25. Clause 12 of the Abigroup Contract (the Clause 12 Indemnity) provided as follows:
12 Protection of people and property

Insofar as compliance with the Contract permits, the Contractor shall:
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(a)

(b)

(c)
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take measures necessary to protect people and property;

avoid unnecessary interference with the passage of people and vehicles; and

prevent nuisance and unreasonable noise and disturbance.

If the Contractor damages property, the Contractor shall promptly rectify the damage and pay

any compensation which the law requires the Contractor to pay.

The Contractor shall indemnify the Principal against all claims of whatsoever nature suffered by

any person arising (whether directly or indirectly), from or incurred by reason of any breach of

this clause 12 by the Contractor, its subcontractors, agents and assigns.

DUTY OF CARE OWED BY ABIGROUP TO GPC

At all material times:

(a)

(b)

(c)

(d)

(e)

Abigroup was a reputable engineering, environmental and construction
professional services company with skill, expertise and experience in the design
and construction of major infrastructure projects such as the design and

construction of the Bund;

it was reasonably foreseeable to Abigroup that, if it did not exercise reasonable
care, skill and diligence in performing the work and providing the services required
by the Abigroup Contract, GPC may incur a liability to a third party or become
subject to a claim by a third party seeking damages and/or other relief against GPC;

the risk of GPC incurring such a liability or becoming subject to such claim was

not insignificant;

Abigroup had the practical ability to exercise a high degree of control in relation to
the performance of the work and provision of the services required by the Abigroup

Contract, including the design and construction of the Bund,

GPC was vulnerable to incurring a liability to a third party or becoming subject to

a claim by a third party seeking damages or other relief against GPC, if Abigroup
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failed to exercise reasonable care, skill and diligence in performing the work and

providing the services required by the Abigroup Contract;
Abigroup assumed responsibility to GPC to exercise such care, skill and diligence;

GPC was reliant on Abigroup to exercise such care, skill and diligence and it was

reasonable for GPC to rely on Abigroup to do so;

the risk of harm to GPC by Abigroup failing to take reasonable care in the

performance of its obligations under the Abigroup Contract was not insignificant.
Particulars
As to paragraph (a) above:

(i)  Abigroup was at all material times a “reputable engineering, environmental and
construction professional services company” in the sense that, relevantly, it operated
a business that conducted engineering and construction work in the natural
environment that involved environmental protection work and environmental

management work;
(il))  “professional services company” carries its ordinary meaning.
As to paragraphs (b) and (c) above:
(iii)  the circumstances relied on to support the allegations therein include:

(A) the nature and location of the Bund to be designed and constructed by
Abigroup pursuant to the Abigroup Contract;

(B) the purpose of the Bund, being a depository for dredged material;
(C) the work to be performed by Abigroup pursuant to the Abigroup Contract;

(D) the obligations of Abigroup pursuant to the Abigroup Contract, as pleaded in
Part C above;

(E) prior to or following its entry into the Abigroup Contract, Abigroup was
provided with:

(D the FLPE Project EIS;
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() the DDP EIS;

(III)  the CG Expansion Report; and

(IV) the CG Dredging Report;

the approvals and conditions which applied to the design and construction of
the Bund as issued by departments of the Queensland Government and
Commonwealth Government, including those (to the extent applicable)

pleaded in paragraphs 40 to 48 of the Amended Defence;

(iv) any further and better particulars will be provided upon the completion of

interlocutory steps, including disclosure.

As to paragraph (d) above:

(v)  Abigroup had the practical ability to exercise a high degree of control in relation to

the performance of the work and provision of the services required by the Abigroup

Contract, including the design and construction of the Bund, because:

(A)

(B)

©

(D)

(E)

GPC did not design and construct the Bund;

GPC is not itself a qualified designer or constructor of major infrastructure

projects such as the design and construction of the Bund;

Abigroup was obligated to design and construct the Bund pursuant to the

Abigroup Contract;

Abigroup was a reputable engineering, environmental and construction
professional services company with skill, expertise and experience in the
design and construction of major infrastructure projects such as the design

and construction of the Bund;

GPC relied at all material times on Abigroup’s expertise in the design and

construction of the Bund pursuant to the Abigroup Contract;

(vi) any further and better particulars will be provided upon the completion of

interlocutory steps, including disclosure.
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As to paragraph (e) above:

(vii) GPC was vulnerable to incurring a liability to a third party or becoming subject to a
claim by a third party seeking damages or other relief from GPC, if Abigroup failed
to exercise reasonable care, skill and diligence in performing the work and providing
the services required by the Abigroup Contract, because of the reasons expressed as

particulars to paragraph (d) above;

(viii) any further and better particulars will be provided upon the completion of

interlocutory steps, including disclosure;

As to paragraph (f) above, Abigroup assumed responsibility to GPC to exercise such care,
skill and diligence by entering into the Abigroup Contract and agreeing to the obligations
therein to the same effect, pursuant to the provisions of the Abigroup Contract pleaded in

Part C above.

As to paragraph (g) above, GPC was reliant on Abigroup to exercise such care for the

reasons expressed as particulars to paragraphs (b) to (f) above.
As to paragraph (h) above, GPC relies on the particulars to paragraph (c) above.

27. In the premises of the matters pleaded in paragraphs 10 to 26 above, at all material times
Abigroup owed GPC a duty to exercise reasonable care, skill and diligence in performing
the work and providing the services required by the Abigroup Contract (Abigroup Duty
of Care).

E. PERFORMANCE OF THE ABIGROUP CONTRACT
SMEC
28. In designing and constructing the Bund, Abigroup retained SMEC who:

(a) was a subcontractor within the meaning of Section 2 Conditions of Contract,

General Conditions, clause 9.5 of the Abigroup Contract;

(b) was a “Contractor’s Associate” within the meaning of the Abigroup Contract.
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Design and construction

29.

30.

On or before 10 December 2010, Abigroup and SMEC prepared a design for the Bund
and Bund Walls for the purposes of that design being approved by DERM (the Abigroup
DERM Approval Design).

Particulars

The Abigroup DERM Approval Design is contained in drawings dated 10 December 2010 which
form part of the Operational Works Permit, namely drawings DM-3001 REV 01, DM-3002 REV
01, DM-3005 REV 01, DM-3006 REV 01, DM-3007 REV 01, DM-3008 REV 01 and DM-3009
REV 01.

On or before 23 December 2010, SMEC completed a final design for the Bund and Bund
Wall, which was Abigroup’s design for the Bund and Bund Walls pursuant to the
Abigroup Contract (the Abigroup Design).

Particulars

(a) Details of the Abigroup Design are set out in the form of a report titled “IFC Detailed
Design Report: Western Basin Bund Design” dated 23 December 2010
[GPC.001.073.6088] prepared by SMEC on behalf of Abigroup (IFC Design Report).

(b) The Abigroup Design included the drawings which were materially the same as the
drawings which comprise the Abigroup DERM Approval Design.

(c) As to the descriptions of the Bund Walls, see the particulars to paragraph 13 of the
3FASOC.

(d)  The general shape of the Bund is shown by Drawing 503-0004, which comprises part of
the Abigroup Recertification Drawings (as defined in paragraph 35 below) and is depicted

at Annexure A to this pleading, by reference to which:

(i)  the existing reclamation area (Fisherman’s Landing) is marked to the left side of this
drawing. The area to the top left of the drawing, above the area marked
“Mangroves”, is land along the coastline. The perimeter of the Bund is otherwise

surrounded by the waters of the Port;

(ii))  the wall of the Bund which is marked in red towards the bottom of the drawing is

“Bund Wall A”. It is the eastern wall of the Bund which runs in a generally north-
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south direction. The southern end of Bund Wall A appears to the bottom left of the
drawing, where the wall joins Fisherman’s Landing. The northern section of Bund

Wall A is to the right of the drawing, near the “Proposed Outlet Structure”;

(iii) the wall of the Bund towards the top left of the drawing, which is marked in pink
and which extends in a generally north-west direction from Fisherman’s Landing,

is “Bund Wall C”. Between that wall and the land along the coastline are mangroves;

(iv) the remaining external or “outer” walls of the Bund are a combination of Bund Wall
E and Bund Wall B. Bund Wall E connects to Bund Wall C and extends partly in a
curved shape to approximately the point where the number “250” is marked on the
drawing on the external side of the wall. The remaining section of the outer wall

marked in blue is Bund Wall B;
(v) the internal bund wall marked in yellow is “Bund Wall D”.
Geotechnical information

31. Atameeting on 12 October 2010, a representative or representatives of Abigroup and/or

SMEC informed GPC to the effect that:

(a) geotechnical information about seabed creeks is inadequate and penetration of

seabed mud is not guaranteed;

(b) in respect of the information referred to in paragraph (a) above, Abigroup and

SMEC would propose the way forward.
Particulars

The minutes of the meeting [GPC.001.004.9826] record that Abigroup was

responsible for the action referred to in paragraph (b).
Building technique

32. At all material times, the construction of the Bund Wall as proposed in the FLPE Project
EIS and DDP EIS, involved:

(a) placement of core material and rock armour on soft surface sediments until the core

material and rock armour reached firmer seabed material;
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displacement of sediments to the front and sides of the Bund Walls; and
formation of a “mud wave” on the sides of the Bund Walls.

Particulars

See paragraph 46(c) of the 3FASOC, and paragraph 107(a) of the Amended Defence.

Geotextile

33. The Abigroup Design (inter alia):

(a)

(b)

(c)

(d)

(e)

provided for a geotextile to be installed on the inner face of certain bund walls;
provided for the geotextile to be at least 542 g/m?;

provided for the use of rocks to displace soft clay beneath the seabed where there

was more than 3 metres of soft clay;

stated at section 2.4 that, without limiting the design requirements of the Abigroup

Contract, the design of the bund was required to:
(1) comply with specified criteria and be fit for its intended purpose;

(i) integrate all design components, including but not limited to, bund design,
compliance with relevant environmental approvals and permits, geotechnical

design, safety in design, and maintenance requirements;

stated that anchoring details of the geotextile were to be determined by Abigroup.

34. On 2 February 2011, Abigroup:

(a)

(b)

proposed to GPC the use of a particular geotextile product (Bidum A64), which

was subsequently installed;

advised GPC that the differences between that product and the product specified in

the original tender documents were minor and had been accepted by SMEC;
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(c)

(d)

(e)
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stated to GPC that Abigroup believed the geofabric specified in the original tender
documents was more applicable to the project requirements as the duty had reverted

to that proposed at that time;
forwarded to GPC advice from SMEC that:

No major impacts are foreseen on the performance of the geo textile or our design due to
the minor differences between our specifications and the properties of Bidim A64. The use

of A64 is acceptable.

provided to GPC information regarding Bidum A64 in the form a letter addressed

to Abigroup from the manufacturer of the product.
Particulars

The advice was communicated to GPC by an email from Phil Danks of Abigroup to Sungi

Mhuka of GPC sent on 2 February 2011 [GPC.001.002.7732; GPC.001.002.7734].

On or about 18 February 2011, SMEC issued modified versions of the design drawings

comprising the Abigroup Design (Abigroup Recertification Drawings), which

reflected a modification to the south-eastern corner of the Bund.

Particulars

The Abigroup Recertification Drawings are included in a document titled “SMEC, Western Basin
Development Bund” [GPC.001.073.5989].

Abigroup thereafter constructed the Bund including by installing a geotextile for parts of
the Bund Walls.

(a)

(b)

Particulars

Abigroup commenced the installation of geotextile on the inside faces of some sections of
the Perimeter Walls on or about 21 May 2011. The installation continued until in or about

September 2011.

On or about 21 July 2011, Abigroup joined the Perimeter Walls which it had been
constructing from different directions to enclose the reclamation area. It then continued
construction work to increase the height of the Perimeter Walls and install geotextile on

the inside face of some sections Perimeter Wall.
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(c)  The sequence in which Abigroup installed the geotextile to the Bund Walls was generally

as follows:

(i) Bund Wall C and Bund Wall A (southern section) in or about May and June 2011;
(i1))  Bund Wall E (south-western section) in or about mid-June 2011;

(iii) Bund Wall E (remaining parts) in or about mid-August 2011;

(iv) Bund Wall B and Bund Wall D (ch 0 to 680) by in or about August 2011;

(v)  Bund Wall A (northern section) in or about August 2011 and early to mid-September

2011.

Geotextile installation issues

37. By 1 August 2011, parts of the geotextile installed on the Perimeter Walls:

(a) had been exposed to UV radiation for a period of weeks or months and continued

to be exposed;

(b) had not been or were no longer adequately anchored at the toe of the Bund Wall;

(c) were or had been ballooning off the Bund Wall under the influence of incoming

tides;

(d) had torn or detached from adjacent sections of geotextile.

(1)

(ii)

Particulars

On 20 June 2011, Abigroup informed SMEC about tearing and ballooning issues on
Bund Wall A [GPC.200.044.2621 at .2624].

On or about 30 June 2011, Abigroup sent a letter to GPC [GPC.200.044.2620;
GPC.200.044.2631] which stated that: “A tear in the geotextile was detected at
Bund A ~ch 5600 on the weekend of 18 June 2011.” The said letter attached:

(A) SMEC’s response to Abigroup’s request for information in relation to the

geotextile issues [GPC.200.044.2621] (SMEC RFI Response); and

(B) a document that set out further information arising in response to matters

detailed in the SMEC RFI Response [GPC.200.044.2627].
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(iii) The SMEC RFI Response identified (inter alia) that the potential causes of the

geotextile failure included:

(A) tidal flow through the bunds causing a “ballooning effect”;
(B) UV degradation from prolonged exposure; and

(C) inadequate anchoring.

(iv)  On 30 June 2011, Abigroup sent an email to SMEC identifying another tear in the
geotextile on Bund Wall E [GPC.001.005.2632]. In its response dated 12 July 2011,
SMEC stated (inter alia) [at .2633] that:

“The geotextile at the location of the tear at Bund A and Bund E was observed to
be floating on the surface. The tear was horizontal and uniform across the two 30 m
sections of geotextile and Bund A and Bund E. The geotextile had detached itself

from the adjoining sections on each side leaving areas of the bund uncovered ...”

(v)  On3 August 2011, GPC sent a letter to Abigroup in relation to the issues which had
occurred with tearing of the geotextile at Bund Walls A and E and concerns about
excessive exposure of the geotextile to UV [GPC.200.089.5896;
GPC.200.089.5897]. The said letter required Abigroup to undertake the work
necessary to meet the contractual requirements and to rectify defective work within
8 days. The letter attached a “Nonconformance Report” (No.7), which provided
particulars of the tears in the geotextile and required Abigroup to take corrective
action to restore the failed sections, as well as preventative action to avoid

recurrence of the failures [GPC.200.089.5897 at .5899].

(vi) Abigroup’s monthly report for July 2011 (dated 8 August 2011) stated that
“5 sections of geotextile have failed due to hydraulic forces through the wall”
[GPC.200.089.3063 at .3067].

38.  Prior to the commencement of Filling Operations, Abigroup:

(a) completed the anchoring works recommended by Abigroup and SMEC to rectify
tearing and ballooning issues which had been experienced by that time with the
geotextile, such recommendations being described in an email from James Heenan
of Abigroup to Rob Ryan of GPC sent on 1 August 2011 [GPC.001.004.9933] and
the letter from Abigroup to GPC dated 4 August 2011 [GPC. 001.004.9929];
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(b) by letter to GPC dated 19 August 2011 [GPC.200.068.7084; GPC.200.068.7085],
informed GPC that geotextile which had been re-anchored was performing as

intended and its performance as re-anchored was being monitored;

(c) on30 August 2011, provided GPC with a certification by a Registered Professional
Engineer of Queensland (being an engineer of SMEC) in respect of the design and
quality assurances of construction for the construction of the Bund Walls to RL5.2

[GPC.200.023.3993; GPC.200.023.3994; GPC.200.023.3995].
39. Filling Operations commenced on or about 6 September 2011.

F. CONDUCT IN BREACH OF THE ABIGROUP CONTRACT AND AMOUNTING
TO A NEGLIGENT ACT OR OMISSION

I. Mud Wave / Paleochannel Breaches — Mud Wave Precautions — Failure to conduct

layering
40. In designing and constructing the Perimeter Wall, Abigroup:
(a) dumped loads of rocks in rapid succession (the Dumping Method);
(b) did not apply gradual loads of rock in shallow strata (layering).
Particulars

The term “layering” is defined at paragraph 94(a)(iii)(1) of the 3FASOC, wherein

the Class Action Plaintiffs, as particulars:

(A) say that layering of base rock in the manner described was possible using a
barge able to float above or beside the line of the Perimeter Wall, rather than

dump trucks needing to drive along a wall already built above sea level;
(B) refer to {Rowel at [3.22.43]}.

41. The Class Action Plaintiffs allege, in effect, that:

(a) at all material times during design and construction of the Bund, undertaking

layering:
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(i)

(iii)
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was consistent with appropriate Australian industry practice, and was the

only course so consistent;

was consistent with GPC’s obligations pursuant to the Conditions set by the

Coordinator General, and was the only course so consistent;

was consistent with GPC’s obligations alleged in Section [D.4] and [D.6] of

the 3FASOC, and was the only course so consistent;

the design and construction practices pleaded in paragraph 40 above:

(1)

(i)

failed to:

(A)

(B)

©)

minimise the volume of any mud wave expected to be created during

construction;

increase the stability of seabed mud under the Perimeter Wall by
allowing for effective consolidation and compression of the muds

(settling); and

mitigate the effects of turbidity created by any mud wave created

during construction;

comprised a breach of the Bund Works Duty by GPC because:

(A)

(B)

(A)

GPC approved those design and construction practices; and
in the premises pleaded in paragraph (ii)(A) above, GPC:

(I)  did not take adequate steps to take the General Construction

(Mud Wave/Paleochannel) Precautions; and/or

(IT) did not take any or adequate steps to take the Specific Mud
Wave/Paleochannel Precautions alleged in paragraph 94(a) of the
3FASOC.

Particulars

As to paragraph (a)(i), see paragraph 95(a) of the 3FASOC. If (which is not
admitted) this allegation is made out by the Class Action Plaintiffs, then
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(D)

(E)
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Abigroup was required to undertake the Specific Mud Wave / Paleochannel
Precautions alleged in paragraph 94(a) to (c) of the 3FASOC pursuant to its
obligations under the Abigroup Contract that are alleged to have been

breached below.

As to paragraph (a)(ii) and (iii), see paragraph 95(c) and (d) of the 3FASOC.
If (which is not admitted) any of these allegations are made out by the Class
Action Plaintiffs, then Abigroup was required to undertake the Specific Mud
Wave / Paleochannel Precautions alleged in paragraph 94(a) to (c) of the
3FASOC pursuant to the Regulatory Compliance Obligation.

As to the “appropriate Australian industry practice”, the best particulars GPC
can provide are to refer to the expert evidence of Dr Kerry Rowe, which is
relied on by the Class Action Plaintiffs in the proceeding, wherein the phrase
(based on the question as posed to him) means the “Australian and
international practice relevant to the design and construction of projects like

the Bund Wall and reclamation area”.

As to paragraph (b) and (c), see paragraph 100(a) of the 3FASOC. GPC also
refers to paragraph 94(a)(i)-(iii), in particular paragraph 94(a)(iii)(1) of the
3FASOC, and paragraph 95 of the 3FASOC.

By paragraphs 101 and 108(a) of the 3FASOC, the conduct alleged in
paragraph 100(a) of the 3FASOC contributed to the alleged Mud Wave /
Paleochannel Breach. That allegation of breach is based on the alleged
Specific Mud Wave / Paleochannel Precaution pleaded at paragraph
94(a)(iii)(1) of the 3FASOC, and is specifically relevant further to the
allegations pleaded at paragraphs 104(f)(ii) and 111(a)(ii) of the 3FASOC.

GPC otherwise refers to paragraph 109 of the 3FASOC and the particulars
therein, which allege the consequences of the Mud Wave / Paleochannel
Breaches giving rise to the Mud Wave / Paleochannel Impacts, and in turn
(by paragraph 110 of the 3FASOC) the loss and damage alleged in Section L

therein.
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In the premises pleaded in paragraphs 40 to 41 above, if the Class Action Plaintiffs’
allegations pleaded in paragraph 41 above are made out, by the conduct pleaded in

paragraph 40 above, Abigroup:

(a) contributed to GPC’s breach of its Bund Works Duty which caused the Group

Members to suffer loss and damage, because:

(1) in the premises of its obligations pursuant to the Abigroup Contract pleaded
in Part C above, Abigroup should not have conducted the works in the way

alleged in paragraph 40 above;

(i)  but for Abigroup’s conduct, GPC would not have breached the Bund Works
Duty as alleged;

(b) breached the Abigroup Contract, because, in the premises of such findings, the
work under the Abigroup Contract was not done in compliance with, and so

breached:
(1) the Professional Care Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(B) therefore, did not carry out the works the subject of the contract with a
degree of professional skill, care and diligence expected of a contractor
that is an expert in carrying out work of a size, type and nature similar

to such work;
(i) the Proper Purpose Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(B) therefore, did not carry out the works in a proper and correct manner;
(ii1)) the Workmanship Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
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(B) therefore, did not use proper and tradesmanlike workmanship;
the Environmental Protection Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(B) therefore, did not:

() undertake the works in a way that would have minimal impact on

the environment;

(IT) take reasonable and practical measures to prevent or minimise
any environmental harm caused, or likely to be caused, by the

Bund and work in relation to the Bund;
the Regulatory Compliance Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was
consistent with the Conditions set by the Coordinator General or those

alleged in Section [D.4] and [D.6] of the 3FASOC;

(B) therefore, did not perform the work in satisfaction of all legislative

requirements, including permits and approvals;
the Nuisance Prevention Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(B) therefore, did not prevent nuisance and unreasonable disturbance;

(vii) in the premises of the above, the General Compliance Obligation;

in the premises of the matters pleaded in paragraph (b), committed a negligent act

or omission in breach of the Abigroup Duty of Care.
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Particulars

(i)  As to paragraph (a) and causation and Group Members’ loss and damage, see

paragraphs 109 to 112 of the 3FASOC.

(i)  As to paragraph (c), the matters pleaded in paragraph (b), if made out, comprised a
failure by Abigroup to exercise reasonable care, skill and diligence in performing

the work and providing the services required by the Abigroup Contract.

(i) As to the “appropriate Australian industry practice”, the best particulars GPC can
provide are to refer to the expert evidence of Dr Kerry Rowe, which is relied on by
the Class Action Plaintiffs in the proceeding, wherein the phrase (based on the
question as posed to him) means the “Australian and international practice relevant

to the design and construction of projects like the Bund Wall and reclamation area”.

(iv) The “reasonable and practical measures” comprised undertaking layering rather

than the Dumping Method.

In the premises, if GPC is found liable to any of the Group Members for a breach of the

Bund Works Duty premised on the matters pleaded at paragraphs 40 to 41 above, then

Abigroup is liable to indemnify GPC to that extent:

(a)

(b)

pursuant to the Clause 48 Indemnity because, in the premises as pleaded in
paragraph 42 above, GPC’s liability to the Group Members arises directly or

indirectly out of or in connection with:
(i) abreach by Abigroup of the Abigroup Contract;

(1)) a negligent act or omission by Abigroup or SMEC (as the Contractor’s

Associate);

pursuant to the Clause 12 Indemnity because, in the premises as pleaded in 40 to

42 above:

(i) Abigroup’s conduct constituted a failure to prevent nuisance and, or

alternatively, unreasonable disturbance;
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(ii) GPC’s liability to the Group Members arises directly or indirectly from, or
was incurred by reason of, Abigroup’s breach of clause 12 of the General

Conditions.
Particulars

(A) By Part M of the 3FASOC, the Class Action Plaintiffs allege that GPC’s
conduct comprising its breaches of the Bund Works Duty were also the cause
of a substantial and unreasonable interference with the “Right to Fish” and
“Right to Waters”, and thereby a public nuisance, and GPC is liable to certain
of the Group Members in respect of damage suffered as a result of such

interference.

(B) If (which is denied) GPC is liable to any of the Group Members in nuisance
as alleged, then, in the premises of the above, Abigroup’s conduct constituted

a failure to prevent nuisance and, or alternatively, unreasonable disturbance.

Mud Wave / Paleochannel Breaches — Mud Wave Precautions — Failure to use PVDs

to minimise volume and spread of mud wave

In designing and constructing the Bund, Abigroup did not install prefabricated vertical

drains (PVDs) at planned intervals along the constructed pathway of the Perimeter Wall.

The Class Action Plaintiffs allege, in effect, that installation of PVDs at planned intervals
along the constructed pathway of the Perimeter Wall (PVD Installation):

(a) would allow:

(i) pore water in the seabed muds to escape both vertically and horizontally,
minimizing the water pressure which would otherwise cause displacement of

the muds when the Wall rock was dumped; and

(1)) compression and consolidation of the soft seabed muds, rather than

displacement as a mud wave; and
(b) in the premises pleaded in paragraph (a) above, would:

(i) minimise the volume of any mud wave expected to be created during

construction;
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increase the stability of seabed mud under the Perimeter Wall by allowing

for effective consolidation and compression of the muds (settling); and

mitigate the effects of turbidity created by any mud wave created during

construction;

was, at all material times during the design and construction of the Bund:

(1)

(i)

(iii)

consistent with appropriate Australian industry practice and the only course

SO consistent;

consistent with GPC’s obligations pursuant to the Conditions set by the

Coordinator General and was the only course so consistent; and

consistent with GPC’s obligations alleged in Section [D.4] and [D.6] of the

3FASOC, and was the only course so consistent;
Particulars

(A) Asto paragraph (a), see paragraph 94(a)(i)-(iii) of the 3FASOC, in particular
94(a)(iii)(2) of the 3FASOC, and 95 of the 3FASOC.

(B)  As to paragraph (c)(i), see paragraph 95(a) of the 3FASOC. If (which is not
admitted) this allegation is made out by the Class Action Plaintiffs, then
Abigroup was required to undertake the Specific Mud Wave / Paleochannel
Precautions alleged in paragraph 94(a) to (c) of the 3FASOC pursuant to its
obligations under the Abigroup Contract that are alleged to have been

breached below.

(C)  As to paragraph (c)(ii) and (iii), see paragraph 95(c) and (d) of the 3FASOC.
If (which is not admitted) any of these allegations are made out by the Class
Action Plaintiffs, then Abigroup was required to undertake the Specific Mud
Wave / Paleochannel Precautions alleged in paragraph 94(a) to (c) of the
3FASOC pursuant to the Regulatory Compliance Obligation.

(D) As to the “appropriate practice”, see paragraph 94(a)(iii)(2)(A) of the
3FASOC and {Rowe1[3.22.24-26], [3.22.38], Section 3.22E}. Otherwise, as
to the “appropriate Australian industry practice” the best particulars GPC can

provide are to refer to the expert evidence of Dr Kerry Rowe which is relied
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on by the Class Action Plaintiffs in the proceeding, wherein the phrase (based

on the question as posed to him) means the “Australian and international

practice relevant to the design and construction of projects like the Bund Wall

and reclamation area”.

The Class Action Plaintiffs further allege, in effect, that the failure to use PVD

Installation as a design and construction practice for the Perimeter Wall:

(a)

(b)

did not minimise the volume of any mud wave expected to be created during

construction;

comprised a breach of the Bund Works Duty by GPC because:

(i) GPC approved or permitted that design and construction practice; and

(i1)) in the premises pleaded in paragraph (b)(i) above, GPC:

(A) did not take adequate steps to take the General Construction (Mud

Wave/Paleochannel) Precautions; and/or

(B) did not take any or adequate steps to take the Specific Mud Wave

Paleochannel Precautions alleged in paragraph 94(a) of the 3FASOC.

@

an

(111

Particulars

As to paragraphs (a) and (b)(i), see paragraph 100(b) of the 3FASOC.
GPC also refers to paragraph 94(a)(i)-(iii) of the 3FASOC, in particular
94(a)(iii)(2) of the 3FASOC, and 95 of the 3FASOC.

As to paragraph (b)(ii) see paragraph 101 of the 3FASOC. By
paragraph 101 and 108(a) of the 3FASOC, this alleged conduct
contributed to the alleged Mud Wave / Paleochannel Breach. That
allegation of breach is based on the alleged Specific Mud Wave /
Paleochannel Precaution pleaded at paragraph 94(a)(iii)(2) of the
3FASOC, and is specifically relevant further to the allegations pleaded
at paragraphs 104(f)(ii) and 111(a)(iii) of the 3FASOC.

A separate allegation (at paragraph 102(h)(iii) of the 3FASOC) in

respect of the use of PVDs along the paleochannel sections, to improve
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consolidation and reduce voids between deposited rock, is addressed at

paragraph 62(e) below.

(IV) GPC otherwise refers to paragraph 109 of the 3FASOC and the
particulars therein, which allege the consequences of the Mud Wave /
Paleochannel Breaches giving rise to the Mud Wave / Paleochannel
Impacts, and in turn (by paragraph 110 of the 3FASOC) the loss and

damage alleged in Section L therein.

In the premises pleaded in paragraphs 44 to 46 above, if the Class Action Plaintiffs’

allegations pleaded in paragraphs 45 and 46 above are made out, by the conduct pleaded

in paragraph 44 above, Abigroup:

(a)

(b)

contributed to GPC’s breach of its Bund Works Duty which caused the Group

Members to suffer loss and damage, because:

(1) in the premises of its obligations pursuant to the Abigroup Contract pleaded
in Part C above, Abigroup should not have conducted the works in the way

alleged in paragraph 44 above;

(i1)) but for Abigroup’s conduct, the GPC would not have breached the Bund
Works Duty as alleged;

breached the Abigroup Contract, because, in the premises of such findings, the
work under the Abigroup Contract was not done in compliance with, and so

breached:
(1) the Professional Care Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(B) therefore, did not carry out the works the subject of the contract with a
degree of professional skill, care and diligence expected of a contractor
that is an expert in carrying out work of a size, type and nature similar

to such work;

(i) the Design Fit For Purpose Obligation, because Abigroup:
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(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(B) therefore, did not ensure that the design of the Bund was suitable,

appropriate and adequate for the purposes stated in the contract;

(ii1) the General Fit For Purpose Obligation, because Abigroup:

(iv)

(v)

(vi)

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(B) therefore, did not ensure that works, when completed, would be fit for
their intended purpose and comply with the requirements of the

contract;
the Proper Purpose Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(B) therefore, did not carry out the works in a proper and correct manner;
the Workmanship Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(B) therefore, did not use proper and tradesmanlike workmanship;
the Environmental Protection Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(B) therefore, did not:

(I)  undertake the works in a way that would have minimal impact on

the environment;
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(IT) take reasonable and practical measures to prevent or minimise
any environmental harm caused, or likely to be caused, by the

Bund and work in relation to the Bund;
(vil) the Regulatory Compliance Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was
consistent with the Conditions set by the Coordinator General or those

alleged in Section [D.4] and [D.6] of the 3FASOC;

(B) therefore, did not perform the work in satisfaction of all legislative

requirements, including permits and approvals;
(viii) the Nuisance Prevention Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(B) therefore, did not prevent nuisance and unreasonable disturbance;
(ix) in the premises of the above, the General Compliance Obligation;

in the premises of the matters pleaded in paragraph (b), committed a negligent act

or omission in breach of the Abigroup Duty of Care.
Particulars

(i)  As to paragraph (a) and causation and Group Members’ loss and damage, see

paragraphs 109 to 112 of the 3FASOC.

(il))  As to paragraph (c), the matters pleaded in paragraph (b), if made out, comprised a
failure by Abigroup to exercise reasonable care, skill and diligence in performing

the work and providing the services required by the Abigroup contract.

(iii)  As to the “appropriate practice”, see paragraph 94(a)(iii)(2)(A) of the 3FASOC and
{Rowel1[3.22.24-26], [3.22.38], Section 3.22E}. Otherwise, as to the “appropriate
Australian industry practice” the best particulars GPC can provide are to refer to the
expert evidence of Dr Kerry Rowe, which is relied on by the Class Action Plaintiffs

in the proceeding, wherein the phrase (based on the question as posed to him) means
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the “Australian and international practice relevant to the design and construction of

projects like the Bund Wall and reclamation area”.

(iv) The “reasonable and practical measures” comprised using the PVD Installation as a

design and construction method.

In the premises, if GPC is found liable to any of the Group Members for a breach of the

Bund Works Duty premised on the matters pleaded at paragraphs 44 to 46 above,

Abigroup is liable to indemnify GPC to that extent:

(a)

(b)

pursuant to the Clause 48 Indemnity, because, in the premises as pleaded at
paragraph 47 above, GPC’s liability to the Group Members arises directly or

indirectly out of or in connection with:
(i) abreach by Abigroup of the Abigroup Contract;

(1)) a negligent act or omission by Abigroup or SMEC (as the Contractor’s

Associate);

pursuant to the Clause 12 Indemnity because, in the premises as pleaded at

paragraphs 44 to 47 above:

(i)  Abigroup’s conduct constituted a failure to prevent nuisance and, or

alternatively, unreasonable disturbance;

(i1)) GPC’s liability arises directly or indirectly from or incurred by reason of

Abigroup’s breach of clause 12 of the General Conditions.
Particulars

(A) By Part M of the 3FASOC, the Class Action Plaintiffs allege that GPC’s
conduct comprising its breaches of the Bund Works Duty were also the cause
of a substantial and unreasonable interference with the “Right to Fish” and
“Right to Waters”, and thereby a public nuisance, and GPC is liable to certain
of the Group Members in respect of damage suffered as a result of such

interference.
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(B) If (which is denied) GPC is liable to any of the Group Members in nuisance
as alleged, then, in the premises of the above, Abigroup’s conduct constituted

a failure to prevent nuisance and, or alternatively, unreasonable disturbance.

Mud Wave / Paleochannel Breaches — Mud Wave Precautions — Failure to use

ploughing method

The Class Action Plaintiffs allege, in effect, that the design and ongoing construction of

the Perimeter Wall did not involve the placement of the outer edge of the base (toe) of

the Perimeter Wall ahead of placement of the inner edge, to plough or grade the mud

wave toward the interior rather than the exterior of the Bund (ploughing).

(a)

(b)

Particulars

See paragraphs 94(b) and 100(c) of the 3FASOC.

The term “ploughing” is defined at paragraph 94(b) of the 3FASOC. The particulars

thereto include:
(i)  FLPE Project EIS [GPC.999.001.0988] at [.1153]-[.1154], [.1225];

(ii)) CG Expansion Report [GPC.999.001.8750] at [.8777]).

The Class Action Plaintiffs further allege, in effect, that:

(a)

at all material times during design and construction of the Bund, using ploughing
and laying the outer edge of the toe of the Perimeter Wall ahead of the inner edge
to plough or grade any mud wave toward the inside of the Bund rather than the

outside:

(i) was consistent with appropriate Australian industry practice, and was the

only course so consistent;

(i1)) was consistent with GPC’s obligation pursuant to the Conditions set by the

Coordinator General, and was the only course so consistent;

(ii1)) was consistent with GPC’s obligations alleged in Section [D.4] and [D.6] of

the 3FASOC, and was the only course so consistent;
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failing to implement the design and construction practices pleaded in paragraph (a)

above comprised a breach of the Bund Works Duty because:

(i) GPC approved or permitted that design and construction practice; and

(i1)) in the premises pleaded in paragraph (b)(i) above, GPC:

(A) did not take adequate steps to take the General Construction (Mud

(B)

Wave/Paleochannel) Precautions; and/or

did not take adequate steps to take the Specific Mud
Wave/Paleochannel Precautions alleged in paragraph 94(b) of the
3FASOC.

Particulars

(D Asto paragraph (a)(i), see paragraph 95(a) of the 3FASOC. If (which
is not admitted) this allegation is made out by the Class Action
Plaintiffs, then Abigroup was required to undertake the Specific Mud
Wave / Paleochannel Precautions alleged in paragraph 94(a) to (c) of
the 3FASOC pursuant to its obligations under the Abigroup Contract

that are alleged to have been breached below.

(I)  As to paragraph (a)(ii) and (iii), see paragraph 95(c) and (d) of the
3FASOC. If (which is not admitted) any of these allegations are made
out by the Class Action Plaintiffs, then Abigroup was required to
undertake the Specific Mud Wave / Paleochannel Precautions alleged
in paragraph 94(a) to (c) of the 3FASOC pursuant to the Regulatory

Compliance Obligation.

(IlT) As to the “appropriate Australian industry practice”, the best
particulars GPC can provide are to refer to the expert evidence of
Dr Kerry Rowe, which is relied on by the Class Action Plaintiffs in the
proceeding, wherein the phrase (based on the question as posed to him)
means the “Australian and international practice relevant to the design

and construction of projects like the Bund Wall and reclamation area”.

(IV) As to paragraph (b), see paragraph 100(c) of the 3FASOC. By
paragraphs 101 and 108(a) of the 3FASOC, the alleged conduct
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contributed to the alleged Mud Wave / Paleochannel Breach. That
allegation of breach is based on the alleged Specific Mud Wave /
Paleochannel Precaution pleaded at paragraph 94(b) of the 3FASOC,
and is specifically relevant further to the allegations pleaded at

paragraphs 104(f)(ii) and 111(a)(iv) of the 3FASOC.

(V) GPC otherwise refers to paragraph 109 of the 3FASOC and the
particulars therein, which allege the consequences of the Mud Wave /
Paleochannel Breaches giving rise to the Mud Wave / Paleochannel
Impacts, and in turn (by paragraph 110 of the 3FASOC) the loss and

damage alleged in Section L therein.

In the premises pleaded in paragraphs 49 to 50 above, if the Class Action Plaintiffs’

allegations pleaded above are made out:

(a) Abigroup did not design and construct the Perimeter Wall using ploughing and lay
the outer edge of the toe of the Perimeter Wall ahead of the inner edge, to plough

or grade any mud wave toward the inside of the Bund rather than the outside;

(b) by the practice pleaded in paragraph (a) above (which is not admitted by GPC),
Abigroup:

(1)  contributed to GPC’s breach of its Bund Works Duty which caused the Group

Members to suffer loss and damage, because:

(A) in the premises of its obligations pursuant to the Abigroup Contract
pleaded in Part C above, Abigroup should not have conducted the

works in the way alleged in paragraph (a) above;

(B) but for Abigroup’s conduct, the GPC would not have breached the
Bund Works Duty as alleged;

(i) breached the Abigroup Contract, because, in the premises of such findings,
the work under the Abigroup Contract was not done in compliance with, and

so breached:

(A) the Professional Care Obligation, because Abigroup:
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did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not carry out the works the subject of the contract
with a degree of professional skill, care and diligence expected
of a contractor that is an expert in carrying out work of a size,

type and nature similar to such work;

the Proper Purpose Obligation, because Abigroup:

(M

)

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not carry out the works in a proper and correct

manner,

the Workmanship Obligation, because Abigroup:

(D

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not use proper and tradesmanlike workmanship;

the Environmental Protection Obligation, because Abigroup:

(D

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
therefore, did not:

(1) undertake the works in a way that would have minimal

impact on the environment;

(2) take reasonable and practical measures to prevent or
minimise any environmental harm caused, or likely to be

caused, by the Bund and work in relation to the Bund,

the Regulatory Compliance Obligation, because Abigroup:
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() did not conduct the Abigroup Project Works in a way that was
consistent with the Conditions set by the Coordinator General or

those alleged in Section [D.4] and [D.6] of the 3FASOC;

(IT) therefore, did not perform the work in satisfaction of all

legislative requirements, including permits and approvals;
(F) the Nuisance Prevention Obligation, because Abigroup:

(I)  did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(IT) therefore, did not prevent nuisance and unreasonable

disturbance;

in the premises of the above, the General Compliance Obligation;

in the premises of the matters pleaded in paragraph (b), committed a negligent act

or omission in breach of the Abigroup Duty of Care.

(1)

(ii)

(iii)

(iv)

V)

Particulars

As to paragraph (a), see paragraph 49 above.

As to paragraph (b) and causation and Group Members’ loss and damage, see

paragraphs 109 to 112 of the 3FASOC.

As to paragraph (c), the matters pleaded in paragraph (b), if made out, comprised a
failure by Abigroup to exercise reasonable care, skill and diligence in performing

the work and providing the services required by the Abigroup contract.

As to the “appropriate Australian industry practice”, the best particulars GPC can
provide are to refer to the expert evidence of Dr Kerry Rowe, which is relied on by
the Class Action Plaintiffs in the proceeding, wherein the phrase (based on the
question as posed to him) means the “Australian and international practice relevant

to the design and construction of projects like the Bund Wall and reclamation area”.

The “reasonable and practical measures” comprised using ploughing and laying the
outer edge of the toe of the Perimeter Wall ahead of the inner edge to plough or

grade any mud wave toward the inside of the Bund rather than the outside.



52.

53

In the premises, if GPC is found liable to any of the Group Members for a breach of the
Bund Works Duty premised on the matters pleaded at paragraphs 49 to 50 above,
Abigroup is liable to indemnify GPC to that extent:

(a) pursuant to the Clause 48 Indemnity, because, in the premises as pleaded in
paragraph 51 above, GPC’s liability to the Group Members arises directly or

indirectly out of or in connection with:
(i) abreach by Abigroup of the Abigroup Contract;

(i1)) a negligent act or omission by Abigroup or SMEC (as the Contractor’s

Associate);

(b) pursuant to the Clause 12 Indemnity because, in the premises as pleaded in

paragraphs 49 to 51 above:

(i) Abigroup’s conduct constituted a failure to prevent nuisance and, or

alternatively, unreasonable disturbance;

(i1)) GPC’s liability arises directly or indirectly from or incurred by reason of

Abigroup’s breach of clause 12 of the General Conditions.
Particulars

(A) By Part M of the 3FASOC, the Class Action Plaintiffs allege that GPC’s
conduct comprising its breaches of the Bund Works Duty were also the cause
of a substantial and unreasonable interference with the “Right to Fish” and
“Right to Waters”, and thereby a public nuisance, and GPC is liable to certain
of the Group Members in respect of damage suffered as a result of such

interference.

(B) If (which is denied) GPC is liable to any of the Group Members in nuisance
as alleged, then, in the premises of the above, Abigroup’s conduct constituted

a failure to prevent nuisance and, or alternatively, unreasonable disturbance.
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Mud Wave / Paleochannel Breaches — Mud Wave Precautions — Failure to install

geotextile blanket

In designing and constructing the Perimeter Wall, Abigroup did not place geotextile

across the seabed (geotextile blanket) along the proposed line of the Perimeter Wall of

sufficient width to cover the mud wave raised by subsequent construction of the

Perimeter Wall.

The Class Action plaintiffs allege, in effect, that:

(a)

(b)

at all material times during design and construction of the Bund, the placement of

geotextile blanket of sufficient width to cover the mud waive raised by subsequent

construction of the Perimeter Wall:

(1)

(ii)

(iii)

was consistent with appropriate Australian industry practice, and was the

only course so consistent;

was consistent with GPC’s obligations pursuant to the Conditions set by the

Coordinator General, and was the only course so consistent;

was consistent with GPC’s obligations alleged in Section [D.4] and [D.6] of

the 3FASOC, and was the only course so consistent;

the design and construction practice pleaded in paragraph 53 above:

(1)

(i)

failed to minimise the risk of post-construction erosion of any mud wave;
comprised a breach of the Bund Works Duty by GPC because:

(A) GPC approved those design and construction practices;

(B) in the premises as pleaded in (b)(i), GPC:

()  did not take adequate steps to take the General Construction

(Mud Wave/Paleochannel) Precautions; and/or

(IT) did not take any or adequate steps to take the Specific Mud
Wave/Paleochannel Precautions alleged in paragraphs 94(c) of

the 3FASOC.
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Particulars

As to paragraph (a)(i), see paragraph 95(a) of the 3FASOC. If (which is not
admitted) this allegation is made out by the Class Action Plaintiffs, then
Abigroup was required to undertake the Specific Mud Wave / Paleochannel
Precautions alleged in paragraph 94(a) to (c) of the 3FASOC pursuant to its
obligations under the Abigroup Contract that are alleged to have been

breached below.

As to paragraph (a)(ii) and (iii), see paragraph 95(c) and (d) of the 3FASOC.
If (which is not admitted) any of these allegations are made out by the Class
Action Plaintiffs, then Abigroup was required to undertake the Specific Mud
Wave / Paleochannel Precautions alleged in paragraph 94(a) to (c) of the
3FASOC pursuant to the Regulatory Compliance Obligation.

As to the “appropriate Australian industry practice”, see paragraph 94(c)(B)
of the 3FASOC and {Rowel[3.22.27-29],[3.22.D], [3.22E]}. Otherwise, the
best particulars GPC can provide are to refer to the expert evidence of
Dr Kerry Rowe, which is relied on by the Class Action Plaintiffs in the
proceeding, wherein the phrase (based on the question as posed to him) means
the “Australian and international practice relevant to the design and

construction of projects like the Bund Wall and reclamation area”.

As to paragraph (b), see paragraph 100(d) of the 3FASOC. By paragraphs
101 and 108(a), the alleged conduct contributed to the alleged Mud Wave /
Paleochannel Breach. That allegation of breach is based on the alleged
Specific Mud Wave / Paleochannel Precaution pleaded at paragraph 94(c) of
the 3FASOC, and is specifically relevant further to the allegations pleaded at
paragraphs 104(f)(ii) and 111(a)(v) of the 3FASOC. See also paragraph 95
of the 3FASOC.

GPC otherwise refers to paragraph 109 of the 3FASOC and the particulars
therein, which allege the consequences of the Mud Wave / Paleochannel
Breaches giving rise to the Mud Wave / Paleochannel Impacts, and in turn
(by paragraph 110 of the 3FASOC) the loss and damage alleged in Section L

therein.
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In the premises pleaded in paragraph 53 to 54 above, if the Class Action Plaintiffs’
allegations pleaded in paragraph 54 above are made out, by the conduct pleaded in

paragraph 53 above, Abigroup:

(a) contributed to GPC’s breach of its Bund Works Duty which caused the Group

Members to suffer loss and damage, because:

(1) in the premises of its obligations pursuant to the Abigroup Contract pleaded
in Part C above, Abigroup should not have conducted the works in the way

alleged in paragraph 53 above;

(i) but for Abigroup’s conduct, the GPC would not have breached the Bund
Works Duty as alleged;

(b) breached the Abigroup Contract, because, in the premises of such findings, the
work under the Abigroup Contract was not done in compliance with, and so

breached:
(1) the Professional Care Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(B) therefore, did not carry out the works the subject of the contract with a
degree of professional skill, care and diligence expected of a contractor
that is an expert in carrying out work of a size, type and nature similar

to such work;
(i) the Design Fit For Purpose Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(B) therefore, did not ensure that the design of the Bund was suitable,

appropriate and adequate for the purposes stated in the contract;
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(ii1) the General Fit For Purpose Obligation, because Abigroup:

(iv)

v)

(vi)

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(B) therefore, did not ensure that works, when completed, would be fit for
their intended purpose and comply with the requirements of the

contract;
the Proper Purpose Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(B) therefore, did not carry out the works in a proper and correct manner;
the Workmanship Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(B) therefore, did not use proper and tradesmanlike workmanship;
the Environmental Protection Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(B) therefore, did not:

(I)  undertake the works in a way that would have minimal impact on

the environment;

(IT) take reasonable and practical measures to prevent or minimise
any environmental harm caused, or likely to be caused, by the

Bund and work in relation to the Bund;
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(vii) the Regulatory Compliance Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was
consistent with the Conditions set by the Coordinator General or those

alleged in Section [D.4] and [D.6] of the 3FASOC;

(B) therefore, did not perform the work in satisfaction of all legislative

requirements, including permits and approvals;

(viii) the Nuisance Prevention Obligation, because Abigroup:

(ix)

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(B) therefore, did not prevent nuisance and unreasonable disturbance;

in the premises of the above, the General Compliance Obligation;

in the premises of the matters pleaded in paragraph (b), committed a negligent act

or omission in breach of the Abigroup Duty of Care.

(1)

(ii)

(iii)

Particulars

As to paragraph (a) and causation and Group Members’ loss, see paragraphs 109 to

112 of the 3FASOC.

As to paragraph (c), the matters pleaded in paragraph (b), if made out, comprised a
failure by Abigroup to exercise reasonable care, skill and diligence in performing

the work and providing the services required by the Abigroup contract.

As to the “appropriate Australian industry practice”, see paragraph 94(c)(B) of the
3FASOC and {Rowel[3.22.27-29], [3.22.D], [3.22E]}. Otherwise the best
particulars GPC can provide are to refer to the expert evidence of Dr Kerry Rowe,
which is relied on by the Class Action Plaintiffs in the proceeding, wherein the
phrase (based on the question as posed to him) means the “Australian and
international practice relevant to the design and construction of projects like the

Bund Wall and reclamation area”.
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(iv) The “reasonable and practical measures” comprised placing geotextile blanket along
the proposed line of the Perimeter Wall of sufficient width to cover the mud wave

raised by subsequent construction of the Perimeter Wall.

In the premises, if GPC is found liable to any of the Group Members for a breach of the
Bund Works Duty that is premised on the matters pleaded at paragraphs 53 and 54 above,
then Abigroup is liable to indemnify GPC to that extent:

(a) pursuant to the Clause 48 Indemnity because, in the premises as pleaded in
paragraph 55 above, GPC’s liability to the Group Members raises directly or

indirectly, out of or in connection with:
(i) abreach by Abigroup of the Abigroup Contract;

(1)) a negligent act or omission by Abigroup or SMEC (as the Contractor’s

Associate);

(b) pursuant to the Clause 12 Indemnity because, in the premises as pleaded in

paragraphs 53 to 55 above:

(i) Abigroup’s conduct constituted a failure to prevent nuisance and, or

alternatively, unreasonable disturbance;

(1)) GPC’s liability arises directly or indirectly from or incurred by reason of

Abigroup’s breach of clause 12 of the General Conditions.
Particulars

(A) By Part M of the 3FASOC, the Class Action Plaintiffs allege that GPC’s
conduct comprising its breaches of the Bund Works Duty were also the cause
of a substantial and unreasonable interference with the “Right to Fish” and
“Right to Waters”, and thereby a public nuisance, and GPC is liable to certain
of the Group Members in respect of damage suffered as a result of such

interference.

(B) If (which is denied) GPC is liable to any of the Group Members in nuisance
as alleged, then, in the premises of the above, Abigroup’s conduct constituted

a failure to prevent nuisance and, or alternatively, unreasonable disturbance.
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Mud Wave / Paleochannel Breaches — Paleochannel Precautions — Geotechnical

information

57. The Class Action Plaintiffs allege, in effect, that the design and construction of the Bund

did not involve, prior to construction, sufficient geotechnical investigations (the

Geotechnical Investigations) of the route along which the Perimeter Wall was to be

constructed, to identify the width, depth and consistency of material in any paleochannel

over which the Perimeter Wall was to be built.

(a)

(b)

Particulars

See paragraph 94(d) of the 3FASOC, wherein the Class Action Plaintiffs particularise that
it was appropriate practice in the Australian construction industry to take the alleged

precaution {Beckett Section [6.2.3.3]}. See also paragraph 102(e) of the 3FASOC.

As to the “sufficient geotechnical investigations”, the best particulars GPC can provide are
that, in paragraph 94(d) of the 3FASOC, the Class Action Plaintiffs allege to the effect that
it was appropriate practice in the Australian construction industry to, prior to construction,
conduct sufficient geotechnical investigations of the route along which the Perimeter Wall
was to be constructed, to identify the width, depth and consistency of material in any
paleochannel over which the Perimeter Wall was to be built, referring to {Beckett Section

[6.2.3.3]}.

58. The Class Action Plaintiffs further allege, in effect, that:

(a)

(b)

at all material times during the design and construction of the Bund, conducting

the Geotechnical Investigations:

(1) was consistent with appropriate Australian industry practice, and was the

only course so consistent;

(i1)) was consistent with GPC’s obligations pursuant to the Conditions set by the

Coordinator General, and was the only course so consistent;

(ii1)) was consistent with GPC’s obligations alleged in Section [D.4] and [D.6] of

the 3FASOC, and was the only course so consistent;

the failure to implement the design and construction practice pleaded in

paragraph (a) above comprised a breach of the Bund Works Duty because:
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GPC did not take any or any adequate step to obtain appropriate geotechnical

information for the purposes of construction of paleochannel sections; and

in the premises pleaded in (b)(i), GPC:

(A) did not take adequate steps to take the General Construction (Mud

Wave/Paleochannel) Precautions; and/or

(B) did not take any or adequate steps to take the Specific Mud Wave

Paleochannel Precautions alleged in paragraph 94(d) of the 3FASOC.

@
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Iv)

Particulars

As to paragraph (a)(i), see paragraph 95(a) of the 3FASOC. If (which
is not admitted) this allegation is made out by the Class Action
Plaintiffs, then Abigroup was required to undertake the Specific Mud
Wave / Paleochannel Precautions (including in particular that pleaded
in paragraph 94(d) of the 3FASOC) pursuant to its obligations under
the Abigroup Contract that are alleged to have been breached below.

As to paragraph (a)(ii), see paragraph 95(c) of the 3FASOC. If (which
is not admitted) this allegation is made out by the Class Action
Plaintiffs, then Abigroup was required to undertake the Specific Mud
Wave / Paleochannel Precautions (including in particular that pleaded
in paragraph 94(d) of the 3FASOC) pursuant to the Regulatory
Compliance Obligation.

As to paragraph (a)(iii), see paragraph 95(d) of the 3FASOC. If (which
is not admitted) this allegation is made out by the Class Action
Plaintiffs, then Abigroup was required to undertake the Specific Mud
Wave / Paleochannel Precautions (including in particular that pleaded
in paragraph 94(d) of the 3FASOC) pursuant to the Regulatory

Compliance Obligation.

As to the “appropriate Australian industry practice”, see paragraph
94(d)(A) of the 3FASOC and {Beckett Section [6.2.3.3]}. Otherwise,
the best particulars GPC can provide are to refer to the expert evidence
of Dr Kerry Rowe, which is relied on by the Class Action Plaintiffs in

the proceeding, wherein the phrase (based on the question as posed to
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him) means the “Australian and international practice relevant to the
design and construction of projects like the Bund Wall and reclamation

area”.

(V) As to paragraph (b), see paragraph 102(e) of the 3FASOC. By
paragraphs 103 and 108(b), the alleged conduct contributed to the
alleged Mud Wave / Paleochannel Breach. That allegation of breach
is based on the alleged Specific Mud Wave / Paleochannel Precaution
pleaded at paragraph 94(d) of the 3FASOC, and is specifically relevant
further to the allegations pleaded at paragraphs 102(d)(i) of the
3FASOC.

(V) GPC otherwise refers to paragraph 109 of the 3FASOC and the
particulars therein, which allege the consequences of the Mud Wave /
Paleochannel Breaches giving rise to the Mud Wave / Paleochannel
Impacts, and in turn (by paragraph 110 of the 3FASOC) the loss and

damage alleged in Section L therein.

59. In the premises pleaded in paragraphs 57 to 58 above, if the Class Action Plaintiffs’

allegations pleaded above are made out:

(a)

(b)

Abigroup:
(1)  did not undertake the Geotechnical Investigations; and

(i) therefore, did not take any or any adequate step to obtain appropriate
geotechnical information for the purposes of construction of the

paleochannel sections of the Perimeter Wall;

by the practice pleaded in paragraph (a) above (which is not admitted by GPC),
Abigroup:

(1)  contributed to GPC’s breach of its Bund Works Duty which caused the Group

Members to suffer loss and damage, because:

(A) in the premises of its obligations pursuant to the Abigroup Contract
pleaded in Part C above, Abigroup should not have conducted the

works in the way alleged in paragraph (a) above;
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(B) but for Abigroup’s conduct, the GPC would not have breached the

Bund Works Duty as alleged;

breached the Abigroup Contract, because, in the premises of such findings,

the work under the Abigroup Contract was not done in compliance with, and

so breached:

(A)

(B)

©

the Professional Care Obligation, because Abigroup:

(M

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not carry out the works the subject of the contract
with a degree of professional skill, care and diligence expected
of a contractor that is an expert in carrying out work of a size,

type and nature similar to such work;

the Proper Purpose Obligation, because Abigroup:

(D

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not carry out the works in a proper and correct

manner,

the Environmental Protection Obligation, because Abigroup:

(M

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
therefore, did not:

(1) undertake the works in a way that would have minimal

impact on the environment;

(2) take reasonable and practical measures to prevent or
minimise any environmental harm caused, or likely to be

caused, by the Bund and work in relation to the Bund;
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(D) the Regulatory Compliance Obligation, because Abigroup:

() did not conduct the Abigroup Project Works in a way that was
consistent with the Conditions set by the Coordinator General or

those alleged in Section [D.4] and [D.6] of the 3FASOC;

(IT) therefore, did not perform the work in satisfaction of all

legislative requirements, including permits and approvals;
(E) the Geotechnical Due Diligence Obligation, because Abigroup:

(I)  did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(IT) therefore, did not carry out geotechnical and other investigations
as required or undertake further geotechnical investigation and

laboratory tests to confirm the Bund founding material;
(F) the Nuisance Prevention Obligation, because Abigroup:

() did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(IT) therefore, did not prevent nuisance and unreasonable

disturbance;
(ii1) in the premises of the above, the General Compliance Obligation;

in the premises of the matters pleaded in paragraph (b), committed a negligent act

or omission in breach of the Abigroup Duty of Care.
Particulars
(i)  As to paragraph (a), see paragraph 57 above.

(il))  As to paragraph (b) and causation and Group Members’ loss and damage, see

paragraphs 109 to 112 of the 3FASOC.
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(iii)  As to paragraph (c), the matters pleaded in paragraph (b), if made out, comprised a
failure by Abigroup to exercise reasonable care, skill and diligence in performing

the work and providing the services required by the Abigroup contract.

(iv)  As to the “appropriate Australian industry practice”, the best particulars GPC can
provide are to refer to the expert evidence of Dr Kerry Rowe, which is relied on by
the Class Action Plaintiffs in the proceeding, wherein the phrase (based on the
question as posed to him) means the “Australian and international practice relevant

to the design and construction of projects like the Bund Wall and reclamation area”.

(v)  The “reasonable and practical measures” comprised undertaking the Geotechnical

Investigations.

(vi) GPC further relies on Issue D at line 757 to line 874 of the Supplementary Report
of Professor Benson dated 3 March 2024.

In the premises, if GPC is found liable to any of the Group Members for a breach of the

Bund Works Duty premised on the matters pleaded at paragraphs 57 to 59 above,

Abigroup is liable to indemnify GPC to that extent:

(a)

(b)

pursuant to the Clause 48 Indemnity, because, in the premises as pleaded in
paragraph 59 above, GPC’s liability to the Group Members arises directly or

indirectly out of or in connection with:
(i) abreach by Abigroup of the Abigroup Contract;

(1)) a negligent act or omission by Abigroup or SMEC (as the Contractor’s

Associate);

pursuant to the Clause 12 Indemnity because, in the premises as pleaded in

paragraphs 57 to 59 above:

(i) Abigroup’s conduct constituted a failure to prevent nuisance and, or

alternatively, unreasonable disturbance;

(i1)) GPC’s liability arises directly or indirectly from or incurred by reason of

Abigroup’s breach of clause 12 of the General Conditions.
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Particulars

(A) By Part M of the 3FASOC, the Class Action Plaintiffs allege that GPC’s
conduct comprising its breaches of the Bund Works Duty were also the cause
of a substantial and unreasonable interference with the “Right to Fish” and
“Right to Waters”, and thereby a public nuisance, and GPC is liable to certain
of the Group Members in respect of damage suffered as a result of such

interference.

(B) If (which is denied) GPC is liable to any of the Group Members in nuisance
as alleged, then, in the premises of the above, Abigroup’s conduct constituted

a failure to prevent nuisance and, or alternatively, unreasonable disturbance.

Mud Wave / Paleochannel Breaches — Paleochannel Precautions — Transection of

paleochannels

The Class Action Plaintiffs allege, in effect, that it was not ensured that the design and
as-built construction of paleochannel sections of the Perimeter Walls transected and

blocked the paleochannels without causing substantial displacement of mud waves, by:

(a) using, as the base layer in sections of Perimeter Wall transecting paleochannels, a
rock mix that eliminated substantial voids between the rocks (such as occur

between armour-rock sized boulders) and thereby prevent washout erosion;

(b) placing a layer of geotextile between the rock used to construct the Perimeter Wall
and the soft clay of the paleochannel to prevent migration of fines from the

disturbed paleochannel sediments into the core (being backward erosion piping);

(c) placing PVDs at the paleochannel locations to improve consolidation and

compression of the paleochannel sediments.
Particulars

(i)  See paragraph 94(e) of the 3FASOC, wherein the Class Action Plaintiffs
particularise in support of the said allegations {Rowel at [3.2A], [3.22.47], [3.22D],
[3.22E]}. See also paragraphs 102 and 103 of the 3FASOC.

(il)) The allegation made in paragraph 94(e) of the 3FASOC comprises part of the

Specific Mud Wave / Paleochannel Precautions.
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The Class Action Plaintiffs further allege, in effect, that:

(a)

at all material times, the design or construction method for the paleochannel

sections of the Perimeter Wall did not provide reasonable assurance that the Wall

would transect the paleochannel and avoid the risks of:

(1)  washout erosion in the base of the Wall,

(i1)) backwards erosion piping through and around the Wall;

(i11)) excessive displacement of soft muds into a mud wave across the breadth of

the paleochannel.

(A)

(B)

©

(D)

Particulars

See paragraph 102(f) of the 3FASOC. By paragraphs 103 and 108(b) of the
3FASOC, the alleged conduct contributed to the alleged Mud Wave /
Paleochannel Breach, by failing to take adequate steps to take the General
Construction (Mud Wave / Paleochannel) Precautions and/or the Specific
Mud Wave / Paleochannel Precautions alleged in paragraph 94 of the
3FASOC (GPC anticipates particular reliance is placed on paragraph 94(e) of
the 3FASOC).

GPC otherwise refers to paragraph 109 of the 3FASOC and the particulars
therein, which allege the consequences of the Mud Wave / Paleochannel
Breaches giving rise to the Mud Wave / Paleochannel Impacts, and in turn
(by paragraph 110 of the 3FASOC) the loss and damage alleged in Section L

therein.

As to the presence of paleochannels in this context, see what is alleged by the
Class Action Plaintiffs at paragraph 46(e) of the 3FASOC and the particulars

therein.

The Class Action Plaintiffs define the mud wave technique in relation to the
construction of the Bund Wall at paragraph 46(c) of the 3FASOC and, by
paragraph 46(d) of the 3FASOC, allege that it creates the risk of:

() at paragraph (i) therein, shearing, referring to {Rowel at [3.2.2]};
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(I)  at paragraph (ii) therein, washout erosion, referring to {Rowel at
[2.4.9], [3.2.2], [3.3.5] and App 6 [6.3.3]-[6.3.4], [6.4.1] and [6.5.4]};
{Beckett, section 7.1 [520]};

(III) at paragraph (iii) therein, backward piping erosion, referring to

{Rowel at[2.4.9],[3.2.2(b)]}; {Beckett [70], [124] and section 6.2.3}.

the design and construction of the paleochannel sections used a technique or

involved:

(1)

(i)

(iii)

dumping boulder-sized Armour rock over the paleochannel with the
objective that the weight of the boulders would cause them to sink towards

firmer clay beneath the soft paleochannel sediment;

building sufficient layers of Armour rock foundation that the said foundation
together with the mud wave thus created would support small-grade rock to

be overlaid;

overlaying that base with Core rock, and outer layers of Armour rock, similar

to sections of the Perimeter Wall not built atop paleochannels;
Particulars

(A) See paragraph 102(g) of the 3FASOC. By paragraphs 103 and 108(b) of the
3FASOC, the alleged conduct contributed to the alleged Mud Wave /
Paleochannel Breach, by failing to take adequate steps to take the General
Construction (Mud Wave / Paleochannel) Precautions and/or the Specific
Mud Wave / Paleochannel Precautions alleged in paragraph 94 of the
3FASOC (GPC anticipates particular reliance is placed on paragraph 94(e) of
the 3FASOC).

(B) GPC otherwise refers to paragraph 109 of the 3FASOC and the particulars
therein, which allege the consequences of the Mud Wave / Paleochannel
Breaches giving rise to the Mud Wave / Paleochannel Impacts, and in turn
(by paragraph 110 of the 3FASOC) the loss and damage alleged in Section L

therein.
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(c) inthe premises pleaded in paragraph (b) above, the design and construction of the

paleochannel sections created:

(1) excessive voids between the base layers (of Armour rock) of the Wall; and

consequently

(i) a probability, alternatively a material risk, of washout erosion or backwards

erosion piping under the paleochannel sections;

(A)

(B)

Particulars

See paragraph 102(h)(i) of the 3FASOC. By paragraphs 103 and 108(b) of
the 3FASOC, the alleged conduct contributed to the alleged Mud Wave /
Paleochannel Breach, by failing to take adequate steps to take the General
Construction (Mud Wave / Paleochannel) Precautions and/or the Specific
Mud Wave / Paleochannel Precautions alleged in paragraph 94 of the
3FASOC (GPC anticipates particular reliance is placed on paragraph 94(e) of
the 3FASOC).

GPC otherwise refers to paragraph 109 of the 3FASOC and the particulars
therein, which allege the consequences of the Mud Wave / Paleochannel
Breaches giving rise to the Mud Wave / Paleochannel Impacts, and in turn
(by paragraph 110 of the 3FASOC) the loss and damage alleged in Section L

therein.

(d) the design and construction of the Perimeter Walls did not ensure impermeability

of the base layers of the paleochannel sections, so as to completely transect and

block the paleochannels;

(A)

Particulars

See paragraph 102(h)(ii) of the 3FASOC. By paragraphs 103 and 108(b) of
the 3FASOC, the alleged conduct contributed to the alleged Mud Wave /
Paleochannel Breach, by failing to take adequate steps to take the General
Construction (Mud Wave / Paleochannel) Precautions and/or the Specific
Mud Wave / Paleochannel Precautions alleged in paragraph 94 of the
3FASOC (GPC anticipates particular reliance is placed on paragraph 94(e) of
the 3FASOC).
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(B) GPC otherwise refers to paragraph 109 of the 3FASOC and the particulars
therein, which allege the consequences of the Mud Wave / Paleochannel
Breaches giving rise to the Mud Wave / Paleochannel Impacts, and in turn
(by paragraph 110 of the 3FASOC) the loss and damage alleged in Section L

therein.

(e) the design and construction of the Perimeter Walls did not provide for the use of
PVDs along the paleochannel sections, to improve consolidation and reduce voids

between deposited rock.
Particulars

(A) See paragraph 102(h)(iii) of the 3FASOC. By paragraphs 103 and 108(b) of
the 3FASOC, the alleged conduct contributed to the alleged Mud Wave /
Paleochannel Breach, by failing to take adequate steps to take the General
Construction (Mud Wave / Paleochannel) Precautions and/or the Specific
Mud Wave / Paleochannel Precautions alleged in paragraph 94 of the
3FASOC (GPC anticipates particular reliance is placed on paragraph 94(e) of
the 3FASOC).

(B) GPC otherwise refers to paragraph 109 of the 3FASOC and the particulars
therein, which allege the consequences of the Mud Wave / Paleochannel
Breaches giving rise to the Mud Wave / Paleochannel Impacts, and in turn
(by paragraph 110 of the 3FASOC) the loss and damage alleged in Section L

therein.

(C) GPC also refers to the related allegation regarding the use of PVDs to be
installed at planned intervals along the constructed pathway of the Perimeter

Wall, as pleaded in Section II above.
63. The Class Action Plaintiffs further allege, in effect, that:

(a) at all material times during the design and construction of the Bund, taking the
Specific Mud Wave / Paleochannel Precautions, including that which did not occur

as pleaded in paragraph 61 above:

(1) was consistent with appropriate Australian industry practice, and was the

only course so consistent;
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(i1)) was consistent with GPC’s obligations pursuant to the Conditions set by the

Coordinator General, and was the only course so consistent;

(ii1)) was consistent with GPC’s obligations alleged in Section [D.4] and [D.6] of

the 3FASOC, and was the only course so consistent;

the design and construction practices pleaded in paragraph 62 above comprised a

breach of the Bund Works Duty because:

(1) GPC approved those designs and permitted those construction practices; and

(i1)) in the premises pleaded in (b)(i), GPC:

(A) did not take adequate steps to take the General Construction (Mud

Wave/Paleochannel) Precautions; and/or

(B) did not take any or adequate steps to take the Specific Mud Wave

Paleochannel Precautions alleged in paragraph 94 of the 3FASOC.

@
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Particulars

As to paragraph (a)(i), see paragraph 95(a) of the 3FASOC. If (which
is not admitted) this allegation is made out by the Class Action
Plaintiffs, then Abigroup was required to undertake the Specific Mud
Wave / Paleochannel Precautions pursuant to its obligations under the

Abigroup Contract that are alleged to have been breached below.

As to paragraph (a)(ii), see paragraph 95(c) of the 3FASOC. If (which
is not admitted) this allegation is made out by the Class Action
Plaintiffs, then Abigroup was required to undertake the Specific Mud
Wave / Paleochannel Precautions pursuant to the Regulatory

Compliance Obligation.

As to paragraph (a)(iii), see paragraph 95(d) of the 3FASOC. If (which
is not admitted) this allegation is made out by the Class Action
Plaintiffs, then Abigroup was required to undertake the Specific Mud
Wave / Paleochannel Precautions pursuant to the Regulatory

Compliance Obligation.
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(IV) As to the “appropriate Australian industry practice”, the best
particulars GPC can provide are to refer to the expert evidence of
Dr Kerry Rowe, which is relied on by the Class Action Plaintiffs in the
proceeding, wherein the phrase (based on the question as posed to him)
means the “Australian and international practice relevant to the design

and construction of projects like the Bund Wall and reclamation area”.

(V) As to paragraph (b), see paragraph 102(f), (g), and (h) of the 3FASOC
and paragraph 62(a) to 62(¢) above. By paragraphs 103 and 108(b) of
the 3FASOC, the alleged conduct contributed to the alleged Mud Wave
/ Paleochannel Breach, by failing to take adequate steps to take the
General Construction (Mud Wave / Paleochannel) Precautions and/or
the Specific Mud Wave / Paleochannel Precautions alleged in
paragraph 94 of the 3FASOC (GPC anticipates particular reliance is
placed on paragraph 94(e) of the 3FASOC).

(VD) GPC otherwise refers to paragraph 109 of the 3FASOC and the
particulars therein, which allege the consequences of the Mud Wave /
Paleochannel Breaches giving rise to the Mud Wave / Paleochannel
Impacts, and in turn (by paragraph 110 of the 3FASOC) the loss and

damage alleged in Section L therein.

64. In the premises pleaded in paragraphs 61 to 63 above, if the Class Action Plaintiffs’

allegations pleaded above are made out:

(a)

(b)

Abigroup failed to take any, or any adequate step, in the design or construction
method for the paleochannel sections of the Perimeter Walls, to provide reasonable

assurance that Wall would transect the paleochannel and avoid the risks of:
(i)  washout erosion in the base of the Wall;
(i1)) backwards erosion piping through and around the Wall;

(ii1) excessive displacement of soft muds into a mud wave across the breadth of

the paleochannel; and or alternatively

Abigroup designed and constructed the paleochannel sections of the Perimeter

Walls using a technique involving:
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(1) dumping boulder-sized Armour rock over the paleochannel with the
objective that the weight of the boulders would cause them to sink towards

firmer clay beneath the soft paleochannel sediment;

(i1)) building sufficient layers of Armour rock foundation that the said foundation
together with the mud wave thus created would support small-grade rock to

be overlaid;

(ii1)) overlaying that base with Core rock, and outer layers of Armour rock, similar
to sections of the Perimeter Wall not built atop paleochannels; and or

alternatively

Abigroup designed and constructed the paleochannel sections of the Perimeter

Walls in a way that created:

(1) excessive voids between the base layers (of Armour rock) of the Wall; and

consequently

(i) a probability, alternatively a material risk, of washout erosion or backwards

erosion piping under the paleochannel sections; and or alternatively

Abigroup failed to design and construct the Perimeter Walls in a way that ensured
impermeability of the base layers of the paleochannel sections, so as to completely

transect and block the paleochannels; and or alternatively

Abigroup designed and constructed the Perimeter Walls in a way that did not
provide for the use of PVDs along the paleochannel sections, to improve

consolidation and reduce voids between deposited rock;

in the premises of the allegations in paragraphs (a) to (e) above (which are not

admitted by GPC), Abigroup:

(1)  contributed to GPC’s breach of its Bund Works Duty which caused the Group

Members to suffer loss and damage, because:

(A) in the premises of its obligations pursuant to the Abigroup Contract
pleaded in Part C above, Abigroup should not have conducted the

works in the way alleged in paragraphs (a) to (e) above;
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(B) but for Abigroup’s conduct, the GPC would not have breached the

Bund Works Duty as alleged;

breached the Abigroup Contract, because, in the premises of such findings,

the work under the Abigroup Contract was not done in compliance with, and

so breached:

(A)

(B)

©)

(D)

the Professional Care Obligation, because Abigroup:

(M

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not carry out the works the subject of the contract
with a degree of professional skill, care and diligence expected
of a contractor that is an expert in carrying out work of a size,

type and nature similar to such work;

the Design Fit For Purpose Obligation, because Abigroup:

(D

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not ensure that the design of the Bund was suitable,

appropriate and adequate for the purposes stated in the contract;

the General Fit For Purpose Obligation, because Abigroup:

(M

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not ensure that works, when completed, would be
fit for their intended purpose and comply with the requirements

of the contract;

the Proper Purpose Obligation, because Abigroup:

(D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
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(IT) therefore, did not carry out the works in a proper and correct

manner;
the Workmanship Obligation, because Abigroup:

(I)  did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(IT) therefore, did not use proper and tradesmanlike workmanship;
the Environmental Protection Obligation, because Abigroup:

(I)  did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(IT) therefore, did not:

(1) undertake the works in a way that would have minimal

impact on the environment;

(2) take reasonable and practical measures to prevent or
minimise any environmental harm caused, or likely to be

caused, by the Bund and work in relation to the Bund,
the Regulatory Compliance Obligation, because Abigroup:

() did not conduct the Abigroup Project Works in a way that was
consistent with the Conditions set by the Coordinator General or

those alleged in Section [D.4] and [D.6] of the 3FASOC;

(IT) therefore, did not perform the work in satisfaction of all

legislative requirements, including permits and approvals;
the Nuisance Prevention Obligation, because Abigroup:

(I)  did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
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(IT) therefore, did not prevent nuisance and unreasonable

disturbance;

(I)  in the premises of the above, the General Compliance Obligation;

in the premises of the matters pleaded in paragraph (f) above, committed a

negligent act or omission in breach of the Abigroup Duty of Care.

(ii)

(iii)

(iv)

Particulars

As to paragraph (f) and causation and Group Members’ loss and damage, see

paragraphs 109 to 112 of the 3FASOC.

As to paragraph (g), the matters pleaded in paragraph (f), if made out, comprised a
failure by Abigroup to exercise reasonable care, skill and diligence in performing

the work and providing the services required by the Abigroup contract.

As to the “appropriate Australian industry practice”, the best particulars GPC can
provide are to refer to the expert evidence of Dr Kerry Rowe, which is relied on by
the Class Action Plaintiffs in the proceeding, wherein the phrase (based on the
question as posed to him) means the “Australian and international practice relevant

to the design and construction of projects like the Bund Wall and reclamation area”.

The “reasonable and practical measures” comprise taking the Specific Mud Wave /
Paleochannel Precautions, including that which did not occur as pleaded in

paragraph 61 above.

In the premises, if GPC is found liable to any of the Group Members for a breach of the

Bund Works Duty premised on the matters pleaded at paragraphs 61 to 63 above,

Abigroup is liable to indemnify GPC to that extent:

(a)

pursuant to the Clause 48 Indemnity, because, in the premises as pleaded in

paragraph 64 above, GPC’s liability to the Group Members arises directly or

indirectly out of or in connection with:

(1)

(ii)

a breach by Abigroup of the Abigroup Contract;

a negligent act or omission by Abigroup or SMEC (as the Contractor’s

Associate);
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(b) pursuant to the Clause 12 Indemnity because, in the premises as pleaded in

paragraphs 61 to 64 above:

(i) Abigroup’s conduct constituted a failure to prevent nuisance and, or

alternatively, unreasonable disturbance;

(i1)) GPC’s liability arises directly or indirectly from or incurred by reason of

Abigroup’s breach of clause 12 of the General Conditions.
Particulars

(A) By Part M of the 3FASOC, the Class Action Plaintiffs allege that GPC’s
conduct comprising its breaches of the Bund Works Duty were also the cause
of a substantial and unreasonable interference with the “Right to Fish” and
“Right to Waters”, and thereby a public nuisance, and GPC is liable to certain
of the Group Members in respect of damage suffered as a result of such

interference.

(B) If (which is denied) GPC is liable to any of the Group Members in nuisance
as alleged, then, in the premises of the above, Abigroup’s conduct constituted

a failure to prevent nuisance and, or alternatively, unreasonable disturbance.
Mud Wave / Paleochannel Breaches — Remediation Precautions — Mitigation
The Class Action Plaintiffs allege, in effect, that by about 29 April 2011:

(a) the mud wave along the western Perimeter Wall (Wall E) as construction

progressed, was becoming substantial and was showing signs of erosion;

(b) the mud wave along northern Perimeter Wall (Wall B) as construction progressed,

was becoming substantial and was showing signs of erosion;

(c) the mud wave along eastern Perimeter Wall (Wall A) as construction progressed,

was becoming substantial and was showing signs of erosion;

(d) turbidity plumes from along the Perimeter Wall, and in particular off the mud
waves pleaded in paragraphs (a) to (c) above, were prominently visible depending

on tides;
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(e) there was increasing turbidity in the Harbour waters in the flowpath of the turbidity

plumes in pleaded in paragraph (d) above.
Particulars

(i)  See paragraph 104(a)-(e) of the 3FASOC.

(ii))  The particulars to the allegations made in paragraph 104(a)-(e) included:

(A) The flowpath of the turbidity plumes in (d) became diffuse as currents past
the Bund mixed with other currents in the Harbour, in particular as outgoing
tides met incoming tides in the Harbour adjacent to Facing Island. The
consequence was that turbidity carried by the plumes in (d) spread through
the Harbour generally, as well as “flushing” over time out into the coastal

waters beyond the mouth of Gladstone Harbour;
(B) {Hipseyl [179] and [180]}, {Hipsey 2 [13] and Figure 1, [16], [38]};
(C) {Rowel at [App 6 [6.5.1]-[6.5.4]}.

The Class Action Plaintiffs further allege, in effect, that by on or about 29 April 2011,
notwithstanding the matters alleged in paragraph 66 above, no steps were taken to

mitigate the effects of turbidity by:

(a) layering of the future sections of the Perimeter Wall, enabling the soft muds

immediately below the rock to compress rather than be displaced as a mud wave;

(b) PVD Installation adjacent to existing or future sections of the Perimeter Wall to

allow:

(i) pore water in the seabed muds to escape both vertically and horizontally,
minimizing the water pressure which would otherwise cause displacement of

the muds when the Wall rock was dumped; and

(i1)) compression and consolidation of the soft seabed muds, rather than

displacement as a mud wave;

(¢) ploughing future sections of the Perimeter Wall;



79

(d) the installation of a geotextile blanket across the existing mud waves or any mud
waves that appeared along future sections of the Perimeter Wall to minimise the

risk of post-construction erosion,
(jointly or severally, the Mitigation Steps).
Particulars

(i)  See paragraph 104(f)(ii) of the 3FASOC which in turn refers to paragraphs 94(a),
94(b), and 94(c) of the 3FASOC. At paragraph 104(f)(ii) of the 3FASOC, the Class
Action Plaintiffs particularise {Rowel App [6.5], [6.6]}.

(i) By paragraphs 105 and 108(c), the alleged conduct contributed to the alleged Mud
Wave / Paleochannel Breach. That allegation of breach is based on the alleged
Specific Mud Wave / Paleochannel Precaution pleaded at paragraph 94(a) to (c) of
the 3FASOC.

(i) By paragraph 94(a) of the 3FASOC, the Class Action Plaintiffs allege that the

pleaded mitigation methods would have:

(A) minimised the volume of any mud wave expected to be created during

construction;

(B) increased the stability of seabed mud under the Perimeter Wall by allowing

for effective consolidation and compression of the muds (settling); and

(C) mitigated the effects of turbidity created by any mud wave created during

construction.

(iv)  GPC otherwise refers to paragraph 109 of the 3FASOC and the particulars therein,
which allege the consequences of the Mud Wave / Paleochannel Breaches giving
rise to the Mud Wave / Paleochannel Impacts, and in turn (by paragraph 110 of the
3FASOC) the loss and damage alleged in Section L therein.

68. The Class Action Plaintiffs further allege, in effect, that:

(a) atall material times during the design and construction of the Bund, attempting to
mitigate those turbidity effects by taking the Specific Mud Wave / Paleochannel

Precautions, including the Mitigation Steps:



(b)

(i)

(iii)

80

was consistent with appropriate Australian industry practice, and was the

only course so consistent;

was consistent with GPC’s obligations pursuant to the Conditions set by the

Coordinator General, and was the only course so consistent;

was consistent with GPC’s obligations alleged in Section [D.4] and [D.6] of

the 3FASOC, and was the only course so consistent;

in the premises pleaded in paragraphs 66, 67 and 68(a) above, GPC breached the

Bund Works Duty because:

(1)

(ii)

GPC did not implement the Mitigation Steps; and

in the premises pleaded in paragraph 68(a) above, GPC:

(A) did not take adequate steps to take the General Construction (Mud

Wave/Paleochannel) Precautions; and/or

(B) did not take any or adequate steps to take the Specific Mud Wave

(A)

(B)

Paleochannel Precautions alleged in paragraph 94(a) to (c) of the
3FASOC.

Particulars

As to paragraph (a)(i), see paragraph 95(a) of the 3FASOC. If (which is not
admitted) this allegation is made out by the Class Action Plaintiffs, then
Abigroup was required to undertake the Specific Mud Wave / Paleochannel
Precautions pleaded in paragraph 94(a) to (c) of the 3FASOC pursuant to its
obligations under the Abigroup Contract that are alleged to have been

breached below.

As to paragraph (a)(ii) and (iii), see paragraph 95(c) and (d) of the 3FASOC.
If (which is not admitted) any of these allegations are made out by the Class
Action Plaintiffs, then Abigroup was required to undertake the Specific Mud
Wave / Paleochannel Precautions pleaded in paragraph 94(a) to (c) of the
3FASOC pursuant to the Regulatory Compliance Obligation.
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(C) Asto:
(D the “appropriate practice” for:

(1)  PVD installation, see paragraph 94(a)(iii)(2)(A) of the 3FASOC
and {Rowel1[3.22.24-26], [3.22.38], Section 3.22E};

(2) installation of geotextile blanket, see paragraph 94(c)(B) of the
3FASOC and {Rowel[3.22.27-29], [3.22D], [3.22E]}; and

otherwise

(I)  the “appropriate Australian industry practice”, the best particulars GPC
can provide are to refer to the expert evidence of Dr Kerry Rowe,
which is relied on by the Class Action Plaintiffs in the proceeding,
wherein the phrase (based on the question as posed to him) means the
“Australian and international practice relevant to the design and

construction of projects like the Bund Wall and reclamation area”.

(D) As to paragraph (b), see paragraph 104(f)(ii) of the 3FASOC which in turn
refers to paragraphs 94(a), 94(b), and 94(c) of the 3FASOC. At paragraph
104(f)(ii) of the 3FASOC, the Class Action Plaintiffs particularise {Rowel

App [6.5], [6.6]}.

(E) By paragraphs 105 and 108(c), the alleged conduct contributed to the alleged
Mud Wave / Paleochannel Breach. That allegation of breach is based on the
alleged Specific Mud Wave / Paleochannel Precaution pleaded at paragraph
94(a) to (c) of the 3FASOC.

(F)  GPC otherwise refers to paragraph 109 of the 3FASOC and the particulars
therein, which allege the consequences of the Mud Wave / Paleochannel
Breaches giving rise to the Mud Wave / Paleochannel Impacts, and in turn
(by paragraph 110 of the 3FASOC) the loss and damage alleged in Section L

therein.

69. In the premises pleaded in paragraphs 66 to 68 above, if the Class Action Plaintiffs’

allegations pleaded above are made out:

(a) Abigroup did not attempt to mitigate turbidity effects by taking the Mitigation
Steps;
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(b) in the premises pleaded in paragraph (a) above (which is not admitted by GPC),

Abigroup:

(1)

(ii)

contributed to GPC’s breach of its Bund Works Duty which caused the Group

Members to suffer loss and damage, because:

(A) in the premises of its obligations pursuant to the Abigroup Contract
pleaded in Part C above, Abigroup should have attempted to mitigate
turbidity effects by taking the Mitigation Steps;

(B) but for Abigroup’s conduct, the GPC would not have breached the
Bund Works Duty as alleged;

breached the Abigroup Contract, because, in the premises of such findings,
the work under the Abigroup Contract was not done in compliance with, and

so breached:
(A) the Professional Care Obligation, because Abigroup:

() did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(IT)  therefore, did not carry out the works the subject of the contract
with a degree of professional skill, care and diligence expected
of a contractor that is an expert in carrying out work of a size,

type and nature similar to such work;
(B) the Design Fit For Purpose Obligation, because Abigroup:

() did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(IT)  therefore, did not ensure that the design of the Bund was suitable,

appropriate and adequate for the purposes stated in the contract;
(C) the General Fit For Purpose Obligation, because Abigroup:

() did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
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(IT) therefore, did not ensure that works, when completed, would be
fit for their intended purpose and comply with the requirements

of the contract;
the Proper Purpose Obligation, because Abigroup:

() did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(IT) therefore, did not carry out the works in a proper and correct

manner;
the Workmanship Obligation, because Abigroup:

() did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(IT) therefore, did not use proper and tradesmanlike workmanship;
the Environmental Protection Obligation, because Abigroup:

() did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(IT)  therefore, did not:

(1) undertake the works in a way that would have minimal

impact on the environment;

(2) take reasonable and practical measures to prevent or
minimise any environmental harm caused, or likely to be

caused, by the Bund and work in relation to the Bund;
the Regulatory Compliance Obligation, because Abigroup:

(I)  did not conduct the Abigroup Project Works in a way that was
consistent with the Conditions set by the Coordinator General or

those alleged in Section [D.4] and [D.6] of the 3FASOC;
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(IT) therefore, did not perform the work in satisfaction of all

legislative requirements, including permits and approvals;
the Nuisance Prevention Obligation, because Abigroup:

(I)  did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(IT) therefore, did not prevent nuisance and unreasonable

disturbance;

in the premises of the above, the General Compliance Obligation;

in the premises of the matters pleaded in paragraph (b), committed a negligent act

or omission in breach of the Abigroup Duty of Care.

(1)

(ii)

(iii)

(iv)

Particulars

As to paragraph (a), see paragraph 67 above.

As to paragraph (b)(i) and causation and Group Members’ loss and damage, see

paragraphs 109 to 112 of the 3FASOC.

As to paragraph (c), the matters pleaded in paragraph (b), if made out, comprised a

failure by Abigroup to exercise reasonable care, skill and diligence in performing

the work and providing the services required by the Abigroup contract.

As to:

(A)

(B)

the “appropriate practice” for:

(D PVD installation, see paragraph 94(a)(iii)(2)(A) of the 3FASOC and
{Rowel[3.22.24-26], [3.22.38], Section 3.22E};

(I)  installation of geotextile blanket, see paragraph 94(c)(B) of the
3FASOC and {Rowe1[3.22.27-29], [3.22D], [3.22E]}; and otherwise

the “appropriate Australian industry practice”, the best particulars GPC can
provide are to refer to the expert evidence of Dr Kerry Rowe, which is relied
on by the Class Action Plaintiffs in the proceeding, wherein the phrase (based

on the question as posed to him) means the “Australian and international



70.

85

practice relevant to the design and construction of projects like the Bund Wall

and reclamation area”.

(v)  The “reasonable and practical measures” comprise the Mitigation Steps.

In the premises, if GPC is found liable to any of the Group Members for a breach of the

Bund Works Duty premised on the matters pleaded at paragraphs 66 to 68 above,

Abigroup is liable to indemnify GPC to that extent:

(a)

(b)

pursuant to the Clause 48 Indemnity, because, in the premises as pleaded in
paragraph 69 above, GPC’s liability to the Group Members arises directly or

indirectly out of or in connection with:
(i) abreach by Abigroup of the Abigroup Contract;

(1)) a negligent act or omission by Abigroup or SMEC (as the Contractor’s

Associate);

pursuant to the Clause 12 Indemnity because, in the premises as pleaded in

paragraphs 66 to 69 above:

(i)  Abigroup’s conduct constituted a failure to prevent nuisance and, or

alternatively, unreasonable disturbance;

(i1)) GPC’s liability arises directly or indirectly from or incurred by reason of

Abigroup’s breach of clause 12 of the General Conditions.
Particulars

(A) By Part M of the 3FASOC, the Class Action Plaintiffs allege that GPC’s
conduct comprising its breaches of the Bund Works Duty were also the cause
of a substantial and unreasonable interference with the “Right to Fish” and
“Right to Waters”, and thereby a public nuisance, and GPC is liable to certain
of the Group Members in respect of damage suffered as a result of such

interference.

(B) If (which is denied) GPC is liable to any of the Group Members in nuisance
as alleged, then, in the premises of the above, Abigroup’s conduct constituted

a failure to prevent nuisance and, or alternatively, unreasonable disturbance.
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Sealing Breaches — Construction Precautions — Backdoor geotextile

The Class Action Plaintiffs allege, in effect, the design and construction of the Backdoor

sections of the Perimeter Wall omitted the installation of geotextile:

(a)

(b)

at all; or alternatively

in accordance with appropriate Australian industry practice.

(1)

(ii)

(iii)

Particulars

See paragraph 124(a) of the 3FASOC. By paragraphs 125 and 132(b), the alleged
conduct contributed to the alleged Sealing Breach. That allegation of breach is
specifically relevant further to the allegations pleaded at paragraph 128(c)(i).

The “Backdoor” of the Perimeter Wall is defined at paragraph 45(b)(iii) of the
3FASOC. As to the mechanism by which the Backdoor flow occurred, at paragraph
45(b)(iv) of the 3FASOC, the Class Action Plaintiffs, by particulars, {Rowel,
Section 2.11; App [4.9.9]; App 7 [7.4.3] and Sections 7.5 and 7.6}, Fig 2.11.1 and
Fig 2.11.2 in {Rowel, Section 2.11}.

As to the “appropriate Australian industry practice”, the best particulars GPC can
provide are to refer to the expert evidence of Dr Kerry Rowe, which is relied on by
the Class Action Plaintiffs in the proceeding, wherein the phrase (based on the
question as posed to him) means the “Australian and international practice relevant

to the design and construction of projects like the Bund Wall and reclamation area”.

The Class Action Plaintiffs further allege, in effect, that:

(a)

at all material times during the design and construction of the Bund, taking the

Specific Sealing Precautions, including by not performing the works in the way

pleaded in paragraph 71 above:

(1)

(i)

was consistent with appropriate Australian industry practice, and was the

only course so consistent;

was consistent with GPC’s obligations pursuant to the Conditions set by the

Coordinator General, and was the only course so consistent;
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(ii1)) was consistent with GPC’s obligations alleged in Section [D.4] and [D.6] of

the 3FASOC, and was the only course so consistent;

the design and construction practices pleaded in paragraph 71 above comprised a

breach of the Bund Works Duty because:

(1) GPC directed, approved or acquiesced in the said design and construction

practices; and

(i1)) in the premises pleaded in paragraph (b)(i) above, GPC:

(A) did not take adequate steps to take the General Construction (Sealing)

Precautions; and/or

(B) did not take any or adequate steps to take the Specific Sealing
Precautions alleged in paragraph 114(b) of the 3FASOC.

@

an

(111)

Particulars

For the purposes of this claim by GPC, the Specific Sealing Precautions
which relate to the allegation made by the Class Action Plaintiffs as
pleaded in paragraph 71 above are those pleaded in paragraph 114(a),
(b)(iii)(2), (c), and (e) of the 3FASOC. See also the particulars to
paragraph 113 of the 3FASOC as to the ‘Specific Sealing Precautions’.

As to paragraph (a)(i), see also paragraph 115(a) of the 3FASOC. If
(which is not admitted) this allegation is made out by the Class Action
Plaintiffs, then Abigroup was required to undertake the Specific
Sealing Precautions pleaded in paragraph 114(a), (b)(iii)(2), (c), and
(e) of the 3FASOC pursuant to its obligations under the Abigroup

Contract that are alleged to have been breached below.

As to paragraph (a)(ii) and (iii), see paragraph 115(c) and (d) of the
3FASOC. If (which is not admitted) any of these allegations are made
out by the Class Action Plaintiffs, then Abigroup was required to
undertake the Specific Sealing Precautions pleaded in paragraph
114(a), (b)(iii)(2), (¢), and (e) of the 3FASOC pursuant to the
Regulatory Compliance Obligation.
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(IV) As to the “appropriate Australian industry practice”, the best
particulars GPC can provide are to refer to the expert evidence of
Dr Kerry Rowe, which is relied on by the Class Action Plaintiffs in the
proceeding, wherein the phrase (based on the question as posed to him)
means the “Australian and international practice relevant to the design

and construction of projects like the Bund Wall and reclamation area”.

(V) As to paragraph (b), see paragraph 124(a) of the 3FASOC. By
paragraph 125 of the 3FASOC, the Class Action Plaintiffs allege that,
by the conduct alleged in paragraph 124(a) of the 3FASOC, GPC did
not take adequate steps to take the General Construction (Sealing)
Precautions, or alternatively adequate steps to take the Specific Sealing

Precautions alleged in paragraph 114(b) of the 3FASOC.

(V) GPC otherwise refers to paragraph 133 of the 3FASOC and the
particulars therein, which allege the consequences of the Sealing
Breaches giving rise to the Sealing Failure Impacts, and in turn (by
paragraph 134 of the 3FASOC) the loss and damage alleged in Section

L therein.

In the premises pleaded in paragraphs 71 to 72 above, if the Class Action Plaintiffs’

allegations pleaded above are made out:

(a) Abigroup designed and constructed the Backdoor sections of Perimeter Wall

omitting the installation of geotextile:
(1) atall; or alternatively
(i) in accordance with appropriate Australian industry practice;

(b) Dby the practice pleaded in paragraph (a) above (which is not admitted by GPC),
Abigroup:

(1)  contributed to GPC’s breach of its Bund Works Duty which caused the Group

Members to suffer loss and damage, because:

(A) in the premises of its obligations pursuant to the Abigroup Contract
pleaded in Part C above, Abigroup should not have conducted the

works in the way alleged in paragraph (a) above;
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(B) but for Abigroup’s conduct, the GPC would not have breached the

Bund Works Duty as alleged;

breached the Abigroup Contract, because, in the premises of such findings,

the work under the Abigroup Contract was not done in compliance with, and

so breached:

(A)

(B)

©)

(D)

the Professional Care Obligation, because Abigroup:

(M

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not carry out the works the subject of the contract
with a degree of professional skill, care and diligence expected
of a contractor that is an expert in carrying out work of a size,

type and nature similar to such work;

the Design Fit For Purpose Obligation, because Abigroup:

(D

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not ensure that the design of the Bund was suitable,

appropriate and adequate for the purposes stated in the contract;

the General Fit For Purpose Obligation, because Abigroup:

(M

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not ensure that works, when completed, would be
fit for their intended purpose and comply with the requirements

of the contract;

the Proper Purpose Obligation, because Abigroup:

(D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
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(IT) therefore, did not carry out the works in a proper and correct

manner;
the Workmanship Obligation, because Abigroup:

(I)  did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(IT) therefore, did not use proper and tradesmanlike workmanship;
the Environmental Protection Obligation, because Abigroup:

(I)  did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(IT) therefore, did not:

(1) undertake the works in a way that would have minimal

impact on the environment;

(2) take reasonable and practical measures to prevent or
minimise any environmental harm caused, or likely to be

caused, by the Bund and work in relation to the Bund,
the Regulatory Compliance Obligation, because Abigroup:

() did not conduct the Abigroup Project Works in a way that was
consistent with the Conditions set by the Coordinator General or

those alleged in Section [D.4] and [D.6] of the 3FASOC;

(IT) therefore, did not perform the work in satisfaction of all

legislative requirements, including permits and approvals;
the Nuisance Prevention Obligation, because Abigroup:

(I)  did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
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(IT) therefore, did not prevent nuisance and unreasonable

disturbance;

(I)  in the premises of the above, the General Compliance Obligation;

in the premises of the matters pleaded in paragraph (b), committed a negligent act

or omission in breach of the Abigroup Duty of Care.

(1)

(ii)

(iii)

(iv)

Particulars

As to paragraph (b)(i) and causation and Group Members’ loss, see paragraphs 133
to 136 of the 3FASOC.

As to paragraph (c), the matters pleaded in paragraph (b), if made out, comprised a
failure by Abigroup to exercise reasonable care, skill and diligence in performing

the work and providing the services required by the Abigroup contract.

As to the “appropriate Australian industry practice”, the best particulars GPC can
provide are to refer to the expert evidence of Dr Kerry Rowe, which is relied on by
the Class Action Plaintiffs in the proceeding, wherein the phrase (based on the
question as posed to him) means the “Australian and international practice relevant

to the design and construction of projects like the Bund Wall and reclamation area”.

The “reasonable and practical measures” comprise taking the Specific Sealing
Precautions, including by designing and constructing the Backdoor sections of

Perimeter Wall in accordance with appropriate Australian industry practice.

In the premises, if GPC is found liable to any of the Group Members for a breach of the

Bund Works Duty premised on the matters pleaded at paragraphs 71 to 72 above,

Abigroup is liable to indemnify GPC to that extent:

(a)

pursuant to the Clause 48 Indemnity, because, in the premises as pleaded at

paragraph 73 above, GPC’s liability to the Group Members arises directly or

indirectly out of or in connection with:

(1)

(ii)

a breach by Abigroup of the Abigroup Contract;

a negligent act or omission by Abigroup or SMEC (as the Contractor’s

Associate);



IX.

75.

92

(b) pursuant to the Clause 12 Indemnity because, in the premises as pleaded at

paragraphs 71 to 73 above:

(i) Abigroup’s conduct constituted a failure to prevent nuisance and, or

alternatively, unreasonable disturbance;

(i1)) GPC’s liability arises directly or indirectly from or incurred by reason of

Abigroup’s breach of clause 12 of the General Conditions.
Particulars

(A) By Part M of the 3FASOC, the Class Action Plaintiffs allege that GPC’s
conduct comprising its breaches of the Bund Works Duty were also the cause
of a substantial and unreasonable interference with the “Right to Fish” and
“Right to Waters”, and thereby a public nuisance, and GPC is liable to certain
of the Group Members in respect of damage suffered as a result of such

interference.

(B) If (which is denied) GPC is liable to any of the Group Members in nuisance
as alleged, then, in the premises of the above, Abigroup’s conduct constituted

a failure to prevent nuisance and, or alternatively, unreasonable disturbance.
Sealing Breaches — Constructions Precautions — Geotextile installation

The Class Action Plaintiffs allege, in effect, that geotextile on western wall E, northern

wall B and eastern wall A was installed:
(a) without adequate overlap between sheets or panels of geotextile;
(b) without adequate stitching (seams) between sheets or panels of geotextile;

(c) using the technique of uncontrolled or inadequately controlled unrolling (free

rolling) of the geotextile sheets down the inside face of the Walls;
(d) without adequate anchorage on the Walls or at the base of each sheet;

(e) without extending the geotextile as a blanket past the toe of each Wall, so as to
cover the lateral area over which a mud wave had arisen or might arise as a result

of continued settlement of the Wall;
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(f) without prompt coverage of the geotextile with suitable rock, stone, or other

protection to:

(1)

(i)

insulate it from UV radiation;

prevent dislocation of the geotextile resulting from subsequent wind, waves,

currents or tides.
Particulars

See paragraph 124(b) of the 3FASOC, wherein the Class Action Plaintiffs refer, as

particulars:
(A) asto(a)above, {Rowel Section 3.3E, 3.6.11, 3.23.22-3.23.23, 3.24.4}

(B) as to (b) above, {Rowel 2.7.1, 3.23.3, 3.23.4, Figure 2.6.2, Figure 2.7.1,
Figure 3.1.3, Figure 5.2.4, section 3.3E, 3.5.12, 3.6.3(d)};

(C) asto(c)above, Rowel 3.3.28-3.3.29};
(D) asto(d)above, {Rowel Section 3.3D, 3.5C, 3.7.1-3.7.7};
(E) asto(e) above,{Rowel 3.3.20, 3.3.21, 3.3.23, 3.23.21, 3.22.37};

(F) as to (f) above {Rowel 3.1.57(c), 3.1.62, Section 3.2B, 3.3.24, 3.5.15,
3.22.18, 3.23.19; Appendix 5}.

76. The Class Action Plaintiffs further allege, in effect, that:

(a)

at all material times during the design and construction of the Bund, taking the

Specific Sealing Precautions, including by not performing the works in the way

pleaded in paragraph 75 above:

(1)

(i)

(iii)

was consistent with appropriate Australian industry practice, and was the

only course so consistent;

was consistent with GPC’s obligations pursuant to the Conditions set by the

Coordinator General, and was the only course so consistent;

was consistent with GPC’s obligations alleged in Section [D.4] and [D.6] of

the 3FASOC, and was the only course so consistent;
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the design and construction practices pleaded in paragraph 75 above comprised a

breach of the Bund Works Duty because:

(1)

(ii)

(ii)

(iii)

(iv)

GPC directed, approved or acquiesced in the said design and construction

practices; and
in the premises pleaded in paragraph (b)(i) above, GPC:

(A) did not take adequate steps to take the General Construction (Sealing)

Precautions; and/or

(B) did not take any or adequate steps to take the Specific Sealing
Precautions alleged in paragraph 114(b) of the 3FASOC.

Particulars

For the purposes of this claim by GPC, the Specific Sealing Precautions which relate
to the allegation made by the Class Action Plaintiffs as pleaded in paragraph 75
above are those pleaded in paragraph 114(a), (b)(iii)(2), (c), and (e) of the 3FASOC.
See also the particulars to paragraph 113 of the 3FASOC as to the ‘Specific Sealing

Precautions’.

As to paragraph (a)(i), see paragraph 115(a) of the 3FASOC. If (which is not
admitted) this allegation is made out by the Class Action Plaintiffs, then Abigroup
was required to undertake the Specific Sealing Precautions pleaded in paragraph
114(a), (b)(iii)(2), (c), and (e) of the 3FASOC pursuant to its obligations under the

Abigroup Contract that are alleged to have been breached below.

As to paragraph (a)(ii) and (iii), see paragraph 115(c) and (d) of the 3FASOC. If
(which is not admitted) any of these allegations are made out by the Class Action
Plaintiffs, then Abigroup was required to undertake the Specific Sealing Precautions
pleaded in paragraph 114(a), (b)(iii)(2), (c), and (e) of the 3FASOC pursuant to the
Regulatory Compliance Obligation.

As to the “appropriate Australian industry practice”, the best particulars GPC can
provide are to refer to the expert evidence of Dr Kerry Rowe, which is relied on by
the Class Action Plaintiffs in the proceeding, wherein the phrase (based on the
question as posed to him) means the “Australian and international practice relevant

to the design and construction of projects like the Bund Wall and reclamation area”.
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As to paragraph (b), see paragraph 124(b) of the 3FASOC. By paragraphs 125 and
132(b) of the 3FASOC, the alleged conduct contributed to the alleged Sealing
Breach. See also paragraph 126(a) to (d) of the 3FASOC, wherein the Class Action
Plaintiffs allege what happened, by no later than 1 August 2011 or alternatively 6
September 2011, to the geotextile that had been installed on the Perimeter Wall.

By paragraph 125 of the 3FASOC, the Class Action Plaintiffs allege that, by the
conduct alleged in paragraph 124(b) of the 3FASOC, GPC did not take adequate
steps to take the General Construction (Sealing) Precautions, or alternatively
adequate steps to take the Specific Sealing Precautions alleged in paragraph 114(b)
of the 3FASOC.

GPC otherwise refers to paragraph 133 of the 3FASOC and the particulars therein,
which allege the consequences of the Sealing Breaches giving rise to the Sealing
Failure Impacts, and in turn (by paragraph 134 of the 3FASOC) the loss and damage

alleged in Section L therein.

77. In the premises pleaded in paragraphs 75 to 76 above, if the Class Action Plaintiffs’

allegations pleaded above are made out:

(a)

Abigroup installed geotextile on western wall E, northern wall B and eastern

wall A:

(1)  without adequate overlap between sheets or panels of geotextile;

(i1) without adequate stitching (seams) between sheets or panels of geotextile;

(ii1) using the technique of uncontrolled or inadequately controlled unrolling (free
rolling) of the geotextile sheets down the inside face of the Walls;

(iv) without adequate anchorage on the Walls or at the base of each sheet;

(v) without extending the geotextile as a blanket past the toe of each Wall, so as
to cover the lateral area over which a mud wave had arisen or might arise as
a result of continued settlement of the Wall;

(vi) without prompt coverage of the geotextile with suitable rock, stone, or other

protection to:
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(A) insulate it from UV radiation;

(B) prevent dislocation of the geotextile resulting from subsequent wind,

waves, currents or tides.

by the practice pleaded in paragraph (a) above (which is not admitted by GPC),

Abigroup:

(1)

(ii)

contributed to GPC’s breach of its Bund Works Duty which caused the Group

Members to suffer loss and damage, because:

(A) in the premises of its obligations pursuant to the Abigroup Contract
pleaded in Part C above, Abigroup should not have conducted the

works in the way alleged in paragraph (a) above;

(B) but for Abigroup’s conduct, the GPC would not have breached the
Bund Works Duty as alleged;

breached the Abigroup Contract, because, in the premises of such findings,
the work under the Abigroup Contract was not done in compliance with, and

so breached:
(A) the Professional Care Obligation, because Abigroup:

() did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(IT)  therefore, did not carry out the works the subject of the contract
with a degree of professional skill, care and diligence expected
of a contractor that is an expert in carrying out work of a size,

type and nature similar to such work;
(B) the Design Fit For Purpose Obligation, because Abigroup:

(I)  did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(IT) therefore, did not ensure that the design of the Bund was suitable,

appropriate and adequate for the purposes stated in the contract;
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(D)

(E)
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the General Fit For Purpose Obligation, because Abigroup:

(D

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not ensure that works, when completed, would be
fit for their intended purpose and comply with the requirements

of the contract;

the Proper Purpose Obligation, because Abigroup:

Q)

)

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not carry out the works in a proper and correct

manner,

the Workmanship Obligation, because Abigroup:

(D

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not use proper and tradesmanlike workmanship;

the Environmental Protection Obligation, because Abigroup:

(D

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
therefore, did not:

(1) undertake the works in a way that would have minimal

impact on the environment;

(2) take reasonable and practical measures to prevent or
minimise any environmental harm caused, or likely to be

caused, by the Bund and work in relation to the Bund,
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the Regulatory Compliance Obligation, because Abigroup:

() did not conduct the Abigroup Project Works in a way that was
consistent with the Conditions set by the Coordinator General or

those alleged in Section [D.4] and [D.6] of the 3FASOC;

(IT) therefore, did not perform the work in satisfaction of all

legislative requirements, including permits and approvals;
the Geotextile Installation Obligation, because Abigroup:

() did not develop a system of holding down and keying in the
geotextile to ensure the geotextile remained in place during

subsequent extension of the core;

(IT) did not lay the geotextile in such a manner as not to damage the

geotextile;

(II) did not lay the geotextile on the formation without wrinkles,

gaps, folds, slack, stressing or deformation;

(IV) did not lay the geotextile line to line and to the level of the
formation and ensure that there were no gaps or voids under the

geotextile in the surface;

(V) did not replace or repair any geotextile damaged during
installation or which did not conform to the Bund Construction

Specification;
the Nuisance Prevention Obligation, because Abigroup:

() did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(IT) therefore, did not prevent nuisance and unreasonable

disturbance;

in the premises of the above, the General Compliance Obligation;
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in the premises of the matters pleaded in paragraph (b), committed a negligent act

or omission in breach of the Abigroup Duty of Care.

(i)

(iii)

(iv)

Particulars

As to paragraph (b)(i) and causation and Group Members’ loss and damage see

paragraphs 133 to 136 of the 3FASOC.

As to paragraph (c), the matters pleaded in paragraph (b), if made out, comprised a
failure by Abigroup to exercise reasonable care, skill and diligence in performing

the work and providing the services required by the Abigroup contract.

As to the “appropriate Australian industry practice”, the best particulars GPC can
provide are to refer to the expert evidence of Dr Kerry Rowe, which is relied on by
the Class Action Plaintiffs in the proceeding, wherein the phrase (based on the
question as posed to him) means the “Australian and international practice relevant

to the design and construction of projects like the Bund Wall and reclamation area”.

The “reasonable and practical measures” comprised taking the Specific Sealing
Precautions, including by not performing the Abigroup Project Works in the way

pleaded in paragraph 75 above.

In the premises, if GPC is found liable to any of the Group Members for a breach of the

Bund Works Duty premised on the matters pleaded at paragraphs 75 to 76 above,

Abigroup is liable to indemnify GPC to that extent:

(a)

(b)

pursuant to the Clause 48 Indemnity, because, in the premises as pleaded at

paragraph 77 above, GPC’s liability to the Group Members arises directly or

indirectly out of or in connection with:

(1)

(ii)

a breach by Abigroup of the Abigroup Contract;

a negligent act or omission by Abigroup or SMEC (as the Contractor’s

Associate);

pursuant to the Clause 12 Indemnity because, in the premises as pleaded at

paragraphs 75 to 77 above:
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(i)  Abigroup’s conduct constituted a failure to prevent nuisance and, or

alternatively, unreasonable disturbance;

(1)) GPC’s liability arises directly or indirectly from or incurred by reason of

Abigroup’s breach of clause 12 of the General Conditions.
Particulars

(A) By Part M of the 3FASOC, the Class Action Plaintiffs allege that GPC’s
conduct comprising its breaches of the Bund Works Duty were also the cause
of a substantial and unreasonable interference with the “Right to Fish” and
“Right to Waters”, and thereby a public nuisance, and GPC is liable to certain
of the Group Members in respect of damage suffered as a result of such

interference.

(B) If (which is denied) GPC is liable to any of the Group Members in nuisance
as alleged, then, in the premises of the above, Abigroup’s conduct constituted

a failure to prevent nuisance and, or alternatively, unreasonable disturbance.
Sealing Breaches — Constructions Precautions — Construction schedule
The Class Action Plaintiffs allege, in effect, that:

(a) the construction schedule for the Bund applied geotextile liner to the Backdoor

Sections of Perimeter Walls after its application to other sections (if at all);

(b) in the premises, reasonable care was not taken to ensure the Backdoor sections of
the Perimeter Wall were at no stage more permeable than the other sections of the
Perimeter Wall, so as to prevent the Backdoor becoming a preferential path for
Prohibited Discharges from the lagoon back into the Harbour (directly or across
the Mud Flats).

Particulars

(i)  See paragraph 124(c) of the 3FASOC, wherein the Class Action Plaintiffs
particularise, in respect of the matters pleaded in paragraph (a) above, {Rowel

Section 3.6B, 3.10.6, Section 3.11; Appendix 7, Section 7.5 especially 7.5.20}.

(i)  As to paragraph (b) and ‘Prohibited Discharges’ see paragraph 27 of the 3FASOC.
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The Class Action Plaintiffs further allege, in effect, that:

(a)

(b)

at all material times during the design and construction of the Bund, taking the

Specific Sealing Precautions, including by not performing the works in the way

pleaded in paragraph 79(b) above:

(1)

(i)

(iii)

was consistent with appropriate Australian industry practice, and was the

only course so consistent;

was consistent with GPC’s obligations pursuant to the Conditions set by the

Coordinator General, and was the only course so consistent;

was consistent with GPC’s obligations alleged in Section [D.4] and [D.6] of

the 3FASOC, and was the only course so consistent;

the design and construction practices pleaded in paragraph 79 above comprised a

breach of the Bund Works Duty because:

(1)

(i)

(i)

(i)

GPC directed, approved or acquiesced in the said design and construction

practices; and
in the premises pleaded in paragraph (b)(i), GPC:

(A) did not take adequate steps to take the General Construction (Sealing)

Precautions; and/or

(B) did not take any or adequate steps to take the Specific Sealing
Precautions alleged in paragraph 114(b) of the 3FASOC.

Particulars

For the purposes of this claim by GPC, the Specific Sealing Precautions which relate
to the allegation made by the Class Action Plaintiffs as pleaded in paragraph 79
above are those pleaded in paragraph 114(a), (b)(iii)(2), (c), (d) and (e) of the
3FASOC. See also the particulars to paragraph 113 of the 3FASOC as to the

‘Specific Sealing Precautions’.

As to paragraph (a)(i), see paragraph 115(a) of the 3FASOC. If (which is not
admitted) this allegation is made out by the Class Action Plaintiffs, then Abigroup
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was required to undertake the Specific Sealing Precautions pleaded in paragraph
114(a), (b)(iii)(2), (c), (d), and (e) of the 3FASOC pursuant to its obligations under
the Abigroup Contract that are alleged to have been breached below.

As to paragraph (a)(ii) and (iii), see paragraph 115(c) and (d) of the 3FASOC. If
(which is denied and not admitted) any of these allegations are made out by the
Class Action Plaintiffs, then Abigroup was required to undertake the Specific
Sealing Precautions pleaded in paragraph 114(a), (b)(iii)(2), (c), (d), and (e) of the
3FASOC pursuant to the Regulatory Compliance Obligation.

As to the “appropriate Australian industry practice”, the best particulars GPC can
provide are to refer to the expert evidence of Dr Kerry Rowe, which is relied on by
the Class Action Plaintiffs in the proceeding, wherein the phrase (based on the
question as posed to him) means the “Australian and international practice relevant

to the design and construction of projects like the Bund Wall and reclamation area”.

As to paragraph (b), see paragraph 124(c) of the 3FASOC. By paragraphs 125 and
132(b) of the 3FASOC, the alleged conduct contributed to the alleged Sealing
Breach. See also paragraph 47(e) of the 3FASOC and the particulars therein.

By paragraph 125 of the 3FASOC, the Class Action Plaintiffs allege that, by the
conduct alleged in paragraph 124(c) of the 3FASOC, GPC did not take adequate
steps to take the General Construction (Sealing) Precautions, or alternatively
adequate steps to take the Specific Sealing Precautions alleged in paragraph 114(b)
of the 3FASOC.

See also paragraphs 47(e) and 114(c) of the 3FASOC. By paragraph 114(c) of the
3FASOC, the Class Action Plaintiffs allege that part of the Specific Sealing
Precautions was to ensure that, in the design and construction of the Bund, the
Backdoor sections of the Perimeter Wall were at no stage more permeable than other
sections, such that the Backdoor might became a preferential path for Prohibited

Discharges from the lagoon back into the Harbour (directly or across the Mud Flats).

GPC otherwise refers to paragraph 133 of the 3FASOC and the particulars therein,
which allege the consequences of the Sealing Breaches giving rise to the Sealing
Failure Impacts, and in turn (by paragraph 134 of the 3FASOC) the loss and damage

alleged in Section L therein.
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In the premises pleaded in paragraphs 79 to 80 above, if the Class Action Plaintiffs’

allegations pleaded above are made out:

(a) Abigroup undertook a construction schedule that:

(1)

(ii)

applied geotextile liner to the Backdoor Sections of Perimeter Walls after its

application to other sections (if at all);

in the premises, did not take reasonable care to ensure the Backdoor sections
of the Perimeter Wall were at no stage more permeable than the other sections
of the Perimeter Wall, so as to prevent the Backdoor becoming a preferential
path for Prohibited Discharges from the lagoon back into the Harbour
(directly or across the Mud Flats);

(b) Dby the practice pleaded in paragraph (a) above (which is not admitted by GPC),

Abigroup:

(1)

(i)

contributed to GPC’s breach of its Bund Works Duty which caused the Group

Members to suffer loss and damage, because:

(A) in the premises of its obligations pursuant to the Abigroup Contract
pleaded in Part C above, Abigroup should not have conducted the

works in the way alleged in paragraph (a) above;

(B) but for Abigroup’s conduct, the GPC would not have breached the
Bund Works Duty as alleged;

breached the Abigroup Contract, because, in the premises of such findings,
the work under the Abigroup Contract was not done in compliance with, and

so breached:
(A) the Professional Care Obligation, because Abigroup:

(I)  did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(IT) therefore, did not carry out the works the subject of the contract

with a degree of professional skill, care and diligence expected
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of a contractor that is an expert in carrying out work of a size,

type and nature similar to such work;

the General Fit For Purpose Obligation, because Abigroup:

(M

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not ensure that works, when completed, would be
fit for their intended purpose and comply with the requirements

of the contract;

the Proper Purpose Obligation, because Abigroup:

(D

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not carry out the works in a proper and correct

manner,

the Workmanship Obligation, because Abigroup:

(M

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not use proper and tradesmanlike workmanship;

the Environmental Protection Obligation, because Abigroup:

(M

)

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
therefore, did not:

(1) undertake the works in a way that would have minimal

impact on the environment;
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(2) take reasonable and practical measures to prevent or
minimise any environmental harm caused, or likely to be

caused, by the Bund and work in relation to the Bund,
(F) the Regulatory Compliance Obligation, because Abigroup:

() did not conduct the Abigroup Project Works in a way that was
consistent with the Conditions set by the Coordinator General or

those alleged in Section [D.4] and [D.6] of the 3FASOC;

(IT) therefore, did not perform the work in satisfaction of all

legislative requirements, including permits and approvals;
(G) the Nuisance Prevention Obligation, because Abigroup:

(I)  did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(IT) therefore, did not prevent nuisance and unreasonable

disturbance;

(H) in the premises of the above, the General Compliance Obligation;

in the premises of the matters pleaded in paragraph (b), committed a negligent act

or omission in breach of the Abigroup Duty of Care.

(1)

(ii)

(iii)

Particulars

As to paragraph (b)(i) and causation and Group Members’ loss and damage see

paragraphs 133 to 136 of the 3FASOC.

As to paragraph (c), the matters pleaded in paragraph (b), if made out, comprised a
failure by Abigroup to exercise reasonable care, skill and diligence in performing

the work and providing the services required by the Abigroup contract.

As to the “appropriate Australian industry practice”, the best particulars GPC can
provide are to refer to the expert evidence of Dr Kerry Rowe, which is relied on by

the Class Action Plaintiffs in the proceeding, wherein the phrase (based on the
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question as posed to him) means the “Australian and international practice relevant

to the design and construction of projects like the Bund Wall and reclamation area”.

(iv) The “reasonable and practical measures” comprised taking the Specific Sealing
Precautions, including by not performing the works in the way pleaded in paragraph

79 above.

In the premises, if GPC is found liable to any of the Group Members for a breach of the

Bund Works Duty premised on the matters pleaded at paragraphs 79 to 80 above,

Abigroup is liable to indemnify GPC to that extent:

(a)

(b)

pursuant to the Clause 48 Indemnity, because, in the premises as pleaded at
paragraph 81 above, GPC’s liability to the Group Members arises directly or

indirectly out of or in connection with:
(i) abreach by Abigroup of the Abigroup Contract;

(1)) a negligent act or omission by Abigroup or SMEC (as the Contractor’s

Associate);

pursuant to the Clause 12 Indemnity because, in the premises as pleaded at

paragraphs 79 to 81 above:

(i)  Abigroup’s conduct constituted a failure to prevent nuisance and, or

alternatively, unreasonable disturbance;

(i1)) GPC’s liability arises directly or indirectly from or incurred by reason of

Abigroup’s breach of clause 12 of the General Conditions.
Particulars

(A) By Part M of the 3FASOC, the Class Action Plaintiffs allege that GPC’s
conduct comprising its breaches of the Bund Works Duty were also the cause
of a substantial and unreasonable interference with the “Right to Fish” and
“Right to Waters”, and thereby a public nuisance, and GPC is liable to certain
of the Group Members in respect of damage suffered as a result of such

interference.
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(B) If (which is denied) GPC is liable to any of the Group Members in nuisance
as alleged, then, in the premises of the above, Abigroup’s conduct constituted

a failure to prevent nuisance and, or alternatively, unreasonable disturbance.

Sealing Breaches — Remediation Precautions — Fit for purpose geotextile

The Class Action Plaintiffs allege, in effect, that by no later than 1 August 2011 or

alternatively 6 September 2011, the geotextile liner was not fit for the purpose of sealing

the Perimeter Wall.

(a)

(b)

(c)

(d)

Particulars

See paragraph 126(e) of the 3FASOC, wherein the Class Action Plaintiffs, by way of

particulars:

(i)  refer to Finding 5 of the Independent Bund Wall Review, “the design of the bund
wall with respect to the placement and restraint of the geotextile liner did not meet

industry best practice and/or recognised industry standards”;
(ii)) refer to {Rowel at [3.4A], App 5[5.9.6(f)]}; {Mosleyl [1.4.2] and [6.3.2]-[6.3.4]}.

Paragraph 126(e) of the 3FASOC is alleged in the premises of paragraphs 126(a) to (d) of
the 3FASOC, which includes that:

(i)  the exposed geotextile was a mesh size materially larger than the likely particulate

material in mud wave sediments and Spoil;

(il)) the exposed geotextile was a lightweight grade not suitable for exposed applications

in locations like the Bund.
See also paragraph 28(c), 47(d), 114(b)(iii) and 126(a) to (d) of the 3FASOC.

GPC otherwise refers to paragraph 133 of the 3FASOC and the particulars therein, which
allege the consequences of the Sealing Breaches giving rise to the Sealing Failure Impacts,
and in turn (by paragraph 134 of the 3FASOC) the loss and damage alleged in Section L

therein.
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The Class Action Plaintiffs further allege, in effect, at all material times during design

and construction of the Bund, that taking the Specific Sealing Precautions, including by

installing a geotextile which was fit for the purpose of sealing the Perimeter Wall:

(a)

(b)

(©)

was consistent with appropriate Australian industry practice, and was the only

course So consistent;

was consistent with GPC’s obligations pursuant to the Conditions set by the

Coordinator General, and was the only course so consistent;

was consistent with GPC’s obligations alleged in Section [D.4] and [D.6] of the

3FASOC, and was the only course so consistent;

(1)

(ii)

(iii)

(iv)

Particulars

For the purposes of this claim by GPC, the Specific Sealing Precautions which relate
to the allegation made by the Class Action Plaintiffs as pleaded in paragraph 83
above are those pleaded in paragraph 114(a), (b)(iii)(2), (c), and (e) of the 3FASOC.
See also the particulars to paragraph 113 of the 3FASOC as to the ‘Specific Sealing

Precautions’.

As to paragraph (a)(i), see paragraph 115(a) of the 3FASOC. If this allegation is
made out by the Class Action Plaintiffs, and applies to the allegations pleaded in
paragraph 83 above, then Abigroup was required to undertake the Specific Sealing
Precautions pleaded in paragraph 114(a), (b)(iii)(2), (c), and (e) of the 3FASOC
pursuant to its obligations under the Abigroup Contract that are alleged to have been

breached below.

As to paragraph (a)(ii) and (iii), see paragraph 115(c) and (d) of the 3FASOC. If
any of these allegations is made out by the Class Action Plaintiffs, and applies to
the allegations pleaded in paragraph 83 above, then Abigroup was required to
undertake the Specific Sealing Precautions pleaded in paragraph 114(a), (b)(iii)(2),
(c), and (e) of the 3FASOC pursuant to the Regulatory Compliance Obligation.

As to the “appropriate Australian industry practice”, the best particulars GPC can
provide are to refer to the expert evidence of Dr Kerry Rowe, which is relied on by
the Class Action Plaintiffs in the proceeding, wherein the phrase (based on the
question as posed to him) means the “Australian and international practice relevant

to the design and construction of projects like the Bund Wall and reclamation area”.
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If the Class Action Plaintiffs’ allegations pleaded in paragraph 83 above are made out,

and form the basis of a finding that GPC:

(a)

(b)

(©)

then:

(d)

(e)

failed to take adequate steps to take the General Construction (Sealing)

Precautions;

failed to take any or any adequate steps to take the Specific Sealing Precautions

alleged in paragraph 114 of the 3FASOC; and

so breached the Bund Works Duty;

in the premises of the matters pleaded in paragraphs 33, 34, 36 to 38 above, the
geotextile liner installed by Abigroup to the Perimeter Wall, and the method in

which it was installed, was not fit for the purpose of sealing the Perimeter Wall;
by the conduct pleaded in paragraph (d) above, Abigroup:

(1)  contributed to GPC’s breach of its Bund Works Duty which caused the Group

Members to suffer loss and damage, because:

(A) in the premises of its obligations pursuant to the Abigroup Contract
pleaded in Part C above, Abigroup should not have conducted the
works in the way alleged in paragraph (d) above;

(B) but for Abigroup’s conduct, the GPC would not have breached the
Bund Works Duty as alleged;

(i1)) breached the Abigroup Contract, because, in the premises of such findings,
the work under the Abigroup Contract was not done in compliance with, and

so breached:
(A) the Professional Care Obligation, because Abigroup:

(I)  did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
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therefore, did not carry out the works the subject of the contract
with a degree of professional skill, care and diligence expected
of a contractor that is an expert in carrying out work of a size,

type and nature similar to such work;

the Design Fit For Purpose Obligation, because Abigroup:

(D

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not ensure that the design of the Bund was suitable,

appropriate and adequate for the purposes stated in the contract;

the General Fit For Purpose Obligation, because Abigroup:

(M

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not ensure that works, when completed, would be
fit for their intended purpose and comply with the requirements

of the contract;

the Proper Purpose Obligation, because Abigroup:

(D

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not carry out the works in a proper and correct

manner,

the Workmanship Obligation, because Abigroup:

(D

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not use proper and tradesmanlike workmanship;

the Environmental Protection Obligation, because Abigroup:
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did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
therefore, did not:

(1) undertake the works in a way that would have minimal

impact on the environment;

(2) take reasonable and practical measures to prevent or
minimise any environmental harm caused, or likely to be

caused, by the Bund and work in relation to the Bund,

the Regulatory Compliance Obligation, because Abigroup:

(M

)

did not conduct the Abigroup Project Works in a way that was
consistent with the Conditions set by the Coordinator General or

those alleged in Section [D.4] and [D.6] of the 3FASOC;

therefore, did not perform the work in satisfaction of all

legislative requirements, including permits and approvals;

the Geotextile Installation Obligation, because Abigroup:

(M

(1D

(I1I)

(Iv)

did not develop a system of holding down and keying in the
geotextile to ensure the geotextile remained in place during

subsequent extension of the core;

did not lay the geotextile in such a manner as not to damage the

geotextile;

did not lay the geotextile on the formation without wrinkles,

gaps, folds, slack, stressing or deformation;

did not lay the geotextile line to line and to the level of the
formation and ensure that there were no gaps or voids under the

geotextile in the surface;
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(V) did not replace or repair any geotextile damaged during
installation or which did not conform to the Bund Construction

Specification;
(I)  the Nuisance Prevention Obligation, because Abigroup:

() did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(IT) therefore, did not prevent nuisance and unreasonable

disturbance;

(J) in the premises of the above, the General Compliance Obligation;

in the premises of the matters pleaded in paragraph (e), committed a negligent act

or omission in breach of the Abigroup Duty of Care.

(i)

(i)

(iii)

(iv)

)

Particulars

For the purposes of this claim by GPC, the Specific Sealing Precautions which relate
to the allegation made by the Class Action Plaintiffs as pleaded in paragraph 83
above are those pleaded in paragraph 114(a), (b)(iii)(2), (c), and (e) of the 3FASOC.
See also the particulars to paragraph 113 of the 3FASOC as to the ‘Specific Sealing

Precautions’.

Paragraph 126(e) of the 3FASOC is alleged in the premises of paragraphs 126(a) to
(d) of the 3FASOC. See also paragraph 28(c), 47(d), 114(b)(iii) and 126(a) to (d)
of the 3FASOC.

As to paragraph (c), GPC refers to the design and installation failings in respect of
the geotextile alleged by the Class Action Plaintiffs at paragraphs 126(a) to (d), and
122(b) to (d) of the 3FASOC.

As to paragraph (e), the matters pleaded in (d), if made out, comprised a failure by
Abigroup to exercise reasonable care, skill and diligence in performing the work

and providing the services required by the Abigroup contract.

As to the “appropriate Australian industry practice”, the best particulars GPC can
provide are to refer to the expert evidence of Dr Kerry Rowe, which is relied on by

the Class Action Plaintiffs in the proceeding, wherein the phrase (based on the
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question as posed to him) means the “Australian and international practice relevant

to the design and construction of projects like the Bund Wall and reclamation area”.

(vi) The “reasonable and practical measures” comprised installing a geotextile liner that

was fit for the purpose of sealing the Perimeter Wall.

(vii) GPC otherwise refers to paragraph 133 of the 3FASOC and the particulars therein,
which allege the consequences of the Sealing Breaches giving rise to the Sealing
Failure Impacts, and in turn (by paragraph 134 of the 3FASOC) the loss and damage

alleged in Section L therein.

In the premises, if GPC is found liable to any of the Group Members for a breach of the

Bund Works Duty premised on the matters pleaded at paragraphs 83 to 84 above,

Abigroup is liable to indemnify GPC to that extent:

(a)

(b)

pursuant to the Clause 48 Indemnity, because, in the premises as pleaded at
paragraph 85 above, GPC’s liability to the Group Members arises directly or

indirectly out of or in connection with:
(i) abreach by Abigroup of the Abigroup Contract;

(1)) a negligent act or omission by Abigroup or SMEC (as the Contractor’s

Associate);

pursuant to the Clause 12 Indemnity because, in the premises as pleaded at

paragraphs 83 to 85 above:

(i) Abigroup’s conduct constituted a failure to prevent nuisance and, or

alternatively, unreasonable disturbance;

(i1)) GPC’s liability arises directly or indirectly from or incurred by reason of

Abigroup’s breach of clause 12 of the General Conditions.
Particulars

(A) By Part M of the 3FASOC, the Class Action Plaintiffs allege that GPC’s
conduct comprising its breaches of the Bund Works Duty were also the cause
of a substantial and unreasonable interference with the “Right to Fish” and

“Right to Waters”, and thereby a public nuisance, and GPC is liable to certain
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of the Group Members in respect of damage suffered as a result of such

interference.

(B) If (which is denied) GPC is liable to any of the Group Members in nuisance
as alleged, then, in the premises of the above, Abigroup’s conduct constituted

a failure to prevent nuisance and, or alternatively, unreasonable disturbance.

Sealing Breaches — Remediation Precautions — Sealing Backdoor (geotubes and

Reno Mattresses)

By not later than 1 August 2011, or alternatively mid-August 2011, or alternatively 6
September 2011, Abigroup had not effected sealing of the Backdoor using:

(a) geotubes, being geotextile tubes filled with Spoil and laid horizontally up the inside
face of the Perimeter Walls (Geotubes);

(b) Reno Mattresses, being heavy-mass geotextile envelopes filled with rock or Spoil

and laid across the inside face of the Perimeter Walls (Reno Mattresses),
at all or in priority to other sections of the Perimeter Wall.
Particulars

(i)  See paragraph 128(c)(ii) of the 3FASOC, wherein, as particulars the Class Action
Plaintiffs refer to {Rowel at [3.25.16] to [3.25.18], [3.25.17], [3.25.18], [9.5.9] to
[9.5.11],[9.6.21], [9.14.15] to [9.14.17], [9.17.4]}.

(ii))  The alleged failure was in circumstances including that which is alleged by the Class
Action Plaintiffs against GPC at paragraphs 126 and paragraph 127(a) and (b) of the
3FASOC.

The Class Action Plaintiffs allege, in effect, that:

(a) it ought to have been ensured, in the design and construction of the Bund, that the
Backdoor sections of the Perimeter Wall would not at any stage have been more
permeable than other sections, such that the Backdoor might become a preferential

path for Prohibited Discharges from the lagoon back into the Harbour;

(b) in accordance with the obligation alleged in Section [D.4.2] of the 3FASOC, if

Bund Works gave rise to signs of:
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(1) turbidity plumes flowing away from the Perimeter Wall; or

(i) after the Bund Closure was achieved, substantial discharges otherwise than

through the Outlet Pipes,

then the causes of the said effects ought to have been investigated and remediated
in priority to the completion of other Works and before any further steps was taken

that was likely to increase Prohibited Discharges from the Bund;

at all material times during the design and construction of the Bund, taking the
Specific Sealing Precautions pleaded in paragraphs (a) and (b) above, including by

not performing the works in the way pleaded in paragraph 87 above:

(1) was consistent with appropriate Australian industry practice, and was the

only course so consistent;

(i1)) was consistent with GPC’s obligations pursuant to the Conditions set by the

Coordinator General, and was the only course so consistent;

(ii1)) was consistent with GPC’s obligations alleged in Sections [D.4] and [D.6] of

the 3FASOC, and was the only course so consistent;

the design and construction practices pleaded in paragraph 87 above comprised a

breach of the Bund Works Duty by GPC because:
(1)  GPC did not cause the said works to be undertaken;
(i1)) in the premises pleaded in paragraph (d)(i) above, GPC:

(A) did not take adequate steps to take the General Sealing Precautions;

and/or

(B) did not take any or adequate steps to take the Specific Sealing
Precautions alleged in paragraph 114(c) and (d) of the 3FASOC.
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Particulars

As to paragraph (a), see paragraph 114(c) of the 3FASOC, wherein the
Class Action Plaintiffs particularise {Rowel Section 3.22G and 3.221
and Fig. 3.22.11; App 4 [4.9.5,[4.9.10]; App 7}.

As to paragraph (b), see paragraph 114(d) of the 3FASOC, wherein the
Class Action Plaintiffs particularise {Rowel App 6 Section 6.6};
{Beckett, sections 7.1.3, 7.1.4, 7.2.3}.

As to paragraph (c)(i), see paragraph 115(a) of the 3FASOC. If (which
is not admitted) this allegation is made out by the Class Action
Plaintiffs, then Abigroup was required to undertake Specific Sealing
Precautions pleaded in paragraph 114(c) and (d) of the 3FASOC
pursuant to its obligations under the Abigroup Contract that are alleged

to have been breached below.

As to paragraph (c)(ii) and (iii), see paragraph 115(c) and (d) of the
3FASOC. If (which is not admitted) any of these allegations are made
out by the Class Action Plaintiffs, then Abigroup was required to
undertake the Specific Sealing Precautions pleaded in paragraph 114(c)
and (d) of the 3FASOC pursuant to the Regulatory Compliance
Obligation.

As to paragraph (d), see paragraph 128(c)(i) of the 3FASOC. By
paragraphs 129 and 132(c), the alleged conduct contributed to the
alleged Sealing Breach. See also paragraph 128(e) of the 3FASOC and
the particulars therein, which is the subject of a separate allegation of

breach pleaded in Section XIV below.

By paragraph 129 of the 3FASOC, the Class Action Plaintiffs allege
that, by the conduct alleged in paragraph 128 of the 3FASOC, GPC did
not take adequate steps to take the General Construction (Sealing)

Precautions, or alternatively adequate steps to take the Specific Sealing

Precautions alleged in paragraphs 114(c) to 114(d) of the 3FASOC.

GPC otherwise refers to paragraph 133 of the 3FASOC and the
particulars therein, which allege the consequences of the Sealing

Breaches giving rise to the Sealing Failure Impacts, and in turn (by
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paragraph 134 of the 3FASOC) the loss and damage alleged in Section

L therein.

89. If the Class Action Plaintiffs’ allegations pleaded in paragraph 88 above are made out,

by the failure pleaded in paragraph 87 above, Abigroup:

(a)

(b)

contributed to GPC’s breach of its Bund Works Duty, which caused the Group

Members to suffer loss and damage, because:

(1) in the premises of its obligations pursuant to the Abigroup Contract pleaded
in Part C above, Abigroup should, by not later than 1 August 2011, or
alternatively mid-August, or alternatively 6 September 2011, have effected
sealing of the Backdoor using Geotubes or Reno Mattresses and in priority

to other sections of the Perimeter Wall;

(i1))  but for Abigroup’s failure, GPC would not have breached the Bund Works
Duty as alleged;

breached the Abigroup Contract, because, in the premises of such findings, the
work under the Abigroup Contract was not done in compliance with, and so

breached:
(1) the Professional Care Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(B) therefore, did not carry out the works the subject of the contract with a
degree of professional skill, care and diligence expected of a contractor
that is an expert in carrying out work of a size, type and nature similar

to such work;
(i) the Proper Purpose Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(B) therefore, did not carry out the works in a proper and correct manner;
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(ii1)) the Workmanship Obligation, because Abigroup:

(iv)

)

(vi)

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(B) therefore, did not use proper and tradesmanlike workmanship;
the Environmental Protection Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(B) therefore, did not:

() undertake the works in a way that would have minimal impact on

the environment;

(IT) take reasonable and practical measures to prevent or minimise
any environmental harm caused, or likely to be caused, by the

Bund and work in relation to the Bund;
the Regulatory Compliance Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was
consistent with the Conditions set by the Coordinator General or those

alleged in Sections [D.4] and [D.6] of the 3FASOC;

(B) therefore, did not perform the work in satisfaction of all legislative

requirements, including permits and approvals;
the Nuisance Prevention Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(B) therefore, did not prevent nuisance and unreasonable disturbance;

(vii) in the premises of the above, the General Compliance Obligation;
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in the premises of the matters pleaded in paragraph (b), committed a negligent act

or omission in breach of the Abigroup Duty of Care.
Particulars

(i)  Asto paragraph (a) and causation and Group Members’ loss, see paragraphs 133 to

136 of the 3FASOC.

(i)  As to paragraph (c), the matters pleaded in paragraph (b), if made out, comprised a
failure by Abigroup to exercise reasonable care, skill and diligence in performing

the work and providing the services required by the Abigroup contract.

(iii) As to the “appropriate Australian industry practice”, the best particulars GPC can
provide are to refer to the expert evidence of Dr Kerry Rowe, which is relied on by
the Class Action Plaintiffs in the proceeding, wherein the phrase (based on the
question as posed to him) means the “Australian and international practice relevant

to the design and construction of projects like the Bund Wall and reclamation area”.

(iv) The “reasonable and practical measures” comprise sealing the Backdoor using

Geotubes or Reno Mattresses in priority to other sections of the Perimeter Wall.

In the premises, if GPC is found liable to any of the Group Members for a breach of the

Bund Works Duty premised on the matters pleaded at paragraph 87 to 88 above,

Abigroup is liable to indemnify GPC to that extent:

(a)

(b)

pursuant to the Clause 48 Indemnity, because, in the premises as pleaded at
paragraph 89 above, GPC’s liability to the Group Members arises directly or

indirectly out of or in connection with:
(i) abreach by Abigroup of the Abigroup Contract;

(1)) a negligent act or omission by Abigroup or SMEC (as the Contractor’s

Associate);

pursuant to the Clause 12 Indemnity because, in the premises as pleaded at

paragraphs 87 to 89 above:

(i)  Abigroup’s conduct constituted a failure to prevent nuisance and, or

alternatively, unreasonable disturbance;
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(i1)) GPC’s liability arises directly or indirectly from or incurred by reason of

Abigroup’s breach of clause 12 of the General Conditions.
Particulars

(A) By Part M of the 3FASOC, the Class Action Plaintiffs allege that GPC’s
conduct comprising its breaches of the Bund Works Duty were also the cause
of a substantial and unreasonable interference with the “Right to Fish” and
“Right to Waters”, and thereby a public nuisance, and GPC is liable to certain
of the Group Members in respect of damage suffered as a result of such

interference.

(B) If (which is denied) GPC is liable to any of the Group Members in nuisance
as alleged, then, in the premises of the above, Abigroup’s conduct constituted

a failure to prevent nuisance and, or alternatively, unreasonable disturbance.

Sealing Breaches — Remediation Precautions — Repair and reinforcement of

geotextile

The Class Action Plaintiffs allege, in effect, that by not later than 1 August 2011, or
alternatively mid-August, or alternatively 6 September 2011, as to Perimeter Walls

where geotextile was already installed:
(a) degraded, damaged or dislocated (compromised) geotextile was not removed;
(b) thereafter, geotextile was not reinstalled by:

(1) adopting a construction technique of installing Reno Mattresses, being
geotextile pre-fitted with 1200R staple fibre with excess geotextile on either
side, supported by rebar to allow adjacent mattresses to have overlap and
with Spoil (or clean fill) placed on top (the Reno Mattress Sealing Method);

and or alternatively

(i1) adopting a construction technique of installing Geotubes, which involved
filling prefabricated geotextile tubes of approximately 40m length, 2m
height, with Spoil (within about two hours) and stacked upon each other up
the height of the Wall, with an estimated construction time of 95 days (the
Geotube Sealing Method);
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undamaged geotextile was not reinforced and mitigation strategies were not

implemented to avoid the geotextile being compromised.
Particulars
(i)  As to paragraphs (a) and (b):

(A) see paragraph 128(d)(i) of the 3FASOC, wherein as particulars, the Class
Action Plaintiffs refer to {Rowel: Section 3.4 [3.4.4], Section 3.4A, 3.4.6};

(B) the reinstallation of geotextile by the Reno Mattress Sealing Method and
Geotube Sealing Method is described at paragraph 128(e) of the 3FASOC,

which is the subject of a separate allegation of breach in Section XIV below.
(ii))  As to paragraph (c):

(A) see paragraph 128(d)(ii) of the 3FASOC, wherein as particulars, the Class
Action Plaintiffs refer to {Rowel: 3.4B, 3.4.9 and 3.4.12};

(B) the said proposed mitigation strategies include those pleaded at paragraph
128(d)(ii) of the 3FASOC.

(iii) The pleaded failure was in circumstances including that which is alleged at

paragraph 126 and paragraph 127(a) and (b) of the 3FASOC.

92. The Class Action Plaintiffs further allege, in effect, that:

(a)

(b)

it ought to have been ensured, in the design and construction of the Bund, that the
Backdoor sections of the Perimeter Wall would not at any stage have been more
permeable than other sections, such that the Backdoor might become a preferential

path for Prohibited Discharges from the lagoon back into the Harbour;

in accordance with the obligation alleged in Section [D.4.2] of the 3FASOC, if

Bund Works gave rise to signs of:
(1)  turbidity plumes flowing away from the Perimeter Wall; or

(i) after the Bund Closure was achieved, substantial discharges otherwise than

through the Outlet Pipes,
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then the causes of the said effects ought to have been investigated and remediated
in priority to the completion of other Works and before any further steps was taken

that was likely to increase Prohibited Discharges from the Bund;

at all material times during the design and construction of the Bund, taking the
Specific Sealing Precautions pleaded in paragraphs (a) and (b) above, including by

not performing the works in the way pleaded in paragraph 91 above:

(i) was consistent with appropriate Australian industry practice, and was the

only course so consistent;

(i1) was consistent with GPC’s obligations pursuant to the Conditions set by the

Coordinator General, and was the only course so consistent;

(i1i1)) was consistent with GPC’s obligations alleged in Sections [D.4] and [D.6] of

the 3FASOC, and was the only course so consistent;

the design and construction practices pleaded in paragraph 91 above comprised a

breach of the Bund Works Duty because:
(i)  GPC to not cause the said works to be undertaken; and
(i1) in the premises pleaded in (d)(i) above, GPC:

(A) did not take adequate steps to take the General Construction (Sealing)

Precautions; and/or

(B) did not take any or adequate steps to take the Specific Sealing
Precautions alleged in paragraph 114(c) and (d) of the 3FASOC.

Particulars

(iii)  As to paragraph (a), see paragraph 114(c) of the 3FASOC, wherein the Class Action
Plaintiffs particularise {Rowel Section 3.22G and 3.22I and Fig. 3.22.11; App 4
[4.9.5,[4.9.10]; App 7}.

(iv)  Asto paragraph (b), see paragraph 114(d) of the 3FASOC, wherein the Class Action
Plaintiffs particularise {Rowel App 6 Section 6.6}; {Beckett, sections 7.1.3, 7.1.4,
7.2.3}.
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As to paragraph (c)(i), see paragraph 115(a) of the 3FASOC. If (which is not
admitted) this allegation is made out by the Class Action Plaintiffs, then Abigroup
was required to undertake Specific Sealing Precautions pleaded in paragraph 114(c)
and (d) of the 3FASOC pursuant to its obligations under the Abigroup Contract that

are alleged to have been breached below.

As to paragraph (c)(ii) and (iii), see paragraph 115(c) and (d) of the 3FASOC. If
(which is not admitted) any of these allegations are made out by the Class Action
Plaintiffs, then Abigroup was required to undertake the Specific Sealing Precautions
pleaded in paragraph 114(c) and (d) of the 3FASOC pursuant to the Regulatory
Compliance Obligation.

As to paragraph (d), see paragraph 128(d)(i) of the 3FASOC. By paragraphs 129
and 132(c) of the 3FASOC, the Class Action Plaintiffs allege that the conduct
alleged in paragraph 128(d) of the 3FASOC contributed to the alleged Sealing
Breach. By paragraph 129 of the 3FASOC, the Class Action Plaintiffs allege that,
by the conduct alleged in paragraph 128 of the 3FASOC, GPC did not take adequate
steps to take the General Construction (Sealing) Precautions, or alternatively
adequate steps to take the Specific Sealing Precautions alleged in paragraphs 114(c)
to 114(d) of the 3FASOC.

GPC otherwise refers to paragraph 133 of the 3FASOC and the particulars therein,
which allege the consequences of the Sealing Breaches giving rise to the Sealing
Failure Impacts, and in turn (by paragraph 134 of the 3FASOC) the loss and damage

alleged in Section L therein.

93. In the premises pleaded in paragraphs 91 to 92 above, if the Class Action Plaintiffs’

allegations pleaded above are made out:

(a)

Abigroup did not, by not later than 1 August 2011, or alternatively mid-August, or

alternatively 6 September 2011, as to Perimeter Walls where geotextile was already

installed:

(1)

remove degraded, damaged or dislocated (compromised) geotextile and
reinstall geotextile by adopting the Reno Mattress Sealing Method and, or
alternatively, the Geotube Sealing Method,
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reinforce undamaged geotextile and avoid the geotextile being compromised

by implementing mitigation strategies;

(b) Dby the practice pleaded in paragraph (a) above (which is not admitted by GPC),

Abigroup:

(1)

(i)

contributed to GPC’s breach of its Bund Works Duty which caused the Group

Members to suffer loss and damage, because:

(A) in the premises of its obligations pursuant to the Abigroup Contract
pleaded in Part C above, Abigroup should not have conducted the

works in the way alleged in paragraph (a) above;

(B) but for Abigroup’s conduct, the GPC would not have breached the
Bund Works Duty as alleged;

breached the Abigroup Contract, because, in the premises of such findings,
the work under the Abigroup Contract was not done in compliance with, and

so breached:
(A) the Professional Care Obligation, because Abigroup:

(I)  did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(IT) therefore, did not carry out the works the subject of the contract
with a degree of professional skill, care and diligence expected
of a contractor that is an expert in carrying out work of a size,

type and nature similar to such work;

(B) the General Fit For Purpose Obligation because, due to Abigroup’s
failure to do the things described in paragraph 91 above, the works the
subject of the contract were not fit for their intended purpose and did

not comply with the requirements of the contract;
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(C) the Proper Purpose Obligation, because Abigroup:

(D

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not carry out the works in a proper and correct

manner;

(D) the Workmanship Obligation, because Abigroup:

(M

)

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

therefore, did not use proper and tradesmanlike workmanship;

(E) the Environmental Protection Obligation, because Abigroup:

(M

(1D

did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
therefore, did not:

(1) undertake the works in a way that would have minimal

impact on the environment;

(2) take reasonable and practical measures to prevent or
minimise any environmental harm caused, or likely to be

caused, by the Bund and work in relation to the Bund;

(F) the Regulatory Compliance Obligation, because Abigroup:

(M

(1D

did not conduct the Abigroup Project Works in a way that was
consistent with the Conditions set by the Coordinator General or

those alleged in Sections [D.4] and [D.6] of the 3FASOC;

therefore, did not perform the work in satisfaction of all

legislative requirements, including permits and approvals;
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(G) the Nuisance Prevention Obligation, because Abigroup:

() did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(IT) therefore, did not prevent nuisance and unreasonable

disturbance;

(H) in the premises of the above, the General Compliance Obligation;

in the premises of the matters pleaded in paragraph (b), committed a negligent act

or omission in breach of the Abigroup Duty of Care.

(i)

(ii)

(iii)

(iv)

V)

Particulars

As to paragraph (b)(i) and causation and Group Members’ loss, see paragraphs 133
to 136 of the 3FASOC.

As to paragraph (a)(ii), if the Class Action Plaintiffs’ allegations pleaded in
paragraphs 91 and 92 above are made out, then to the extent that Abigroup
completed repair or rectification works in respect of the geotextile prior to 6
September 2011 (including as pleaded in paragraph 38 above), those repair or
rectification works were not adequate in accordance with appropriate Australian
industry practice to reinforce undamaged geotextile and avoid the geotextile being

compromised.

As to paragraph (c), the matters pleaded in paragraph (b), if made out, comprised a
failure by Abigroup to exercise reasonable care, skill and diligence in performing

the work and providing the services required by the Abigroup Contract.

As to the “appropriate Australian industry practice”, the best particulars GPC can
provide are to refer to the expert evidence of Dr Kerry Rowe, which is relied on by
the Class Action Plaintiffs in the proceeding, wherein the phrase (based on the
question as posed to him) means the “Australian and international practice relevant

to the design and construction of projects like the Bund Wall and reclamation area”.

The “reasonable and practical measures” comprised doing the things pleaded in

paragraph 91 above which Abigroup did not do.
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In the premises, if GPC is found liable to any of the Group Members for a breach of the
Bund Works Duty premised on the matters pleaded at paragraphs 91 to 92 above,
Abigroup is liable to indemnify GPC to that extent:

(a) pursuant to the Clause 48 Indemnity, because, in the premises as pleaded at
paragraph 93 above, GPC’s liability to the Group Members arises directly or

indirectly out of or in connection with:
(i) abreach by Abigroup of the Abigroup Contract;

(i1)) a negligent act or omission by Abigroup or SMEC (as the Contractor’s

Associate);

(b) pursuant to the Clause 12 Indemnity because, in the premises as pleaded at

paragraphs 92 to 94 above:

(i) Abigroup’s conduct constituted a failure to prevent nuisance and, or

alternatively, unreasonable disturbance;

(i1)) GPC’s liability arises directly or indirectly from or incurred by reason of

Abigroup’s breach of clause 12 of the General Conditions.
Particulars

(A) By Part M of the 3FASOC, the Class Action Plaintiffs allege that GPC’s
conduct comprising its breaches of the Bund Works Duty were also the cause
of a substantial and unreasonable interference with the “Right to Fish” and
“Right to Waters”, and thereby a public nuisance, and GPC is liable to certain
of the Group Members in respect of damage suffered as a result of such

interference.

(B) If (which is denied) GPC is liable to any of the Group Members in nuisance
as alleged, then, in the premises of the above, Abigroup’s conduct constituted

a failure to prevent nuisance and, or alternatively, unreasonable disturbance.
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Sealing Breaches — Remediation Precautions — Other installation of geotubes and

Reno Mattresses

Abigroup did not, by not later than 1 August 2011, or alternatively mid-August, or

alternatively 6 September 2011, as to Perimeter Walls where geotextile was not yet

installed adopt the Reno Mattress Sealing Method and, or alternatively, Geotube Sealing
Method.

The Class Action Plaintiffs allege, in effect, that:

(a)

(b)

(©)

it ought to have been ensured, in the design and construction of the Bund, that the
Backdoor sections of the Perimeter Wall would not at any stage have been more
permeable than other sections, such that the Backdoor might become a preferential

path for Prohibited Discharges from the lagoon back into the Harbour;

in accordance with the obligation alleged in Section [D.4.2] of the 3FASOC, if

Bund Works gave rise to signs of:
(1)  turbidity plumes flowing away from the Perimeter Wall; or

(i) after the Bund Closure was achieved, substantial discharges otherwise than

through the Outlet Pipes,

then the causes of the said effects ought to have been investigated and remediated
in priority to the completion of other Works and before any further steps was taken

that was likely to increase Prohibited Discharges from the Bund;

at all material times during the design and construction of the Bund, taking the
Specific Sealing Precautions pleaded in paragraphs (a) and (b) above, including by

not performing the works in the way pleaded in paragraph 95 above:

(i) was consistent with appropriate Australian industry practice, and was the

only course so consistent;

(i1)) was consistent with GPC’s obligations pursuant to the Conditions set by the

Coordinator General, and was the only course so consistent;



(d)

129

(ii1)) was consistent with GPC’s obligations alleged in Sections [D.4] and [D.6] of

the 3FASOC, and was the only course so consistent;

the design and construction practice pleaded in paragraph 95 above comprised a

breach of the Bund Works Duty because:

(1) GPC did not cause the said works to be performed; and

(i) in the premises pleaded in (d)(i) above, GPC:

(A) did not take adequate steps to take the General Construction (Sealing)

Precautions; and/or

(B) did not take any or adequate steps to take the Specific Sealing
Precautions alleged in paragraph 114(c) and (d) of the 3FASOC.

)

an

(1)

av)

Particulars

As to paragraph (a), see paragraph 114(c) of the 3FASOC, wherein the
Class Action Plaintiffs particularise {Rowel Section 3.22G and 3.221
and Fig. 3.22.11; App 4 [4.9.5, [4.9.10]; App 7}.

As to paragraph (b), see paragraph 114(d) of the 3FASOC, wherein the
Class Action Plaintiffs particularise {Rowel App 6 Section 6.6};
{Beckett, sections 7.1.3,7.1.4, 7.2.3}.

As to paragraph (c)(i), see paragraph 115(a) of the 3FASOC. If (which
is not admitted) this allegation is made out by the Class Action
Plaintiffs, then Abigroup was required to undertake Specific Sealing
Precautions pleaded in paragraph 114(c) and (d) of the 3FASOC
pursuant to its obligations under the Abigroup Contract that are alleged

to have been breached below.

As to paragraph (c)(ii) and (iii), see paragraph 115(c) and (d) of the
3FASOC. If (which is not admitted) any of these allegations are made
out by the Class Action Plaintiffs, then Abigroup was required to
undertake the Specific Sealing Precautions pleaded in paragraph 114(c)
and (d) of the 3FASOC pursuant to the Regulatory Compliance
Obligation.
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As to paragraph (d), see paragraph 128(e) of the 3FASOC, wherein the
Class Action Plaintiffs particularise {Rowel [9.17.4]}.

By paragraphs 129 and 132(c), the Class Action Plaintiffs allege that
the conduct alleged in paragraph 128(e) of the 3FASOC contributed to
the alleged Sealing Breach. By paragraph 129 of the 3FASOC, the
Class Action Plaintiffs allege that, by the conduct alleged in paragraph
128 of the 3FASOC, GPC did not take adequate steps to take the
General Construction (Sealing) Precautions, or alternatively adequate
steps to take the Specific Sealing Precautions alleged in paragraphs
114(c) to 114(d) of the 3FASOC.

GPC otherwise refers to paragraph 133 of the 3FASOC and the
particulars therein, which allege the consequences of the Sealing
Breaches giving rise to the Sealing Failure Impacts, and in turn (by
paragraph 134 of the 3FASOC) the loss and damage alleged in Section

L therein.

In the premises pleaded in paragraphs 95 to 96 above, if the Class Action Plaintiffs’

allegations pleaded in paragraph 96 above are made out, by the conduct pleaded in

paragraph 95 above, Abigroup:

(a)

(b)

contributed to GPC’s breach of its Bund Works Duty which caused the Group

Members to suffer loss and damage, because:

in the premises of its obligations pursuant to the Abigroup Contract pleaded
in Part C above, Abigroup should not have conducted the works in the way

alleged in paragraph 95 above;

but for Abigroup’s conduct, GPC would not have breached the Bund Works
Duty as alleged;

breached the Abigroup Contract, because, in the premises of such findings, the

work under the Abigroup Contract was not done in compliance with, and so

the Professional Care Obligation, because Abigroup:
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(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(B) therefore, did not carry out the works the subject of the contract with a
degree of professional skill, care and diligence expected of a contractor
that is an expert in carrying out work of a size, type and nature similar

to such work;
the Proper Purpose Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(B) therefore, did not carry out the works in a proper and correct manner;

(ii1) the Environmental Protection Obligation, because Abigroup:

(iv)

)

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(B) therefore, did not:

(I)  undertake the works in a way that would have minimal impact on

the environment;

(IT) take reasonable and practical measures to prevent or minimise
any environmental harm caused, or likely to be caused, by the

Bund and work in relation to the Bund;
the Regulatory Compliance Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was
consistent with the Conditions set by the Coordinator General or those

alleged in Sections [D.4] and [D.6] of the 3FASOC;

(B) therefore, did not perform the work in satisfaction of all legislative

requirements, including permits and approvals;

the Nuisance Prevention Obligation, because Abigroup:
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(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(B) therefore, did not prevent nuisance and unreasonable disturbance;

in the premises of the above, the General Compliance Obligation;

(c) in the premises of the matters pleaded in paragraph (b), committed a negligent act

or omission in breach of the Abigroup Duty of Care.

(1)

(i)

(iii)

(iv)

)

Particulars

The pleaded failure was in circumstances including that which is alleged at

paragraph 126 and paragraph 127(a) and (b) of the 3FASOC.

As to paragraph (a) and causation and Group Members’ loss and damage, see

paragraphs 133 to 136 of the 3FASOC.

As to paragraph (c), the matters pleaded in paragraph (b), if made out, comprised a
failure by Abigroup to exercise reasonable care, skill and diligence in performing

the work and providing the services required by the Abigroup contract.

As to the “appropriate Australian industry practice”, the best particulars GPC can
provide are to refer to the expert evidence of Dr Kerry Rowe, which is relied on by
the Class Action Plaintiffs in the proceeding, wherein the phrase (based on the
question as posed to him) means the “Australian and international practice relevant

to the design and construction of projects like the Bund Wall and reclamation area”.

The “reasonable and practical measures” comprised adopting the construction

practices pleaded in paragraph 95 above which Abigroup did not do.

In the premises, if GPC is found liable to any of the Group Members for a breach of the

Bund Works Duty premised on the matters pleaded at paragraphs 95 to 96 above,

Abigroup is liable to indemnify GPC to that extent:

(a) pursuant to the Clause 48 Indemnity, because, in the premises as pleaded at

paragraph 97 above, GPC’s liability to the Group Members arises directly or

indirectly out of or in connection with:

(1)

a breach by Abigroup of the Abigroup Contract;
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(1) a negligent act or omission by Abigroup or SMEC (as the Contractor’s

Associate);

pursuant to the Clause 12 Indemnity because, in the premises as pleaded at

paragraphs 95 to 97 above:

(i) Abigroup’s conduct constituted a failure to prevent nuisance and, or

alternatively, unreasonable disturbance;

(1)) GPC’s liability arises directly or indirectly from or incurred by reason of

Abigroup’s breach of clause 12 of the General Conditions.
Particulars

(A) By Part M of the 3FASOC, the Class Action Plaintiffs allege that GPC’s
conduct comprising its breaches of the Bund Works Duty were also the cause
of a substantial and unreasonable interference with the “Right to Fish” and
“Right to Waters”, and thereby a public nuisance, and GPC is liable to certain
of the Group Members in respect of damage suffered as a result of such

interference.

(B) If (which is denied) GPC is liable to any of the Group Members in nuisance
as alleged, then, in the premises of the above, Abigroup’s conduct constituted

a failure to prevent nuisance and, or alternatively, unreasonable disturbance.

General Remediation Precautions — Turbidity investigations

The Class Action Plaintiffs allege, in effect, that:

(a)

(b)

notwithstanding the matters pleaded in paragraph 66 above, by about 29 April
2011, adequate investigations were not undertaken as to the extent of turbidity
caused by the mud wave or any potential environmental impacts of the mobilisation

of soft seabed mud;

by not later than 1 August 2011, or alternatively mid-August, or alternatively
6 September 2011, adequate investigations were not undertaken as to the extent of
turbidity or any potential environmental impacts of the Prohibited Discharges of

Spoil from the Modified Reclamation Area.



(i)

(i)

134

Particulars

As to paragraph (a):

(A)

(B)

©)

See paragraph 104(f)(i) of the 3FASOC.

By paragraphs 105 and 108(c) of the 3FASOC, the Class Action Plaintiffs
allege that the conduct alleged in paragraph 104(f)(i) of the 3FASOC
contributed to the alleged Mud Wave / Paleochannel Breach. That allegation
of'breach is based on an alleged failure to take the alleged Specific Mud Wave
/ Paleochannel Precaution pleaded at paragraph 94(a) to (c) of the 3FASOC.

GPC otherwise refers to paragraph 109 of the 3FASOC and the particulars
therein, which allege the consequences of the Mud Wave / Paleochannel
Breaches giving rise to the Mud Wave / Paleochannel Impacts, and in turn
(by paragraph 110 of the 3FASOC) the loss and damage alleged in Section L

therein.

As to paragraph (b):

(A)

(B)

©

D)

See paragraph 128(b) of the 3FASOC.

By paragraphs 129 and 132(c) of the 3FASOC, the Class Action Plaintiffs
allege that the conduct alleged in paragraph 128(b) of the 3FASOC
contributed to the alleged Sealing Breach.

By paragraph 129 of the 3FASOC, the Class Action Plaintiffs allege that, by
the conduct alleged in paragraph 128 of the 3FASOC, GPC did not take
adequate steps to take the General Construction (Sealing) Precautions, or

alternatively adequate steps to take the Specific Sealing Precautions alleged

in paragraphs 114(c) to 114(d) of the 3FASOC.

GPC otherwise refers to paragraph 133 of the 3FASOC and the particulars
therein, which allege the consequences of the Sealing Breaches giving rise to
the Sealing Failure Impacts, and in turn (by paragraph 134 of the 3FASOC)

the loss and damage alleged in Section L therein.
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100. The Class Action Plaintiffs further allege, in effect, that:

(a)

(b)

at all material times during the design and construction of the Bund, taking the
Specific Mud Wave / Paleochannel Precautions and the Specific Sealing
Precautions, including by (respectively) not performing the works as pleaded in

paragraphs 99(a) and 99(b) above:

(1) was consistent with appropriate Australian industry practice, and was the

only course so consistent;

(i1)) was consistent with GPC’s obligations pursuant to the Conditions set by the

Coordinator General, and was the only course so consistent;

(ii1)) was consistent with GPC’s obligations alleged in Section [D.4] and [D.6] of

the 3FASOC, and was the only course so consistent;

the design and construction practices pleaded in paragraph 99 above comprised a

breach of the Bund Works Duty because:
(i) GPC did not perform the said investigations; and
(i1) in the premises pleaded in (b)(i) above, GPC:
(A) as to the allegation pleaded in paragraph 99(a) above:

()  did not take adequate steps to take the General Mud Wave /

Paleochannel Precautions; and/or

(IT) did not take any or adequate steps to take the Specific Mud Wave
/ Paleochannel Precautions alleged in paragraph 94(a) to (c) of
the 3FASOC;

(B) as to the allegation pleaded in paragraph 99(b) above:

(I)  did not take adequate steps to take the General Construction

(Sealing) Precautions; and/or

(I) did not take any or adequate steps to take the Specific Sealing
Precautions alleged in paragraph 114(c) and (d) of the 3FASOC.
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Particulars

As to paragraph (a):

@

an

For the allegation made in paragraph 99(a) and taking the Specific Mud
Wave / Paleochannel Precautions, see paragraph 95(a) of the 3FASOC.
If (which not admitted) this allegation is made out by the Class Action
Plaintiffs, then Abigroup was required to undertake the Specific Mud
Wave / Paleochannel Precautions pleaded in paragraph 94(a) to (c) of
the 3FASOC pursuant to its obligations under the Abigroup Contract

that are alleged to have been breached below.

For the allegation made in paragraph 99(b) and taking the Specific
Sealing Precautions, see paragraph 115(a) of the 3FASOC. If (which
is not admitted) this allegation is made out by the Class Action
Plaintiffs, then Abigroup was required to undertake the Specific
Sealing Precautions pleaded in paragraph 114(c) and (d) of the
3FASOC pursuant to its obligations under the Abigroup Contract that

are alleged to have been breached below.

As to paragraph (b):

@

)

For the allegation made in paragraph 99(a) and taking the Specific Mud
Wave / Paleochannel Precautions, see paragraph 95(c) of the 3FASOC.
If (which is denied and not admitted) this allegation is made out by the
Class Action Plaintiffs, then Abigroup was required to undertake the
Specific Mud Wave / Paleochannel Precautions pleaded in paragraph
94(a) to (c) of the 3FASOC pursuant to the Regulatory Compliance
Obligation.

For the allegation made in paragraph 99(b) and taking the Specific
Sealing Precautions, see paragraph 115(c) of the 3FASOC. If (which
is denied and not admitted) this allegation is made out by the Class
Action Plaintiffs, then Abigroup was required to undertake the Specific
Sealing Precautions pleaded in paragraph 114(c) and (d) of the
3FASOC pursuant to the Regulatory Compliance Obligation.
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As to paragraph (c):

@

an

For the allegation made in paragraph 99(a) and taking the Specific Mud
Wave / Paleochannel Precautions, see paragraph 95(d) of the 3FASOC.
If (which is denied and not admitted) this allegation is made out by the
Class Action Plaintiffs, then Abigroup was required to undertake the
Specific Mud Wave / Paleochannel Precautions pleaded in paragraph
94(a) to (c) of the 3FASOC pursuant to the Regulatory Compliance
Obligation.

For the allegation made in paragraph 99(b) and taking the Specific
Sealing Precautions, see paragraph 115(d) of the 3FASOC. If (which
is denied and not admitted) this allegation is made out by the Class
Action Plaintiffs, then Abigroup was required to undertake the Specific
Sealing Precautions pleaded in paragraph 114(c) and (d) of the
3FASOC pursuant to the Regulatory Compliance Obligation.

As to the “appropriate Australian industry practice”, the best particulars GPC

can provide are to refer to the expert evidence of Dr Kerry Rowe, which is

relied on by the Class Action Plaintiffs in the proceeding, wherein the phrase

(based on the question as posed to him) means the “Australian and

international practice relevant to the design and construction of projects like

the Bund Wall and reclamation area”.

101. If the Class Action Plaintiffs’ allegations pleaded in paragraphs 99 and 100 above are

made out, then Abigroup:

(a)

(b)

did not, by about 29 April 2011, adequately investigate the extent of turbidity
caused by the mud wave or any potential environmental impacts of the mobilisation

of soft seabed mud;

did not, by not later than 1 August 2011, or alternatively mid-August, or
alternatively 6 September 2011, adequately investigate the extent of turbidity or
any potential environmental impacts of the Prohibited Discharges of Spoil from the

Modified Reclamation Area.
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102. In the premises pleaded in paragraphs 99 to 101 above, if the Class Action Plaintiffs’
allegations pleaded in paragraphs 99 and 100 above are made out, by the conduct pleaded
in paragraph 101 above, Abigroup:

(a) contributed to GPC’s breach of its Bund Works Duty which caused the Group

Members to suffer loss and damage, because:

(1) in the premises of its obligations pursuant to the Abigroup Contract pleaded
in Part C above, Abigroup failed to perform the investigations pleaded in

paragraph 101 above;

(i)  but for Abigroup’s omission, GPC would not have breached the Bund Works
Duty as alleged;

(b) breached the Abigroup Contract, because, in the premises of such findings, the
work under the Abigroup Contract was not done in compliance with, and so

breached:
(1) the Professional Care Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;

(B) therefore, did not carry out the works the subject of the contract with a
degree of professional skill, care and diligence expected of a contractor
that is an expert in carrying out work of a size, type and nature similar

to such work;
(i) the Proper Purpose Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(B) therefore, did not carry out the works in a proper and correct manner;
(ii1) the Environmental Protection Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
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(B) therefore, did not:

() undertake the works in a way that would have minimal impact on

the environment;

(IT) take reasonable and practical measures to prevent or minimise
any environmental harm caused, or likely to be caused, by the

Bund and work in relation to the Bund;
(iv) the Regulatory Compliance Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was
consistent with the Conditions set by the Coordinator General or those

alleged in Section [D.4] and [D.6] of the 3FASOC;

(B) therefore, did not perform the work in satisfaction of all legislative

requirements, including permits and approvals;
(v) the Nuisance Prevention Obligation, because Abigroup:

(A) did not conduct the Abigroup Project Works in a way that was

consistent with appropriate Australian industry practice;
(B) therefore, did not prevent nuisance and unreasonable disturbance;
(vi) in the premises of the above, the General Compliance Obligation;

in the premises of the matters pleaded in paragraph (b), committed a negligent act

or omission in breach of the Abigroup Duty of Care.
Particulars

(i)  As to paragraph (a) and causation and Group Members’ loss:

(A) inrespect of the Mudwave/Paleochannel Breaches, see paragraphs 109 to 112
of the 3FASOC

(B) inrespect of the Sealing Breaches, see paragraphs 133 to 136 of the 3FASOC.

(ii))  As to the adequate investigations said to be required:
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(A) the best particulars GPC can provide at this time are:

(D in respect of the allegation pleaded in paragraph 101(a) above, see
paragraph 104(f)(i) of the 3FASOC, wherein the Class Action
Plaintiffs particularise {Rowel [3.14.23], [3.14.25]};

(I)  in respect of the allegation pleaded in paragraph 101(b) above, the
Class Action Plaintiffs do not provide particulars for their allegation at
paragraph 128(b) of the 3FASOC, as to the what constituted an
adequate investigation as to the extent of turbidity or any potential
environmental impacts of the Prohibited Discharges of Spoil from the

Modified Reclamation Area;

(II)  otherwise, that it can be inferred that, if the Class Action Plaintiffs’
allegations pleaded in paragraphs 66, 67, 68(a), 88(a)-(c), 91, 92(a)-
(c), 95 and 96(a)-(c) above are made out, then adequate investigations

would have identified the need to:

(1) take any or all of the Mitigation Steps; and/or

(2)  seal the Backdoor using Geotubes or Reno Mattresses; and/or

(3) remove compromised geotextile and, thereafter, reinstall
geotextile by adopting the Reno Mattress Sealing Method or
Geotube Sealing Method, reinforce undamaged geotextile and
implement mitigation strategies to avoid the geotextile being

comrpomised; and/or

(4) adopt the Reno Mattress Sealing Method and, or alternatively,
the Geotube Sealing Method on Perimeter Walls where

geotextile was not yet installed;
(B) further and better particulars will be sought from the Class Action Plaintiffs.

As to paragraph (c), the matters pleaded in paragraph (b), if made out, comprised a
failure by Abigroup to exercise reasonable care, skill and diligence in performing

the work and providing the services required by the Abigroup contract.

As to the “appropriate Australian industry practice”, the best particulars GPC can

provide are to refer to the expert evidence of Dr Kerry Rowe, which is relied on by
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the Class Action Plaintiffs in the proceeding, wherein the phrase (based on the
question as posed to him) means the “Australian and international practice relevant

to the design and construction of projects like the Bund Wall and reclamation area”.

(v) The “reasonable and practical measures” comprised adopting the construction

practices pleaded in paragraph 99 above which Abigroup did not do.

103. In the premises, if GPC is found liable to any of the Group Members for a breach of the
Bund Works Duty that is premised on the matters pleaded at paragraphs 99 and 100
above, Abigroup is liable to indemnify GPC:

(a) pursuant to the Clause 48 Indemnity, to the extent that Abigroup’s (or the
Contractor’s Associates’) conduct contributed to GPC’s liability to the Group

Members;
(b) pursuant to the Clause 12 Indemnity, to the extent that:

(i)  Abigroup’s conduct constituted a failure to prevent nuisance and, or

alternatively, unreasonable disturbance;

(i1)) GPC’s liability arises directly or indirectly from or incurred by reason of

Abigroup’s breach of clause 12 of the General Conditions.
Particulars

(A) By Part M of the 3FASOC, the Class Action Plaintiffs allege that GPC’s
conduct comprising its breaches of the Bund Works Duty were also the cause
of a substantial and unreasonable interference with the “Right to Fish” and
“Right to Waters”, and thereby a public nuisance, and GPC is liable to certain
of the Group Members in respect of damage suffered as a result of such

interference.

(B) If (which is denied) GPC is liable to any of the Group Members in nuisance
as alleged, then, in the premises of the above, Abigroup’s conduct constituted

a failure to prevent nuisance and, or alternatively, unreasonable disturbance.
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OVERVIEW OF INDEMNITY CLAIM

The claims made against GPC by the Class Action Plaintiffs on behalf of themselves and

the Group Members are each a “claim by a third party” within the meaning of the Clause

48 Indemnity.

If:

(a)

(b)

then:

(c)

(d)

an order is made granting some or all of the relief sought against GPC by the Class
Action Plaintiffs to one or more of the Class Action Plaintiffs or the Group

Members; and

such order is premised on facts established which constitute a breach of the
Abigroup Contract or negligent act or omission of Abigroup or a Contractor’s

Associate in breach of the Abigroup Duty of Care (as pleaded in Part F above);

GPC’s liability in respect of the order will be a liability to a third party arising

directly or indirectly out of or in connection with:
(i) abreach by Abigroup of the Abigroup Contract;

(i) further or alternatively, a negligent act or omission of Abigroup or a

Contractor’s Associate in breach of the Abigroup Duty of Care;

further and in the alternative, Abigroup (and, or alternatively, SMEC as one of its
subcontractors, agents or assigns) will have failed to prevent nuisance and, or
alternatively, unreasonable disturbance, and Abigroup has thereby breached

clause 12 of the General Conditions of the Abigroup Contract.
Particulars

GPC repeats and relies on each individual allegation of breach of the Abigroup
Contract and the Abigroup Duty of Care made against Abigroup as pleaded in
Part F above.

106. In the premises of the matters pleaded at 105(a) to (c) above, Abigroup will be obliged

to indemnify GPC against such liability pursuant to the Clause 48 Indemnity.
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107. In the premises of the matters pleaded at 105(a), (b) and (d) above, Abigroup will be

obliged to indemnify GPC against such liability pursuant to the Clause 12 Indemnity.

108. Further or alternatively, if facts pleaded by the Class Action Plaintiffs in support of

allegations of breach by GPC of the Bund Works Duty are established and which

constitute a breach of the Abigroup Contract or negligent act or omission of Abigroup or

a Contractor’s Associate in breach of the Abigroup Duty of Care (as pleaded in Part F

above), then:

(a)

(b)

the claims made by the Class Action Plaintiffs (on behalf of the Group Members)
will be claims by a third party arising directly or indirectly out of or in connection

with:
(i) abreach by Abigroup of the Abigroup Contract;

(i) further or alternatively, a negligent act or omission of Abigroup or a

Contractor’s Associate in breach of the Abigroup Duty of Care; and

Abigroup will be obliged to indemnify GPC against such claims pursuant to the
Clause 48 Indemnity.

Particulars

GPC repeats and relies on each individual allegation of breach of the Abigroup
Contract and the Abigroup Duty of Care made against Abigroup as pleaded in
Part F above.

109. If Abigroup is obliged to indemnify GPC against the liabilities and claims referred to

above, pursuant to the Clause 48 Indemnity, and, or alternatively, the Clause 12

Indemnity, the obligation will include:

(a)

(b)

discharging on behalf of GPC any liability to make payment to one or more of the
Group Members pursuant to an order made in this proceeding (including as to

costs);

alternatively to (a), reimbursing GPC for any payment made by it pursuant to such

an order;
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(c) further, reimbursing GPC in respect of costs incurred by it in connection with this

proceeding to the extent they are not recovered pursuant to an order made in the

proceeding.

110. In the premises, if GPC is found liable to any of the Group Members for a breach of the

Bund Works Duty that is premised on an allegation pleaded in Part F above, Abigroup is
liable to indemnify GPC:

(a) pursuant to the Clause 48 Indemnity, to the extent that Abigroup’s (or the

Contractor’s Associates’) conduct contributed to GPC’s liability to the Group

Members;

(b) pursuant to the Clause 12 Indemnity, to the extent that:

(1)

(i)

H. RELIEF

Abigroup’s conduct constituted a failure to prevent nuisance and, or

alternatively, unreasonable disturbance;

GPC’s liability arises directly or indirectly from or incurred by reason of

Abigroup’s breach of clause 12 of the General Conditions.
Particulars

The allegations pleaded in Part F above are intended, on a proper reading of the
3FASOC, to capture all allegations of breach made by the Class Action Plaintiffs
against GPC that correlate with an obligation on the part of Abigroup pursuant to
the Abigroup Contract and the Abigroup Duty of Care. GPC also relies on the
decision of the Court of Appeal in Gladstone Ports Corporation Limited v Murphy
Operator Pty Ltd [2024] QCA 74 that inhibits the Subclaims to concern the design

and construction of the Bund.

GPC claims the following relief against Abigroup:

1. An order that Abigroup is liable to indemnify GPC against any liability GPC has to any

of the Plaintiffs—or Group Members in this proceeding and the claims made by the

Plaintiffsand Group Members in this proceeding, to the extent such liability or claims
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arise directly or indirectly out of or in connection with a breach of Abigroup Contract or

negligent act or omission of Abigroup or the Contractor’s Associate.
Further or in the alternative to 1, an order that Abigroup indemnify GPC by:

(a) discharging for and on behalf of GPC any liability of GPC to make payment to any
of the Plamtiffs—er Group Members (including as to costs) pursuant to an order
made in this proceeding, which arises directly or indirectly out of or in connection
with any breach of Abigroup Contract or negligent act or omission of Abigroup or

the Contractor’s Associate;

(b) alternatively to (a), reimbursing to GPC within 14 days any amount paid by GPC
to discharge such a liability;

(c) further, making payment to GPC of an amount equal to the costs incurred by GPC
in respect of claims in this proceeding which arise directly or indirectly out of or
in connection with any breach of Abigroup Contract or negligent act or omission
of Abigroup or the Contractor’s Associate, to the extent GPC does not recover such

costs pursuant to another order made in the proceeding,

the form of such order or orders to be made (including as to monetary amounts) following

the determination of the proceeding by this Honourable Court.

Further or in the alternative, an order that Abigroup is liable to indemnify GPC against
the claims made by the Class Action Plaintiffs and Group Members in this proceeding to
the extent the claims arise directly or indirectly from or are incurred by reason of a failure
by Abigroup (or its subcontractors, agents or assigns) to have prevented nuisance and, or

alternatively, unreasonable disturbance, in breach of clause 12 of the Abigroup Contract.
Further or in the alternative to 3, an order that Abigroup indemnify GPC by:

(a) discharging for and on behalf of GPC any liability of GPC to make payment to any
of the Plamntiffs—er Group Members (including as to costs) pursuant to an order
made in this proceeding in respect of a claim which arises directly or indirectly
from or which is incurred by reason of a failure by Abigroup (or its subcontractors,
agents or assigns) to have prevented nuisance and, or alternatively, unreasonable

disturbance, in breach of clause 12 of the Abigroup Contract;
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(b) alternatively to (a), reimbursing to GPC within 14 days any amount paid by GPC
to discharge such a liability;

(c) further, making payment to GPC of an amount equal to the costs incurred by GPC
in respect of claims in this proceeding which arise directly or indirectly from or
which are incurred by reason of a failure by Abigroup (or its subcontractors, agents
or assigns) to have prevented and, or alternatively, unreasonable disturbance, in

breach of clause 12 of the Abigroup Contract,

the form of such order or orders to be made (including as to monetary amounts) following

the determination of the proceeding by this Honourable Court.

5. Interest pursuant to section 58 of the Civil Proceedings Act 2011 (Qld), including in
relation to any costs incurred by GPC, to which the liability to indemnify applies,

between the date the costs were incurred and the date of judgment in this proceeding.
6. Costs.

7. Such further or other order as this Honourable Court considers appropriate.

Signed: (-0 /s S
0

Description: Solicitor for the Defendant

This amended pleading was settled by Erin Longbottom KC, Douglas Quayle, and Morgan

Windsor of Counsel.
NOTICE AS TO DEFENCE

Your defence must be attached to your notice of intention to defend.
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