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Subject to the matters set out below, the plaintiffs join issue with the matters alleged by GPC in

its defence dated 22 November 2024 (Defence), except where the Defence consists of admissions,

and, for the avoidance of doubt, otherwise repeat and rely on the matters pleaded in the Third

Further Amended Statement of Claim dated 3 September 2024 (3FASC) as its explanation for

their denial.

In this Reply, save where indicated to the contrary or context makes clear, the plaintiffs use terms

as defined in the 3FASC and refer to headings and sub-headings of the Defence (without

admission).

A. PARTIES

1. As to the allegations in Defence [1], concerning {3FASC [1(a)]}, the plaintiffs say that:

(®)

(b)

()

(as to Defence [1(b)]): Murphy, as trustee of the Murphy Operator Trust, was at
all material times a person who had the characteristics of a Commercial Group
Member as defined in the 3FASC because it generated income as the operator of
a boat fishing under a Licence issued pursuant to the Fisheries Regulation that

authorised the taking of fish for trade or commerce in the Affected Waters;

(as to Defence [1(c)]): Murphy, as trustee of the Murphy Operator Trust, was at
all material times a person who had the characteristics of a Fish Handling Group
Member as defined in the 3FASC because it conducted business storing and

transporting Commercial Species caught in the Affected Waters;

Particulars
Murphy, as trustee of the Murphy Operator Trust, bore the costs of
storing and transporting the seafood caught on the vessels which it
operates, and of necessary food safety testing and packaging, as
described in the affidavit of Stephen Murphy at [87].

(as to Defence [1(d)]): Murphy, as trustee of the Murphy Operator Trust, was at
all material times a person who had the characteristics of a Wholesale Group
Member as defined in the 3FASC because it purchased from Commercial Fishing
Group Members, for wholesale, Commercial Species caught in the Affected

Waters;

Particulars
A)  Murphy, as trustee of the Murphy Operator Trust, sold
(wholesale) to the Hervey Bay Cold Stores Trust as described in
the affidavit of Stephen Murphy at [25]-[26], [84], [87];



2.

B.

B.1.

B)  Murphy, as trustee of the Murphy Operator Trust, purchased
the seafood it sold to the Hervey Bay Cold Stores Trust by
paying the crew and owner of the vessel on which it is caught
pursuant to ‘sharefishing agreements’ as described in the

affidavit of Therese McRae at [11] and [46]-[47].
(d) (as to Defence [1(f)]) they:
@) admit the allegations in Defence [1(H)(1)];

(i1) deny the allegations in Defence [1(f)(i1)] and [1(f)(ii1)], because of the
matters set out in paragraph 1(a) of this Reply.

The plaintiffs admit the allegations in Defence [5(c)], concerning {3FASC [5}}.
BACKGROUND TO THE GLADSTONE PORT PROJECTS
Gladstone Port

As to Defence [7], [8] and [9], the plaintiffs do not admit the allegations therein, because
the allegations are not matters within their knowledge and they remain uncertain as to the

truth or falsity of the allegations despite having made reasonable enquiries.
The plaintiffs admit the allegations in Defence [10].
As to Defence [11], the plaintiffs

(a) do not admit that since 1995 there has been water quality monitoring, benthic life
testing and seagrass monitoring in the Port as alleged, because the allegations are
not matters within their knowledge and they remain uncertain as to the truth or

falsity of the allegations despite having made reasonable enquiries; and

) otherwise deny the allegations contained therein, because such testing or
monitoring, as the plaintiffs are or have become aware of, was not “extensive”,

as alleged.

B.2. Western Basin Master Plan

[Not used — heading from Defence retained to aid navigation of this Reply)

B.3. FLPE Project

6.

As to Defence [14]: save that the plaintiffs will refer to the full terms and effect of the

document referred to in that paragraph, the plaintiffs admit the allegations.
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10.

11.

12.

13.

As to Defence [15]: the plaintiffs deny the allegations because the FLPE Project involved
the matters pleaded in {3FASC [9(d)]} and as referred to further in {11] of this Reply.

As to Defence [16], [17] and [18]: save that the plaintiffs will refer to the full terms and
effect of the documents referred to in those paragraphs, the plaintiffs otherwise admit the

allegations in those paragraphs of the Defence.
As to Defence [20], concerning {3FASC [9(b)]}, the plaintiffs:
(a) admit the allegations in paragraphs Defence [20(b)(1)] and [20(c)(i)];

) as to Defence [20(c)(iii)], say that they rely on the full terms and effect of sections

30 and 32 of the Development Act (as in force at the relevant time);
() deny the allegations in Defence [20(e)(ii)] and [20(e)(iii)] because of the matters
pleaded at {3FASC [9(b)(i1)] and [9(c)(ii)]}.

As to Defence [21], concerning {3FASC [9(c)]}, save that the plaintiffs refer to the full
terms and effect of the CG Expansion report, they admit the allegations in
Defence [21(c)(i1) and (ii1)]-

As to Defence [22], conceming {3FASC [9(d)]}, the plaintiffs:

(a) deny the allegations at Defence [22(a)] because the FLPE Project was undertaken

and so did “involve” the alleged works;

(b) deny the allegations at Defence [22(b)] because {3FASC [9(d)]} accurately
describes what the FLPE Project involved (and because GPC does not say — nor
is it clear from Defence [22] —in what material respects the description in
{3FASC [9(d)]} of what the FLPE Project works involved is said to be

‘inaccurate’);

© repeat and rely on the matters pleaded at {3FASC [9(f)] (the projects were
undertaken together), [11] (alleging the Modified Reclamation Area) and section
B.7 (describing the “Projects™)}.

As to Defence [23], concerning {3FASC [9(e)]}, the plaintiffs:
(a) deny that the FLPE Project was not undertaken, because it was;

) repeat and rely on the matters pleaded at {3FASC[9(f)] (the projects were
undertaken together), [11] (alleging the Modified Reclamation Area) and section
B.7 (describing the “Projects™)};

(c) adopt the partial admissions at Defence [23(a)(1)] and [23(a)(ii)].

As to Defence [24], concerning {3FASC [9(f)]}, the plaintiffs:



(a) deny the allegations at Defence {24(a)], [24(b)] and [24(c)] because each of the
FLPE Project and the Dredging and Disposal Project were undertaken as alleged
in {3FASC [9(f)] (the projects were undertaken together), [11] (alleging the
Modified Reclamation Area) and section B.7 (describing the “Projects™)}, and

were not otherwise undertaken as a single project as alleged in the Defence;

(b) deny the allegations at Defence [24(d)] because:

® the FLPE Project involved the works identified at {3FASC [9(d)]};
(i1) the Dredging and Disposal Project involved the works identified at
{3FASC [10(1)1};

(iii) of the matters alleged at sub-paragraph (a) above.

B.4. Dredging and Disposal Project

14.

15.

16.

17.

18.

19.

20.

21.

As to Defence [25]: save that the plaintiffs will refer to the full terms and effect of the
documents referred to in the sub-paragraphs to Defence [25], the plaintiffs admit the

allegations in Defence [25].

As to Defence [26]: the plaintiffs deny the allegations in that paragraph because the
Dredging and Disposal project involved the matters pleaded at {3FASC [10(h)]} and as
referred to further in [22] of this Reply.

As to Defence [27] and [28]: save that the plaintiffs will refer to the full terms and effect
of the documents referred to in those paragraphs, the plaintiffs admit the allegations in
Defence [27] and [28].

As to Defence [29(b)], concerning {3FASC [10(a)}}, the plaintiffs do not admit the
allegations, because the allegation that the “declaration...followed the submission” is

unclear.

As to Defence [30], concerning {3FASC [10(b)]}, the plaintiffs admit the allegations in
Defence [30(b)].

As to Defence [31], concerning {3FASC [10(c)]}, save that the plaintiffs refer to the full
terms and effect of the documents referred to in Defence [31(a)], they admit
Defence [31(2a)], [31(b)] and [31(c)].

As to Defence [32], concerning {3FASC [10(d)]}, the plaintiffs refer to the full terms and
effect of the document referred to in Defence [32(a)], and otherwise admit
Defence [32(b)].

As to Defence [33], concerning {3FASC [10(e)]}, the plaintiffs:



(2)

admit the allegations in Defence [33(c)(i)].

22. As to Defence [36], concerning {3FASC [10(h)]}, the plaintiffs:

(a)

(b)

deny the allegations in Defence [36(a)] because the Dredging and Disposal
Project involved the works described at {3FASC [10(h)]};

deny the allegations in Defence [36(b)] because:

() the Dredging and Disposal Project was undertaken and so did “involve”

the alleged works; and

(i) {3FASC [10(h)]} accurately describes the works involved in the
Dredging and Disposal Project (and because GPC does not say — nor is
it clear from Defence [36] —in what material respects the description in
{3FASC [10(h)]} of what the Dredging and Disposal Project works

involved is said to be ‘inaccurate’).

23. As to Defence [37], concerning {3FASC [10(i)]}:

(@

®)

(as to the Defence [37(a)] and [37(b)]), the plaintiffs:
1) say that the Dredging and Disposal Project was undertaken;

(ii) repeat and rely on the matters pleaded in {3FASC [9(f)] (the projects
were undertaken together), [11] (alleging the Modified Reclamation
Area) and section B.7 (describing the “Projects™)}; and

(iii) adopt the partial admissions contained therein.
(as to Defence [37(c)], the plaintiffs:

6y deny that the Dredging and Disposal Project was not undertaken,

because it was;

1) repeat and rely on the matters pleaded in {3FASC [9(f)] (the projects
were undertaken together), [11] (alleging the Modified Reclamation
Area) and section B.7 (describing the “Projects”)}.

B.5. Modification of the Reclamation Area

[Not used — heading from Defence retained to aid navigation of this Reply]
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B.6. Approvals

Commonwealth Dredging and Disposal Approval

24,

25.

26.

As to Defence [40], concerning {3FASC [12(a)]}, save that the plaintiffs refer to the full
terms and effect of the Commonwealth DDA, the plaintiffs admit the allegations in
Defence [40(d)] and [40(D)].

As to Defence [41], save that the plaintiffs refer to the full terms and effect of the of the
Commonwealth DDA, they otherwise admit the allegations in that paragraph.

As to Defence [42], save that the plaintiffs refer to the full terms and effect of the
Commonwealth DDA and s133 of the EPBC Act, the plaintiffs otherwise admit the

allegations in that paragraph.

Operational Works Permit

217. As to Defence [43] and [44], save that the plaintiffs refer to the full terms and effect of
the Operational Works Permit and the allegations in {3FASC [12(b)]}, the plaintiffs
otherwise admit the allegations in those paragraphs.

Dredging Permit

28. As to Defence [46] and [47], save that the plaintiffs refer to the full terms and effect of
the Dredging Permit (and its attachments alleged), they otherwise admit the allegations
in those paragraphs.

29. As to Defence [46(e)]:

(a) insofar as {3FASC [12(c)]} refers to “CG Expansion Report Conditions” it is a
reference to the CG FL Conditions referred to in {3FASC [21(a)]} and

(b) insofar as {3FASC [12(c)]} refers to “CG Dredging Report Conditions™ it is a
reference to the CG WBDD Conditions referred to in {3FASC [21(b)]}.

B.7. The Projects

C.

30.

[Not used — heading from Defence retained to aid navigation of this Reply)

GPC'S ROLE IN RELATION TO THE PROJECT WORKS

As to Defence [50], save that the plaintiffs deny that the matters alleged in Defence [50(b)
and (c)] are relevant to the material allegations in the proceedings, they otherwise admit

the allegations in Defence [50(c)].
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As to Defence [51], concerning {3FASC [14(b)]}, the plaintiffs:

(@
®)

admit the allegations in Defence [51(b)];

admit the allegations in Defence [51(c)], save that they say further that the area
of the Port on which the Bund was constructed had also formed part of the
Strategic Port Land prior to (not merely “since”) completion of construction of

the Bund.

As to Defence [52(b)], concerning {3FASC [14(c)]}, the plaintiffs deny the allegations

because the Projects were undertaken, as pleaded above.

As to Defence [53], concerning {3FASC [14(d) and (e)]}, the plaintiffs:

(@

(®

(©

deny the allegations in Defence [53(a)] because the Projects were undertaken, as

pleaded above;

save that they rely on the full terms and effect of the CEW Funding Agreement,
admit the allegations in Defence [53(d)(i1)(A), [53(d)(iiD)A), (B) and (C)], and
[53(DEV)(AY;

save that they rely on the full terms and effect of the Dredging Funding

Agreement, admit the allegations in Defence [S3(e)(i1)(A)] and [53(e)(iii)(A), (B)
and (C)].

As to Defence [55], concerning {3FASC [14(g)]}, the plaintiffs admit the allegations in

Defence [55(b)] that GPC undertook the Project, save that the “assistance” of “numerous

contractors” alleged is vague and uncertain.

As to Defence [56], concerning {3FASC [14(h)]},:

(a)

®)

(©)

(as to the allegations in Defence [56(b)]), the plaintiffs:

@) do not admit the allegations in Defence [S6(b)] that Abigroup was
engaged to perform “various works” (because that allegation is
unclear);

(ii) rely on the full terms and effect of the Abigroup Contract; and

(iii) otherwise deny the allegations because the defendant had the

responsibilities in relation to the design and construction of the Bund as

alleged in the 3FASC;

(as to Defence [56(e)]), the plaintiffs rely on the full terms and effect of the
Abigroup Contract;

(as to the allegations in Defence [56(h)]), the plaintiffs:



ﬁ(@m

D.

(d

(©

®

(i1)
(iii)

(iv)

12

do not admit the allegations in Defence [56(h)] that VODI was engaged

to perform “various works” (because the allegation is unclear);
rely on the full terms and effect of the VODI Contract;

say further that the VODI Contract [GPC.999.001.2076 2234]
provided, inter alia, “The Principal and Contractor (both defined in the
VODI contract) have a responsibility under the Environmental
Protection Act 1994 to ensure that no Environmental Harm (serious or

material) occurs as a result of their activities.”’; and

otherwise deny the allegations because the defendant had the
responsibilities in relation to the placement of dredged (or other)

material within the Bund as alleged in the 3FASC,;

(as to the allegations in Defence [56(j)]), the plaintiffs rely on the full terms and
effect of the VOIDI Contract;

(as to the allegations in Defence [56(k)]), the plaintiffs admit the allegations in

that paragraph.

GPC’S RESPONSIBILITY IN RELATION TO THE PROJECT WORKS

D.1. Management, Risks and Approvals

D.1.1. Port Authority

[Not used — heading from Defence retained to aid navigation of this Reply)

D.1.2. Master Plan

[Not used — heading from Defence retained to aid navigation of this Reply]

D.1.3. Commitments under Corporate Governance Guidelines

36.

As to Defence [60], concerning {3FASC [18(a) and (b)]}:

(2)

®)

save that they rely on the full terms and effect of the Corporate Governance

Guidelines, the plaintiffs admit the allegations in Defence [60(d) and (e)];

the plaintiffs say further that it was appropriate industry practice for GPC to

establish a project assurance framework that included:

®

appointing resources to form an owner’s team with proven large scale

project management skill sets;
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(i) implementing management plans and procedures to verify the work is
compliant with design requirements, conditions of approval,

environmental monitoring and quality of works; and

(iii) developing and implementing procedures to verify and address all
issues prior to approval being provided to contractors to commence

construction.

Particulars
The plaintiffs rely on the expert evidence in Beckett Reply 4
December 2024 at section 3.3.

D.1.4. Environmental Assessments for Projects

[Not used — heading from Defence retained to aid navigation of this Reply)
D.1.5. Approvals

[Not used — heading from Defence retained to aid navigation of this Reply]
D.2. Obligation to comply with conditions

37. As to Defence [64], concerning {3FASC [21(b)]}, save that the plaintiffs rely on the full
terms and effect of the CG Dredging Report, they otherwise admit the allegations in
Defence [64(a)], [64(b)] and [64(c)(i) and (ii)].

38. As to Defence [67], concerning {3FASC [21(e)]}, save that the plaintiffs rely on the full
terms and effect of the Dredging Permit, they otherwise admit the allegations in
Defence [67(a)].

D.3. Obligation to implement management plans
D.3.1. Management plans required by conditions

[Not used — heading from Defence retained to aid navigation of this Reply]
D.3.2. Management plans implemented

Dredge Management Plan
39. As to Defence [69], concerning {3FASC [23(a)]}, the plaintiffs:

(a) refer to the full terms and effect of the Dredge Management Plans as described in
the particulars subjoined to {3FASC [23(a)]};
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(b) deny the allegations in Defence [69(c)(i)] because the Projects were undertaken,
as pleaded above (and in the 3FASC);

(c) as to the allegations in Defence [69(e)], they admit that the Dredge Management
Plan was prepared by Aurecon, although say it was reviewed and approved by
GPC.

Particulars
The alleged review and approval can be inferred by reason of
the document control sheet to the Dredge Management Plan
{3FASC [23(a)(ii)]} showing that the draft had been sent to
GPC for review.

Flora and Fauna Management Plan
40. As to Defence [70], concerning {3FASC [23(b)]}, the plaintiffs:

(a) refer to the full terms and effect of the Flora and Fauna Management Plans as

described in the particulars subjoined to {3FASC [23(b)]};

b) deny the allegations in Defence [70(c)(i)] because the Projects were undertaken,
as pleaded above (and in the 3FASC);

(c) as to the allegations in Defence [70(e)] they admit that the Flora and Fauna
Management Plan was prepared by Aurecon, although say it was reviewed and

approved by GPC.

Particulars
The alleged review and approval can be inferred by reason of
the document control sheet to the Flora and Fauna
Management Plan {3FASC 23(b)(ii} showing that the draft had

been sent to GPC for review.
Water Quality Management Plan
41. As to Defence [71], concerning {3FASC [23(c)]}, the plaintiffs:

(a) refer to the full terms and effect of the Water Quality Management Plans as
described in the particulars subjoined to {3FASC [23(c)]}; and

(b) as to the allegations in Defence [71(e)] they admit that the WQMP was prepared
by Aurecon, although say it was reviewed and approved by GPC.

Particulars
The alleged review and approval can be inferred by reason of

the document control sheet to the Water Quality Management
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Plan {3FASC 23(c)(ii)} showing that the draft had been sent to
GPC for review.

ASS Management Plan

42, As to Defence [72], concerning {3FASC {23(d)]}, the plaintiffs:

(2)

(®)

©

refer to the full terms and effect of the ASS Management Plans as described in
the particulars subjoined to {3FASC [23(d)]};

admit the allegations in Defence [72(d)(i)] but say further that GPC only partially
complied with the ASS Management Plan monitoring requirements (as described
in the Audit of Compliance to the Acid Sulfate Management Plan December 2012
[GPC.001.003.7603] and Mosley 2020 [section F]);

as to the allegations in Defence [72(e)], they admit the ASS Management Plan
was prepared by Gilbert & Sutherland, although say further that it was reviewed
and approved by GPC.

Particulars
The alleged review and approval can be inferred by reason of
the correspondence between Kieren O Neill and Peter

O Sullivan among others [GPC.200.044.2710].

D.4. Obligations arising from conditions and management plans

D.4.1. General obligations

[Not used — heading from Defence retained to aid navigation of this Reply)

D.4.2. Specific obligations concerning construction of the Bund

43. As to Defence [78], concerning {3FASC [28(b)]}:

@

®)
(©)

(d
(e)

save that the plaintiffs refer to the full terms and effect of the CG’s Schedule 2
Conditions, they admit Defence [78(a)];

the plaintiffs admit Defence [78(b)];

save that the plaintiffs refer to the full terms and effect of the CG’s Expansion
Schedule A Conditions, they admit Defence [78(d)];

the plaintiffs admit Defence [78(d)];

save that the plaintiffs refer to the full terms and effect of the DERM Conditions
for the Operational Works Permit, they admit Defence [78(e)].
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44, As to Defence [79], concerning {3FASC [28(c)]}, the plaintiffs do not admit the
allegations contained in Defence [79(a)] because the allegation, that “it was a condition
of undertaking the Project Works that the design, construction materials and construction
methodology and management for the Perimeter Walls should generally be in accordance
with certain requirements” is unclear and the plaintiffs remain uncertain as to the truth or

falsity of the allegations despite having made reasonable enquiries.

45, As to Defence [80], concerning {3FASC [28(d)]}, the plaintiffs refer to the full terms and
effect of the GC’s Dredging Schedule 2 Conditions and otherwise admit the allegations
in Defence [80(a)].

46. As to Defence [81], concerning {3FASC [28(e)]}, the plaintiffs

(a) refer to the full terms and effect of the CG’s Schedule 2 Conditions and otherwise
admit the allegations in Defence [80(b)]; and

) admit Defence [81(b)].
D.4.3. Specific obligations concerning dredging and Filling Operations

47. As to Defence [83], concerning {3FASC [301}:
(a) (as to Defence [83(b)]):
@) the plaintiffs admit the allegations in Defence [83(b)(1)];

(i1) the plaintiffs do not admit the allegations in Defence [83(b)(ii) and or
(iii)] because the allegations are not matters within their knowledge and
they remain uncertain as to the truth or falsity of the allegations despite

having made reasonable enquiries;

) (as to the allegations in Defence [83(d)]), the plaintiffs join issue with the
allegations therein and say that they refer to the full terms and effect of the

relevant Dredge Management Plans.
D.4.4. Potential acid sulfate soils and acid sulfate soils

48. As to Defence [84], conceming {3FASC [31]}:

(a) save that the plaintiffs refer to the full terms and effect of the CG’s Schedule 2
Conditions, they admit the allegations in Defence [84(a)];

(b) the plaintiffs admit the allegations in Defence [84(b)];

(c) as to Defence [84(¢c)];
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1) save that they rely on the full terms and effect of the Commonwealth
DDA for its full force and effect, the plaintiffs admit the allegations in
Defence [84(c)(1)];

(i) save that the plaintiffs do not admit the allegations in Defence [84(c)(ii)
and (iii)] as to “the person taking the action” (because the
Commonwealth DDA does not define “the person taking the action,”
and the plaintiffs remain uncertain as to the truth or otherwise of the
allegations therein) they otherwise deny the allegations contained in

those paragraphs.

As to Defence [85], concerning {3FASC [32]}, save that they refer to the full terms and
effect of the CG’s Dredging Schedule 2 Conditions, the plaintiffs admit the allegations
in Defence [85(b)].

As to Defence [86], concerning {3FASC [33]}, save that they refer to the full terms and
effect of the CG’s Dredging Schedule 2 Conditions, the plaintiffs admit the allegations
in Defence [86(b)].

As to Defence [87], concerning {3FASC [34]}, save that they refer to the full terms and
effect of the CG’s Dredging Schedule 2 Conditions, the plaintiffs admit the allegations
in Defence [87(b)(iii)].

As to Defence [88], concerning {3FASC [35]}, save that they refer to the full terms and
effect of the CG’s Dredging Schedule 2 Conditions, the plaintiffs admit the allegations
in Defence [88(b)].

As to Defence [89], concerning {3FASC [36]}, save that they refer to the full terms and
effect of the DERM Dredging Permit, the plaintiffs admit the allegations in
Defence [89(b)].

D.5. Obligations where GPC engaged contractors

54.

55.

As to Defence [94], concerning {3FASC [41]}, save that the plaintiffs refer to the full
terms and effect of the Commonwealth DDA, they admit the allegations in
Defence [94(c)].

As to Defence [95], concerning {3FASC [42]}:

(a) save that the plaintiffs refer to the full terms and effect of the Dredging Works
Contribution Agreement, they admit the allegations in paragraph
Defence [95(a)];
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(b save that the plaintiffs refer to the full terms and effect of the CEW Funding
Agreement, they admit the allegations in Defence [95(b)(i) to (iii)].

D.6. Overarching requirement to prevent or minimise environmental harm

56. As to Defence [96], concering {3FASC [43]}, save that they refer to the full terms and
effect of the EP Act, the plaintiffs admit the allegations in Defence [96(a) and (d)].

D.7. Limits on delegation

57. As to Defence [97], conceming {3FASC [441}, save that at all material times GPC had
the responsibilities in relation to the Project Works as alleged in the 3FASC, the plaintiffs
otherwise admit the allegations in Defence [97(b)].

E. COMMONLAW DUTY OWED BY GPC
E.1. The Risks of Harm
E.1.1. The Modification Risk

58. As to Defence [98], concerning {3FASC [45(2)]}, :
(a) the plaintiffs adopt the admissions at paragraph Defence [98(a)];

b) save that the plaintiffs refer to the full terms and effect of the documents referred
to in Defence [98(c)(iv)], [98(c)(V)], [98(c)(vi)], they admit the allegations in
Defence [98(c)(iv)], [98(c)(v}], [98(0)(vi)].

E.1.2. The Mud Wave/ Paleochannel Risk

59. As to Defence [106], concerning {3FASC [46(b)]}, the plaintiffs adopt the admissions in
Defence [106(a)].

E.1.3. The Sealing Risk

60. As to Defence [113], concerning {3FASC [47(c)]}, save that the plaintiffs refer to the
full terms and effect of the documents referred to in Defence [113(f) and 113(g)], they
otherwise admit the allegations in Defence [113(f) and 113(g)].

61. As to Defence [114], concerning {3FASC [47(d)]}:

(a) save that the plaintiffs refer to the full terms and effect of the documents referred
to in Defence [114(d)], the plaintiffs otherwise admit the allegations in
Defence [114(d)]; and
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say further that the information supplied by the manufacturer contained the

following statement at [GPC.500.066.6594] at [.6597]:

“We refer to your email dated Monday 5 September 2011 re the long term
performance of A64 sandwiched between the rock bund and a rock overburden
material. This type of application for any geotextile is considered very risky at
best with potential for a “scissor” action occurring between the rock layers
causing considerable damage to the geotextile. Previous work conducted on the
Port of Brisbane project some years back highlighted the considerable damage
which can be caused to a geotextile in this application. It still remains our opinion
that the better solution is to cast a layer of the dredged material over the

geotextile.”

62. As to Defence [116], concerming {3FASC [47(e)]}, the plaintiffs say that the water, Spoil

and other sediments and contaminants in the lagoon were direct or indirect discharges

that had or were likely to have the Prohibited Discharge Effects as defined in {3FASC

[27]}.and so were Prohibited Discharges as defined.

E.2. The Risk of Harm

[Not used — heading from Defence retained to aid navigation of this Reply)]

E.3. Reasonable foreseeability and vulnerability

63. As to Defence [119], concerning {3FASC [49(b)]}:

(@

©)

(as to the allegations in Defence [119(c)(i) and (ii)]):

@) the plaintiffs admit that the document identified in
Defence [119(c)(ii)] was prepared;

(ii) the plaintiffs deny that the “Carter August 2010 Assessment” was an
adequate assessment of the environmental impact of the changed
shape of the Modified Reclamation Area because it failed to undertake
hydrodynamic modelling to determine the impacts of the change in
size and shape of the reclamation area on watér flows and associated
sediment transport.

Particulars

The plaintiffs rely upon the Independent Review of the Bund
Wall at the Port of Gladstone, Report on Findings
[GPC.001.005.3489] at p.14

(as to the allegations in Defence [119(c)(iii)-(vii}]):
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the plaintiffs do not admit the allegations in those sub-paragraphs
because the allegations are not matters within their knowledge and they
remain uncertain as to the truth or falsity of the allegations despite

having made reasonable enquiries.

As to Defence [123], concerning {3FASC [49(e)1}, the plaintiffs:

(a)

(b)

deny the allegations in Defence [123(b)(i) and (iii)] because the Projects were
undertaken, as pleaded above and in the 3FASC; and

otherwise admit the allegations in Defence [123(b)(iv) to (vi)].

As to Defence [125], concerning {3FASC [49(g)]}:

@

(b)

the plaintiffs say that it was not economically viable for the Commercial Fishing

Group Members to conduct sustained commercial fishing operations in waters

outside the Affected Waters (Other Waters), because among other things:

®
(ii)

(ii1)

(iv)

travel times and travel costs to get to the outside waters were too great;

safe fishing in the outside waters required different equipment
(including larger and more powerful boats and different trawling gear)

than fishing in the Affected Waters;

the hatcheries for the Commercial Species were located within the

Affected Waters ; and

some Group Members® fishing Licences (eg., for mudcrab) did not
authorise them to fish for other Commercial Species (eg., for scallops)

or in Other Waters;

and otherwise deny the allegations in Defence [125(b)(1)];

the plaintiffs say that it was not economically viable for the Fish Handling Group

Members to conduct sustained business operations in relation to species of Fish

other than Commercial Species in respect of which there was a decline in or loss

of in the Affected Waters, because among other things:

(1)

(i)

their processing equipment and systems were specifically designed for,

and only suitable for, the Commercial Species; and

their relationships with suppliers of Fish were geographically limited,
in that fisherman operating in waters other than the Affected Waters
used ports or harbours away from Gladstone or Hervey Bay, had
established relationships with and were serviced by other processors

with facilities already located at those other ports or harbours; and
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(i) the costs of transport of Fish from other areas made it unprofitable or
less profitable for the Fish Handling Group Members to purchase fish

from ports or harbours away from Gladstone or Hervey Bay;
and otherwise deny the allegations in Defence [125(b)(ii)];

the plaintiffs say that it was not economically viable for the Wholesale Group
Members to conduct sustained business operations by purchasing for wholesale
Fish other than Commercial Species in respect of which there was a decline in or

loss of in the Affected Waters, because among other things:

6] other species of Fish were less profitable than the Commercial Species

caught in the Affected Waters;

(i1) their relationships with suppliers of Fish were geographically limited,
in that fisherman or fish processors located in areas away from
Gladstone or Hervey Bay had established relationships with wholesale

buyers already located in those other areas; and

(ii1) the costs of transport of Fish from other areas made it unprofitable or
less profitable for the Wholesale Group Members to purchase Fish from

supplies away from Gladstone or Hervey Bay;

and otherwise deny the allegations in Defence [125(b)(iii)].

E.4. Risk of harm was not insignificant

[Not used — heading from Defence retained to aid navigation of this Reply)

E.5. Duty on GPC to take reasonable care

[Not used — heading from Defence retained to aid navigation of this Reply].

E.6. Section 36 Civil Liability Act (Q1d)

66.

67.

68.

As to Defence [133] to [136], the plaintiffs admit the allegations in those paragraphs.

As to Defence [137], save that the plaintiffs refer to the full terms and effect of the

Constitution of GPC, they otherwise admit the allegations in Defence [137].

As to Defence [138]:

@)

on the basis that the “powers and functions referred to above” are those pleaded

at Defence [131(c), (d), ()] and [132(0)], the plaintiffs:

(1) admit the allegations in Defence [138(a)];
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(i1) admit the allegations in Defence [138(b)];

(iii) deny the allegations in Defence [138(c)], because the functions (and
associated powers) referred to in the following sections of the Transport
Infrastructure Act are ones capable of being possessed by or exercised

by private individuals or companies formed by private individuals:
(1) section 275(1)(a), insofar as it refers to “manage” or “operate”;
(2) section 275(1)(c);
(3) section 275(1)(d);
(4) section 275(1)(e); and
(5) section 276(1);

(iv) as to the allegations in Defence [138(d)], the plaintiffs:

(1) admit that GPC’s functions and powers are subject to Ministerial

oversight or direction of the kind pleaded in Defence [137]; and

(2) otherwise deny the allegations, because GPC’s functions and

powers are not subject to public accountability;

) otherwise the plaintiffs do not admit the allegations therein as it is unclear what

is meant by the “powers and functions referred to above”.
As to Defence [139], the plaintiffs admit the allegations in that paragraph.

As to Defence [140], the plaintiffs deny the allegations in that paragraph because the
proceeding is not based on an alleged exercise or non-exercise of powers or functions
stated in the parts of section 275 and 276 of the Transport Infrastructure Act identified

in the Defence.
As to Defence [141], the plaintiffs:
(a) deny that section 36 of the CLA applies to this proceeding because:

@) this proceeding is not based on the alleged wrongful exercise or non-
exercise of powers or functions stated in the parts of section 275 and

276 of the Transport Infrastructure Act identified in the Defence;

(i1) this proceeding is based on the alleged wrongful exercise or non-
exercise of powers of functions that are powers or functions possessed

by private individuals;
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(ii1) on the proper construction of section 36 of the CLA, it does not apply

to a proceeding of the kind mentioned in (ii) above;

(iv) on its proper construction, section 36 of the CLA does not apply to
claims other than claims for breach of statutory duty, and the

proceedings do not make such a claim;

(b) say, in the alternative, that if the Court determines that section 36 of the CLA
applies to this proceeding, the acts and omissions pleaded in sections G.3, H.3,
1.3 and K.3 of the 3FASC were so unreasonable that no public or other authority
having the functions of GPC in question could properly consider the acts and

omissions to be a reasonable exercise of its functions.

Particulars
A)  Inrelation to section G.3, Modification Risk- breach of duty:
the plaintiffs rely on the allegations in paragraphs [83],[85]
and further or alternatively [87] of the 3FASOC, and the

particulars of the paragraphs referred to therein;

B)  Inrelation to section H.3, Mudwave/Paleochannel Risk- breach
of duty: the plaintiffs rely on the allegations in
[101],[103],[105] and further or alternatively [107] of the
3FASOC, and the particulars of the paragraphs referred to

therein;

C)  Inrelation to section 1.3, Sealing Risk- breach of duty: the
plaintiffs reply upon the allegations in [123], [125], 129] and
Jurther or alternatively [131] of the 3FASOC, and the

particulars of the paragraphs referred to therein;

D) In relation to section K.3- Subclaim Risk- breach of duty: the
plaintiffs rely on the allegations in paragraphs [160] pf the
3FASOC, and the particulars referred to therein.

F.  BUND WORKS - HISTORY
F.1. Design

72. As to Defence [142], concerning {3FASC [52]}:

(a) save that the plaintiffs refer to the full terms and effect of the documents referred
to in Defence [142(b)], they otherwise admit the allegations at in
Defence [142(b)].
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(b) the plaintiffs say further, in answer to Defence [142(e)(i)] that as far as the
plaintiffs are aware, the Tender Concept Design is the document discovered and
disclosed by GPC as “GPC.999.001.6631”

As to Defence [143]:

(a) the plaintiffs do not admit the allegations in Defence [143(a) and (b)] because the
allegations are not matters within their knowledge and they remain uncertain as

to the truth or falsity of the allegations despite having made reasonable enquiries;

(b) save that:

6)) the plaintiffs will refer to the full terms and effect of the documents
referred to in Defence [143(c) and (d)] for their full force and effect;
and

(ii) the plaintiffs do not admit the allegations in Defence [143(d)] (as to

GHD ‘preparing’ the document alleged (because the allegations are not
matters within their knowledge and they remain uncertain as to the truth

or falsity of the allegations despite having made reasonable enquiries),
they otherwise admit the allegations in Defence [143(c) and (d)].

As to Defence [144]-[146], save that the plaintiffs refer to the full terms and effect of the
documents referred to in those paragraphs, the plaintiffs otherwise admit the allegations

in Defence [144]-[146].

As to Defence [147]:

(a) save that the plaintiffs refer to the full terms and effect of the documents
comprising the GHD Tender Design, they otherwise admit the allegations in
Defence [147(a), (b) and (d)};

(b) the plaintiffs do not admit the allegations at Defence [147(c)] as the allegation
that the GHD was “subsequently amended (as pleaded below)” is unclear and the

plaintiffs remain uncertain as to the truth or falsity of the allegations despite

having made reasonable enquiries.

F.1.1. Invitation to Tender and Abigroup’s tender

76.

77.

As to Defence [149], the plaintiffs do not admit the allegations in that paragraph because
the allegations are not matters within their knowledge and they remain uncertain as to the

truth or falsity of the allegations despite having made reasonable enquiries.

As to Defence [150], concerning {3FASC [54]}, the plaintiffs:
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admit the allegations in Defence [150(2)(1)];
admit the allegations in Defence [150(d)(ii) and (iii)];

save that they refer to the full terms and effect of Addendum No 2, admit the

allegations in paragraph Defence [150(e)(ii) and (iii)];

admit the allegations in Defence [150(f)].

As to Defence [151], save that the plaintiffs refer to the full terms and effect of the

Invitation to Tender, they say:

(@)

(®)

(©)

(d)

the Invitation to Tender referred to the documents described in Defence [151(a),

(b) and (c)], along with other documents;

they admit that the Invitation to Tender (JGPC.999.001.8825] at [...8953]), after

listing various documents, contained the statement,

“These documents [being the documents described in Defence [151(a), (b) and
(c)] are available to be downloaded by the Contractor from: GPCL website,
www.gpcl.com.au /Operations and Development/Current Projects for FL and

WB EIS

These documents are provided for information as available at the time of tender
and are included in - Section 3 Project Requirements Subsection 06 Reference
Documents. Updates relevant to the progress of each document will be placed on
the GPC website or provided to the Contractor as they become available to
GPC™;

they do not admit that at any material time the said documents were in fact
available, or able to be downloaded (or were in fact downloaded by any tenderer)
from the webpage link cited in the Invitation to Tender (alleged above), because
the plaintiffs remain uncertain as to the truth or falsity of the allegations despite

having made reasonable enquiries; and

otherwise deny that the documents referred to in Defence [151(a), (b) and (c)]

were “included” in the Invitation to Tender, because they were not.

As to Defence [153], the plaintiffs:

(@

(®)

say that they refer to the full terms and effect of the Abigroup Bid for its full force

and effect;

say further that the Abigroup Bid deviated from the technical requirements and

performance specifications of the Invitation to Tender, including:
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1) alterations to geotextile placement, as reflected in Abigroup’s 15 June
2010 response [GPC.200.057.7037], which proposed moving the
geotextile from the core of the bund to its inner face, whereas the Tender

Concept Design required an embedded geotextile; and

(i) a recommendation to use a lighter-weight geotextile than that specified

in the Tender Concept Design.

As to Defence [154], the plaintiffs do not admit the allegations in that paragraph because
the allegations are vague and unclear and the plaintiffs remain uncertain as to the truth or

falsity of the allegations despite having made reasonable enquiries.

As to Defence [155], the plaintiffs do not admit the allegations in that paragraph because
the allegations therein are not matters within their knowledge and they remain uncertain

as to the truth or falsity of the allegations despite having made reasonable enquiries.

As to Defence [156], the plaintiffs admit that Abigroup provided to GPC the document

referred to in Defence [156] and refer to the full terms and effect of the document.
As to Defence [157], the plaintiffs:
(a) admit that the email referred to therein was sent;

(b) deny that Defence [157] accurately reflects the advice provided by GHD because

it does not; and
() otherwise they refer to the full terms and effect of the email.
As to Defence [158], the plaintiffs:
(a) admit that the correspondence referred to therein was sent;

®) admit the allegations therein, save that they refer to the full terms and effect of

the correspondence alleged therein.
As to Defence [159], the plaintiffs:
(a) admit the allegations in Defence [159(a)(i1)};

(b) do not admit the allegations in Defence [159(b)(ii)] because the allegations
, therein are not matters within their knowledge and they remain uncertain as to

the truth or falsity of the allegations despite having made reasonable enquiries;

(© as to Defence [159(b)(iii), they deny that the allegations therein accurately
summarise the effect of the document referred to in Defence [159(b)(ii)] because
they do not and refer to the full terms and effect of the document referred to in

Defence [159(b)(i1)]; and
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(d) do not admit the allegations in Defence [159(c)(iii)] because the allegations
therein are not matters within their knowledge and they remain uncertain as to

the truth or falsity of the allegations despite having made reasonable enquiries.

As to Defence [160]-[161], save that the plaintiffs will refer to the full terms and effect
of the documents referred to in those paragraphs, the plaintiffs otherwise admit the
allegations in Defence [160]-[161].

F.1.2. The Abigroup Contract

87.

As to Defence [163], the plaintiffs:
(a) rely on the full terms and effect of the Abigroup Contract; and

(b) otherwise say GPC had the responsibilities in relation to the design and

construction of the Bund as alleged in the 3FASC.

F.1.3. Allegations about the Commonwealth DDA

[Not used — heading from Defence retained to aid navigation of this Reply]

F.1.4. Approvals provided to Abigroup

88.

As to Defence [165], the plaintiffs do not admit the allegations contained in that
paragraph because the allegations therein are not matters within their knowledge and they
remain uncertain as to the truth or falsity of the allegations despite having made

reasonable enquiries.

F.1.5. Environmental Management Plans prepared by Abigroup

89.

90.

As to Defence [166]:

(a) save that the plaintiffs refer to the full terms and effect of the documents alleged

in that paragraph;

®) the plaintiffs otherwise do not admit the allegation that Abigroup “prepared”
those documents, because the allegations therein are not matters within their
knowledge and they remain uncertain as to the truth or falsity of the allegations

despite having made reasonable enquiries.

As to Defence [167], save that the plaintiffs refer to the full terms and effect of the
documents alleged in that paragraph, they otherwise admit the allegations in
Defence [167].
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As to Defence [168], save that the plaintiffs refer to the full terms and effect of the

document described as the “Abigroup EMP-Design” they otherwise admit the allegations
in Defence [168].

As to Defence [169], save that the plaintiffs refer to the full terms and effect of the

document described as the “Abigroup EMP-Construction (Revision 3)” they otherwise

admit the allegations in Defence [169].

As to Defence [170], the plaintiffs:

(@

(b)

©

(d

admit the allegations in respect of Revision 1 of the Abigroup EMP

(Construction);

deny that Revision 2 [GPC.200.037.9229] is Abigroup EMP (Construction)
because the document is an Environmental Management Plan (Design) and

defined as “Abigroup EMP (Design)” in [166(a)] of the Defence;

in respect of Revision 2 of the Abigroup EMP (Design), say that it does not

~ contain condition 31 (referred to in the Defence as being part of condition 2) or

condition 32 (referred to in the Defence as being part of condition 2) of the
document referred to in the defence as the CG’s FL Schedule A Conditions,

whereas Revision 3 of the Abigroup EMP (Construction) does; and

otherwise the plaintiffs refer to the full terms and effect of the documents

described therein.

Particulars
A)  The following condition is condition 31 and is incorrectly

identified in the Defence as being part of condition 2:

“Any direct or indirect discharge, including water and anything

in water, from the Bund must not cause:
a) environmental harm;

b)  adverse impacts on water quality objectives that apply to

the area surrounding the Bund;

¢ sediment build up or erosion of any land including the

bed of any receiving waters”

B)  The following condition is condition 32 and is incorrectly

identified in the Defence as being part of condition 2:
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“No contaminants [c.f. Defence “contaminations”] may be
released from the site to any water or the bed and banks of any

waters (including groundwater) unless otherwise authorised.”

C)  Revision 2 of the Abigroup EMP (Design) does not contain any

of the above conditions.

94, As to Defence [171], the plaintiffs:

@
(®)

admit the allegations contained therein; and

otherwise refer to the full terms and effect of the document described therein.

F.2. Construction and Filling of the Bund

F.2.1. The construction sequence for the Perimeter Walls

[Not used — heading from Defence retained to aid navigation of this Reply]

F.2.2. The design of the Bimd

9s. As to Defence [173], concerning {3FASC [60]}, the plaintiffs:

(2)

(®

(c)

(d)

refer to and rely upon the full terms and effect of the documents referred to in
Defence [173(a), (b), (c), (d) and (e)], and otherwise admit the allegations in
Defence [173(a), (b), (d) and (e)];

deny the allegations in Defence [173(f)] because the Abigroup Design
[GPC.999.001.7304] was certified by Huma Hussain, not Mark Ballard

save that:

1) the Abigroup Design contains “figure 4.1.” without drawings appended
(those pages have the relevant headings but are blank) and

(i1) GPC has not identified (by reference to discovered document ID) the
“Abigroup DERM Approval Design,”

the plaintiffs do not the allegations in Defence [173(g)] because the allegations
therein are not matters within their knowledge and they remain uncertain as to

the truth or falsity of the allegations despite having made reasonable enquiries;

admit that Document [GPC.001.073.5989], has a handwritten signature of M
Ballard with 18 Feb 2011 as the handwritten date, they otherwise do not admit
the allegations in Defence [173(h) or (i)] because of the matters alleged in [(¢)]

above and the allegations therein are not otherwise matters within their
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knowledge and they remain uncertain as to the truth or falsity of the allegations

despite having made reasonable enquiries.

96. As to Defence [174], the plaintiffs do not admit the allegations in that paragraph because
the allegations therein are not matters within their knowledge and they remain uncertain

as to the truth or falsity of the allegations despite having made reasonable enquiries.

97. As to Defence [175], save that the plaintiffs refer to and rely upon the full terms and
effect of the Abigroup Design, they otherwise admit the allegations in that paragraph.

98. As to Defence {176], the plaintiffs admit the allegations in Defence [176(b)].
99. As to Defence [177], the plaintiffs:
&) admit the allegations therein;

(b) say further that none of the approvals identified in Defence [24(a)(iii)], or [40]-
[48] permitted or authorised GPC to continue to construct or use the Bund where
continued construction or use was likely to cause or was causing Prohibited

Discharge or cause environmental harm.
F.2.3. The VODI Contract

100.  Asto Defence [179], the plaintiffs do not admit the allegations in that paragraph because
the allegations therein are not matters within their knowledge and they remain uncertain

as to the truth or falsity of the allegations despite having made reasonable enquiries.

101.  Asto Defence [180]-[181], save that the plaintiffs refer to the full terms and effect of the
VODI Contract, the plaintiffs otherwise admit Defence [180]-[181].

F.2.4. The installation of geotextile

[Not used — heading from Defence retained to aid navigation of this Reply]
F.2.5. The Dredging Permit

[Not used — heading from Defence retained to aid navigation of this Reply]
F.2.6. Closure of the Bund

[Not used — heading from Defence retained to aid navigation of this Reply]
F.2.7. Commencement of Filling Operations

102.  Asto Defence [185], concerning {3FASC [66]}, the plaintiffs:
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(a) do not admit the allegations in Defence [185(b)] because the allegations are not
matters within their knowledge and they remain uncertain as to the truth or falsity

of the allegations despite having made reasonable enquiries.
As to Defence [186], the plaintiffs:

(a) (as to Defence [186(a)(i)]) admit that the correspondence identified in
Defence [186(a)(i)] was sent, and otherwise do not admit the allegations in
Defence [186(a)(i)] because the allegations are not matters within their
knowledge and they remain uncertain as to the truth or falsity of the allegations

despite having made reasonable enquiries;
(b) admit the allegations in Defence [186(a)(i1)];

(©) admit the allegations in Defence [186(b), save that they will refer to the full terms
and effect of certifications issued, but say further that the effect of the certification
was that the Bund was not fit for purpose unless geotextile was placed on the
inner surface of the Bund and armour rock was placed on certain Bund walls

identified in the Design Report;

(d admit the allegations in Defence [186(c) and (d)], save that they will refer to the

full terms and effect of certifications issued;

(e) do not admit the allegations in Defence [186(e), (f) and (g)] as those allegations
are not matters within their knowledge and they remain uncertain as to the truth

or falsity of the allegations despite having made reasonable enquiries.

As to Defence [187], concerning {3FASC [67]}, the plaintiffs do not admit the
allegations in Defence [187(c)] because the allegations are not matters within their
knowledge and they remain uncertain as to the truth or falsity of the allegations despite

having made reasonable enquiries.

As to Defence [188], concerning {3FASC [68]}, the plaintiffs do not admit the
allegations in Defence [188(b)] because the allegations are not matters within their
knowledge and they remain uncertain as to the truth or falsity of the allegations despite

having made reasonable enquiries.

F.2.8. The turbidity levels

106.

107.

As to Defence [189], save that the plaintiffs refer to and rely upon the full terms and
effect of the DERM Dredging Permit, as amended from time to time, the plaintiffs

otherwise admit the allegations in Defence [189].

As to Defence [190] and [191], the plaintiffs:



(ﬂw"‘w

108.

109.

110.

111.

(2)

(®)

32

admit that water-quality monitoring receptors were placed in the areas described

in Defence [190];

otherwise do not admit the specific locations, distances, or classifications of the

receptors as inshore or offshore.

As to Defence {192]-[205], save that the plaintiffs refer to the full terms and effect of the

documents referred to therein, they otherwise admit the allegations in those paragraphs.

As to Defence [206]-[207], the plaintiffs do not admit the allegations in those paragraphs

because the allegations are not matters within their knowledge and they remain uncertain

as to the truth or falsity of the allegations despite having made reasonable enquiries.

As to Defence [208], save that the plaintiffs refer to the full terms and effect of the Water

Quality Management Plan, they otherwise admit the allegations in Defence [208].

As to Defence [209], concerning {3FASC [69]}, the plaintiffs:

(2)

®)

say that turbidity levels exceeded the permitted level and period at multiple

monitoring receptors, as recorded in:
6] the 16 September 2011 letter from DERM (GPC.999.001.3289); and

(i) the 19 September 2011 letter from GPC (GPC.600.014.3450) and
attached monitoring data (GPC.600.014.3430).

as to Defence [209(e)], the plaintiffs:

@) do not admit the allegations therein because the allegations are not
matters within their knowledge and they remain uncertain as to the truth

or falsity of the allegations despite having made reasonable enquiries;

(i) say further that GPC was required to take steps to prevent exceedances

regardless of tidal conditions.

F.2.9. Temporary closure of the Port in September 2011

112,

As to Defence [211], save that:

(2)

(b)

the plaintiffs refer to the full terms and effect of the Emergency Port Closure
Declaration (and the documents described in the particulars subjoined to
Defence [211]),

they deny the declaration was made prior to any turbidity exceedances being
measured near the Bund because such exceedances were recorded in or from

April 2011;
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the plaintiffs otherwise admit the allegations in that paragraph.
As to Defence [212], the plaintiffs:

(a) do not admit the allegations in that paragraph because the allegations are not clear

as having arisen from the face of the declaration document; and

(b) otherwise deny that the Contamination Effects and the closure of the fishery
(referred to in the declaration) was not a result of the fact of GPC’s contraventions

or non-compliances, as alleged in the 3FASC.
As to Defence [213], the plaintiffs admit the allegations in that paragraph.

As to Defence [214], save that the plaintiffs refer to the full terms and effect of the
Queensland Government (Fisheries Queensland) statement dated 7 October 2011, the

plaintiffs otherwise admit the allegations in that paragraph.

F.2.10. Other events in and after September 2011

116.

117.

118.

119.

120.

121.

As to Defence [215]-[216], the plaintiffs do not admit the allegations in those paragraphs
because the allegations are not matters within their knowledge and they remain uncertain

as to the truth or falsity of the allegations despite having made reasonable enquiries.
As to Defence [217]:

(a) save that the plaintiffs refer to the full terms and effect of the email, they admit

that the email referred to in Defence [217(a)] was sent;

(b) otherwise do not admit the allegations therein because the allegations are not
matters within their knowledge and they remain uncertain as to the truth or falsity

of the allegations despite having made reasonable enquiries.
As to Defence [218], the plaintiffs:
(a) admit that the emails referred to therein were sent by GPC to DERM,;
(b) say that they will rely on the full terms and effect of the emails.
As to Defence [219], the plaintiffs admit the allegations in that paragraph.

As to Defence [220]-[222], the plaintiffs do not admit the allegations in those paragraphs
because the allegations are not matters within their knowledge and they remain uncertain

as to the truth or falsity of the allegations despite having made reasonable enquiries.

As to Defence [223], save that the plaintiffs refer to the full terms and effect of the
Golders preliminary advice referred to, they otherwise admit that the advice was

provided.
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123.

124.

125.

126.

127.

128.

129.

130.

As to Defence [224], save that the plaintiffs refer to the full terms and effect of the GPC
letter to DERM dated 13 October 2011, they otherwise admit the allegations in that
paragraph

As to Defence [225]-[226], the plaintiffs do not admit the allegations in those paragraphs
because the allegations are not matters within their knowledge and they remain uncertain

as to the truth or falsity of the allegations despite having made reasonable enquiries.

As to Defence [227], save that the plaintiffs refer to the full terms and effect of the Vision

Environment report issued to GPC, they otherwise admit the allegations in that paragraph.

As to Defence [228], save that the plaintiffs refer to the full terms and effect of the letter
alleged, they otherwise admit the allegations in that paragraph.

As to Defence [229], the plaintiffs do not admit the allegations in that paragraph because
the allegations are not matters within their knowledge and they remain uncertain as to the

truth or falsity of the allegations despite having made reasonable enquiries.

As to Defence [230], save that the plaintiffs refer to the full terms and effect of the Vision
Environment report issued to GPC, they otherwise admit the allegations in that paragraph.

As to Defence [231], the plaintiffs do not admit the allegations in that paragraph because
the allegations are not matters within their knowledge and they remain uncertain as to the

truth or falsity of the allegations despite having made reasonable enquiries.

As to Defence [232], save that the plaintiffs refer to the full terms and effect of the
correspondence referred to in Defence [232(b)], they otherwise do not admit the
allegations therein because the allegations are not matters within their knowledge and
they remain uncertain as to the truth or falsity of the allegations despite having made

reasonable enquiries.
As to Defence [233], the plaintiffs:
(a) admit the allegations in Defence [233(a)];

) do not admit the allegations in Defence [233(b) and 233(c)] because the
allegations are not matters within their knowledge and they remain uncertain as

to the truth or falsity of the allegations despite having made reasonable enquiries;

(©) save that the plaintiffs refer to the full terms and effect of the notifications referred

to in Defence [233(d)], they otherwise admit the allegations in that paragraph,;

(d) admit the allegations in Defence [233(e)];
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do not admit the allegations in Defence [233(f), (g), and (h)] because the
allegations are not matters within their knowledge and they remain uncertain as

to the truth or falsity of the allegations despite having made reasonable enquiries;

as to the allegations in Defence [233(1)]:

(1) they admit GPC prepared (or caused to have prepared) TMPs as alleged
in Defence [233(1)];
(i) do not admit that the TMPs were “implemented” because the

allegations are not matters within their knowledge and they remain
uncertain as to the truth or falsity of the allegations despite having made

reasonable enquiries;

do not admit the allegations in Defence [233(j)] because the allegations are not
matters within their knowledge and they remain uncertain as to the truth or falsity

of the allegations despite having made reasonable enquiries;

as to the allegations in Defence [233(k)] say that they will rely on the full terms
and effect of the TMPs;

as to the allegations in Defence [233(1)], save that the plaintiffs refer to the full
terms and effect of the TMPs identified therein, they otherwise admit the

allegations in that paragraph;

do not admit the allegations in Defence [233(m)] because the allegations are not
matters within their knowledge and they remain uncertain as to the truth or falsity

of the allegations despite having made reasonable enquiries;
as to the allegations in Defence [233(n)]:

) they admit that, from time to time during the period from 29 September
2011 to 8 June 2012, there were temporary stoppages in dredging and
the depositing of Dredge Material into the Bund;

(i) they otherwise do not admit the allegations because the allegations are
not matters within their knowledge and they remain uncertain as to the
truth or falsity of the allegations despite having made reasonable

enquiries.



F.3. Attempts at remediation — October 2011 to May 2012
F.3.1. The internal bund wall

131.  As to Defence [235], concerning {3FASC [71(b)]}, the plaintiffs do not admit the
allegations in Defence [235(a)] because the allegations are not matters within their
knowledge and they remain uncertain as to the truth or falsity of the allegations despite

having made reasonable enquiries.
F.3.2. Remediation of the Perimeter Walls around the south cell

132, As to Defence [239], the plaintiffs do not admit the allegations in that paragraph because
the allegations are not matters within their knowledge and they remain uncertain as to the

truth or falsity of the allegations despite having made reasonable enquiries.
F.3.3. Other events during the period from October 2011 to May 2012

133. As to Defence [240],‘ the plaintiffs:
(a) admit that DERM published the report referred to; and
(b) rely on the full terms and effect of the report alleged.
134.  Asto Defence [241] and [242], the plaintiffs:
(a) admit that WBM prepared the reports referred to; and
(b) rely on the full terms and effect of those reports.
135.  Asto Defence [243] and {244], the plaintiffs:
(a) admit that DERM published the report referred to; and
(b) rely on the full terms and effect of the report.
136.  Asto Defence [245], the plaintiffs:
(a) admit that Golders prepared the reports referred to; and
®) rely on the full terms and effect of the reports.
137.  Asto Defence [246], the plaintiffs:
(a) admit the reports referred to therein were prepared;

(b) rely on the full terms and effect of the reports;
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(c) as to Defence [246(a)], do not admit that the reports recorded turbidity levels
were “generally lower” than levels which had been recorded in September 2011

and October 2011 as the allegation is unclear; and

(d) as to Defence [246(b)], they admit that there was an exceedance reported to
DERM in the Water Quality Exceedance Notification dated 29 December 2011
but do not admit that it was “the only reported exceedance of Condition W1 of
the Dredging Permit” because the allegations are not within their knowledge and
they remain uncertain as to the truth or falsity of the allegations despite having

made reasonable enquiries.

As to Defence [247], the plaintiffs do not admit the allegations therein because the
allegations are not within their knowledge and they remain uncertain as to the truth or

falsity of the allegations despite having made reasonable enquiries.

As to Defence [248], save to admit that the Fish Health Panel was established, the
plaintiffs do not admit the allegations therein because the allegations are not within their
knowledge and they remain uncertain as to the truth or falsity of the allegations despite

having made reasonable enquiries.

As to Defence [249], the plaintiffs:

(a) admit the report referred to therein was published by the Fish Health Panel; and
(b) rely on the full terms and effect of the report.

As to Defence [250], the plaintiffs:

(a) admit the report referred to therein was published by DEHP; and

) rely on the full terms and effect of the report.

F.3.4. Transitional Environmental Program

142.

143.

144.

As to Defence [251], the plaintiffs admit the allegations in that paragraph.

As to Defence [252], the plaintiffs deny the allegations contained in that paragraph
because it does not accurately reflect the terms of the TEP and say that the TEP stated
“the [TEP] remains in force until 6 August 2012 or upon the completion of the sealing of

Bund Wall A, whichever occurs first”.
As to Defence [253], the plaintiffs:

(a) admit that GPC notified DEHP by letter dated 4 August 2012 of the matters set
out in Defence [253(a) to (e)];
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(b) do not admit that the matters set out in Defence [253(a) to (e)] were “the case”,
as the allegations are not matters within their knowledge and they remain
uncertain as to the truth or falsity of the allegations despite having made

reasonable enquiries.

As to Defence [254], the plaintiffs admit the allegations in that paragraph.
MODIFICATION RISK: PRECAUTIONS AND BREACH

Alleged Precautions

As to Defence [258(a)], concerning {3FASC [77(a)]}, the plaintiffs deny the allegations
in Defence [258(a)(ii)] because relevant “appropriate industry practice” concerns
appropriate industry practice of persons in the position of GPC, namely public port
authorities undertaking major infrastructure projects which pose significant risks of

environmental, and related economic, harm.

The allegation that GPC did not take the alleged Precautions

G.2.1. The allegation that there was no updated hydrological modelling

147.

As to Defence [262], concerning {3FASC [82(a)]}:
(a) (as to the allegations in Defence [262(a) and (b)]):
@) the plaintiffs admit that an assessment was undertaken;

(i) they say further that the assessment which was undertaken did not
involve hydrodynamic modelling to determine the impacts of the
change in size and shape of the reclamation area on water flows and
associated sediment transport (and, as a consequence, did not assess the

effects of those things on the environment);
Particulars

The plaintiffs rely upon the Independent Review of the Bund
Wall at the Port of Gladstone, Report on Findings
[GPC.001.005.3489] at p.14

(iii) in the premises of paragraph (ii) above, the assessment was inadequate;

(b) as to the allegations in Defence [262(c)], the plaintiffs do not admit the

allegations in that paragraph because the allegations are not matters within their
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knowledge and they remain uncertain as to the truth or falsity of the allegations

despite having made reasonable enquiries;

as to Defence [262(d)], the plaintiffs refer to and repeat the allegations in [(a)]
above, and otherwise deny that the potential hydrodynamic consequences were

adequately assessed;

as to Defence [262(e)], the plaintiffs refer to and repeat the allegations in in [(a)]

above, and otherwise admit the allegations in that paragraph; and

as to Defence [262(g)], the plaintiffs refer to and repeat the allegations in in [(a)]
above, and otherwise do not admit the allegation in Defence [262(g)(iii)] because
the allegations are not matters within their knowledge and they remain uncertain
as to the truth or falsity of the allegations despite having made reasonable

enquiries.

148.  As to Defence [263], concerning {3FASC [82(b)]}, save that they refer to and repeat the

allegations in in [(a)] above, they otherwise:

(a)
®

(©)

admit the allegations in Defence [263(b)(i) and (ii)];

refer to the full terms and effect of the email referred to in Defence [263(b)(ii)]
and otherwise admit the allegations in Defence [263(b)(iii)]; and

do not admit the allegations in Defence [263(b)(iv)] because the because the
phrase “consistent with” is unclear and the plaintiffs are uncertain as to the truth

or falsity of the allegations therein.

G.2.2. Necessary Assessments allegedly not prepared for Regulatory Authorities

149.  Asto Defence [265], concerning {3FASC [84]}, the plaintiffs:

(@

(b)

do not admit the allegations in Defence [265(c)(1) and (ii)] because the allegations
are not matters within their knowledge and they remain uncertain as to the truth

or falsity of the allegations despite having made reasonable enquiries;

deny the allegations in Defence [265(c)(iii)] because the basis for the inference

has not been identified.

G.2.3. Allegation that construction proceeded without precautions

150.  Asto Defence [267(c)(iii)], concerning {3FASC [86(b)]}, the plaintiffs do not admit the

allegations in Defence [267(c)(ii1)] because the phrase “consistent with” is unclear and

the plaintiffs are uncertain as to the truth or falsity of the allegations therein.
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Modification Risk — alleged breach of duty
[Not used — heading from Defence retained to aid navigation of this Reply)
Alleged Modification Breaches — alleged causation of environmental harm
[Not used — heading from Deféence retained to aid navigation of this Reply]
MUD WAVE/PALEOCHANNEL RISK: PRECAUTIONS AND BREACH
Alleged Precautions

As to Defence [276], concerning {3FASC [95]}, the plaintiffs:

(a) deny the allegations in Defence [276(a)(ii)] because relevant “appropriate
industry practice” is not limited to the appropriate industry practice of port

authorities in Australia (as alleged in [146] above);

(b) admit that the matters set out Defence [276(b)] were “not inconsistent” with
appropriate industry practice in order to address the MudWave/Paleochannel
Risks (save that they were not the only or the only sufficient matters required to
address the alleged risks, as the matters required to address the risks are alleged
in {3FASC [93]-[94]}); and

() otherwise deny that the matters set out Defence [276(b)] were adequate to address
the MudWave/Paleochannel Risks.

The Allegation that GPC Failed to Take the Alleged Precautions

H.2.1. The alleged mud wave precautions

[Not used — heading from Defence retained to aid navigation of this Reply]

H.2.2. Alleged remediation precautions

152.

153.

As to Defence [282], concerning {3FASC [102(a)]}, the plaintiffs:
(a) admit the allegations in Defence [282(b) and (c)].
As to Defence [285], concerning {3FASC [102(d)]}, the plaintiffs:

(a) do not admit the allegations in Defence [285(d)(i)] because the allegations are not
matters within their knowledge and they remain uncertain as to the truth or falsity

of the allegations despite having made reasonable enquiries;
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(b) deny the allegations in Defence [285(d)(ii)], because the minutes of the meeting

state “action required by” Abigroup; and

(c) do not admit the allegations in Defence [285(d)(iii)] because the allegations are
not matters within their knowledge and they remain uncertain as to the truth or

falsity of the allegations despite having made reasonable enquiries.

As to Defence [288], concerning {3FASC [102(h)]}, the plaintiffs do not admit the

allegations therein because it is not clear which drawings are alleged to have been:
(a) prepared by Abigroup, with the assistance of SMEC;

b) certified by a RPEQ; or

(©) approved by DERM.

As to Defence [290], concerning {3FASC [104(a)-(e)]}, the plaintiffs:

(a) as to Defence [290(b)], admit that the FLPE Project EIS and the DPP EIS contain
the statements identified at Defence [290(b)] but say that they rely on-the full

terms and effect of those documents; and

) do not admit the allegations in Defence [290(c)] because the phrases “low or
modest” and “located near the bund walls” are unclear and they remain uncertain
as to the truth or falsity of the allegations despite having made reasonable

enquiries.

As to Defence [291], concerning {3FASC [104(f)]}, say that the plaintiffs do not admit
the allegations in Defence [291(c)(iii)] because the allegations are not matters within their
knowledge and they remain uncertain as to the truth or falsity of the allegations despite

having made reasonable enquiries.

H.2.3. Alleged specification and compliance precautions

As to Defence [293], concerning {3FASC [106(a)]}:
(a) as to Defence [293(c)], the plaintiffs:

6] say that relevant “appropriate industry practice” is not limited to the
appropriate industry practice of port authorities in Australia, as alleged

above; and

(i) deny the allegations therein because it was consistent with appropriate
industry practice that GPC prepare and provide the documents referred

to therein;
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as to Defence [293(d)], they do not admit the allegations in that paragraph
because the allegations therein are vague and unclear and the plaintiffs remain
uncertain as to the truth or falsity of the allegations therein despite having made

reasonable enquiries;

as to Defence [293(e)], they do not admit the allegations in that paragraph
because the allegations are not matters within their knowledge and they remain
uncertain as to the truth or falsity of the allegations despite having made

reasonable enquiries;

as to Defence [293(f)], they do not admit the allegations in that paragraph because
the allegations are not matters within their knowledge and they remain uncertain
as to the truth or falsity of the allegations despite having made reasonable

enquiries.

As to Defence [294], concerning {3FASC [106(b)1}, the plaintiffs:

(2)

deny the allegations in Defence [294(b)], because

@) relevant “appropriate industry practice” is not limited to the appropriate

industry practice of port authorities in Australia, as alleged above; and

(i) it was consistent with appropriate industry practice in the circumstances
of the Project for GPC to engage a QA Reviewer in respect of the

matters alleged.

Alleged Mud Wave/Paleochannel Breaches — Alleged Breach of Duty

[Not used — heading from Defence retained to aid navigation of this Reply]

Alleged Mud Wave/Paleochannel Breaches — Alleged Causation of Environmental

Harm

[Not used — heading from Defence retained to aid navigation of this Reply)

ALLEGED SEALING RISK: PRECAUTIONS AND BREACH

Precautions

As to Defence [304], concerning {3FASC [115]}, the plaintiffs:

(@

deny the allegations in Defence [304(a)(ii)] because relevant “appropriate
industry practice” is not limited to the appropriate industry practice of port

authorities in Australia, (as alleged in [146] above);
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admit that the matters set out Defence [304(b)] were “consistent” with
appropriate industry practice in order to address the Sealing Risks (save that they
were not the only or the only sufficient matters required to address the alleged
risks, as the matters required to address the risks are alleged in {3FASC [113]-
[114]}); and

otherwise deny that the matters set out Defence [304(b)] were adequate to address
the Sealing Risks.

GPC Failed to Take the Precautions

12.1. Alleged Contract Precautions

160.

161.

As to Defence [308], concerning {3FASC [120]}, the plaintiffs:

(@

()

©

(d)

(e)

save that they rely on the full terms and effect of the documents referred to in
Defence [308(b)(i) to (iii)], they admit the allegations in Defence [308(b)(i) to
@ng; ‘ ‘

do not admit the allegations in Defence [308(c)(iii)] because the allegations are

not matters within their knowledge and they remain uncertain as to the truth or

falsity of the allegations despite having made reasonable enquiries;
as to Defence [308(c)(iv)], the plaintiffs:

@) deny the allegations in paragraph (A) because the Bund Construction
Specification forming part of the Invitation to Tender stated on its face

that it was a specification; and
(ii) admit the allegation in paragraph (B);
as to Defence [308(d)(iii)], the plaintiffs:

@) deny the allegation in paragraph (A) because the Invitation referred to,

but did not include, the documents identified therein; and

(ii) save that they refer to the full terms and effect of the documents referred
to in paragraphs (B) and (C), they admit the allegations in paragraphs
(B) and (C);

as to Defence [308(e) and (f)], save that the plaintiffs refer to the full terms and
effect of the documents referred to in Defence [308(e) and (f)], they admit the

allegations in those paragraphs.

As to Defence [309], concerning {3FASC [121(a)]}, the plaintiffs:
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refer to the full terms and effect of the documents described in
Defence [309(b)(iii)) to (iv)], and otherwise admit the allegations in
Defence [309(b)(iii) to (iv)];

do not admit the allegations at Defence [309(b)(vi)] because the allegations are
not matters within their knowledge and they remain uncertain as to the truth or

falsity of the allegations despite having made reasonable enquiries; and

admit the allegations in Defence [309(b)(vii)].

As to Defence [310], concerning {3FASC [121(b)]}, the plaintiffs:

(®
(b)

admit the allegations in Defence [310(b)(1)];
as to the allegations in Defence [310(b)(i1)], they:
1) admit the document identified in the particulars was provided to GPC;

(ii) say that they will refer to the full terms and effect of the document
identified in the particulars for its full force and effect;

(iii) otherwise they deny the allegations therein because the allegations at
Defence [310(b)(i1)] do not accurately summarise the effect of the

document identified in the particulars.

As to Defence [312], concerning {3FASC [122]}, the plaintiffs:

(@

(b)

save that they rely on the full terms and effect of the documents referred to in
Defence [312(a)], [312(c)], [312(d)] and [312(e)], they otherwise admit the

allegations in those paragraphs; and

do not admit the allegations in Defence [312(b)] because the allegations are not
matters within their knowledge and they remain uncertain as to the truth or falsity

of the allegations despite having made reasonable enquiries.

1.2.2. The allegation that GPC failed to take the alleged Precautions

164.

165.

As to Defence [315], concerning {3FASC [124(b)]}, save that the plaintiffs rely on the
full terms and effect of the documents referred to in Defence [315(c)], the plaintiffs admit

the allegations in Defence [315(c)].

As to Defence [316], concerning {3FASC [124(c)(1)]}, the plaintiffs:

(2)

do not admit the allegations in Defence [316(a)] because the phrase “generally as
follows” is unclear and the plaintiffs remain uncertain as to the truth or falsity of

the allegations despite having made reasonable enquiries;
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admit that GPC’s Fortnightly Report No 12 to DERM recorded the matters set
out in Defence [316(b)(1) to (iv)]; and

deny that GPC’s Fortnightly Report No 12 to DERM recorded the matters set out
in Defence [316(b)(v)] because it recorded “Bund D (Geotextile) = 0% complete
(Polishing Pond only)”.

As to Defence [317], concerning {3FASC [124(c)(ii)}, the plaintiffs:

(@)

(b)

©

@

deny the allegations in Defence [317(a), (b) and (c)] because of the matters
alleged at {3FASC [124(c)(i) and (ii)]};

as to the allegations in Defence [317(e)], the plaintiffs:
6)] adopt the admission in Defence [317(e)(1)];

(i1) do not admit the allegations in Defence [317(e)(ii)(A)] because the
allegations are not matters within their knowledge and they remain
uncertain as to the truth or falsity of the allegations despite having made

reasonable enquiries;

(iii) do not admit the allegations in Defence [317(e)(ii)(B)] because the
allegations are unclear and they remain uncertain as to the truth or

falsity of the allegations despite having made reasonable enquiries;
(iv) as to the allegations in Defence [317(e)(ii)(C)], the plaintiffs:
(1) adopt the admission at Defence [317(e)(ii)}(C){1)];

(2) do not admit the allegations in Defence [317(e)(ii)(C)(2)] because
the allegations are not matters within their knowledge and they
remain uncertain as to the truth or falsity of the allegations despite

having made reasonable enquiries;

as to the allegations in Defence [317(f)], the plaintiffs do not admit the allegations
in that paragraph because the allegations are not matters within their knowledge
and they remain uncertain as to the truth or falsity of the allegations despite

having made reasonable enquiries;

as to the allegations in Defence [317(g)], the plaintiffs do not admit the
allegations in that paragraph because the allegations are not matters within their
knowledge and they remain uncertain as to the truth or falsity of the allegations

despite having made reasonable enquiries.
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1.2.3. Alleged remediation precautions

167.

168.

169.

170.

171

172.

173.

As to Defence [320], concerning {3FASC [126(a)]}, the plaintiffs do not admit the
allegations in Defence [320(b)] because the allegations are not matters within their
knowledge and they remain uncertain as to the truth or falsity of the allegations despite

having made reasonable enquiries.
As to Defence [321], concerning {3FASC [126(b)]}, the plaintiffs:

(a) save that they rely on the full terms and effect of the documents referred to in

Defence [321(e)], they otherwise admit the allegations in Defence [321(e)];

b) do not admit the allegations in Defence [321(f)] because the allegations are not
matters within their knowledge and they remain uncertain as to the truth or falsity

of the allegations despite having made reasonable enquiries.

As to Defence [322], concerning {3FASC [126(c)]}, the plaintiffs do not admit the
allegations in Defence [322(c)] because the allegations are not matters within their
knowledge and they remain uncertain as to the truth or falsity of the allegations despite

having made reasonable enquiries.

As to Defence [324], concerning {3FASC [126(e)]}, the plaintiffs do not admit the
allegations in Defence [324(b)] because the allegations are not matters within their
knowledge and they remain uncertain as to the truth or falsity of the allegations despite

having made reasonable enquiries.
As to Defence [325], concerning {3FASC [127]}, the plaintiffs:

(a) save that they admit that GPC recorded and monitored levels of turbidity in the
Harbour, they otherwise join issue with the allegations in Defence [325(d)(1)];

(b) do not admit the allegations in Defence [325(d)(ii)] because the allegations are
not matters within their knowledge and they remain uncertain as to the truth or

falsity of the allegations despite having made reasonable enquiries.

As to Defence [328], concerning {3FASC [128(c)]}, the plaintiffs do not admit the
allegations in Defence [328(a)(ii)] because the allegations are not matters within their
knowledge and they remain uncertain as to the truth or falsity of the allegations despite

having made reasonable enquiries.

As to Defence [329], concerning {3FASC [128(d)]}, the plaintiffs do not admit the
allegations in Defence [329(b) and (c)] because the allegations are not matters within
their knowledge and they remain uncertain as to the truth or falsity of the allegations

despite having made reasonable enquiries.
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1.2.4. Alleged Quality Assurance (QA) precautions

174.  As to Defence [332], concerning {3FASC [130(a)}}:

(@)

(b)

as to Defence [332(c)], the plaintiffs:

®

(i)

say that relevant “appropriate industry practice” is not limited to the
appropriate industry practice of port authorities in Australia, as alleged

above; and

deny the allegations therein because it was consistent with appropriate
industry practice that GPC prepare an engineering specification as

alleged.

do not admit the allegations in Defence [332(d)] because the allegations are

unclear and they remain uncertain as to the truth or falsity of the allegations

despite having made reasonable enquiries.

175.  Asto Defence [333], concerning {3FASC [130(b)]}:

(@

as to Defence [333(d)], the plaintiffs:

®

(i)

say that relevant “appropriate industry practice” is not limited to the
appropriate industry practice of port authorities in Australia, as alleged

above; and

otherwise deny the allegations therein because it was consistent with
appropriate industry practice that GPC engage a QA reviewer as
alleged.

1.3. Alleged Sealing Precautions — alleged breach of duty

[Not used — heading from Defence retained to aid navigation of this Reply]

I.4. Alleged Sealing Breaches — alleged causation of environmental harm

176.  As to Defence [337], concerning {3FASC [133]}, the plaintiffs:

(2)

(b)

deny the allegations in Defence [337(e)], because 1 July 2011 was the

approximate date when the Remaining Gap commenced to create head pressure

within the Modified Reclamation Area; and

do not admit the allegations in Defence [337(f) and (g)] because the allegations

are not matters within their knowledge and they remain uncertain as to the truth

or falsity of the allegations despite having made reasonable enquiries.
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SUBCLAIMS —- COMMON LAW DUY OWED BY GPC
Subclaim Risk of Harm

As to Defence [341], concerning {3FASC [137]}, the plaintiffs:

(a) deny the allegations in Defence [341(a)], because the Projects were undertaken,

as pleaded above;

(b) admit the allegations in Defence [341(e)}(v)].
Reasonable foreseeability and vulnerability

As to Defence [343], concerning {3FASC [138(b)]}, save that they refer to the full terms
and effect of the documents referred to in Defence [343(d) to (g)], the plaintiffs otherwise
admit the allegations in Defence [343(d) to (g)].

As to Defence [348], concerning {3FASC [138(f)]}, the plaintiffs:

(a) - deny the allegations iﬁ Defence [348(a)] and [348(c)(ii)] because the Projects

were undertaken, as pleaded above; and
) admit the allegations in Defence [348(c)(iii) to (v)].
As to Defence [350], concerning {3FASC [138(h)]}, the plaintiffs:

(a) deny the allegations in Defence [350(b)(i)] and say that it was not economically
viable for the Commercial Fishing Group Members to conduct sustained
commercial fishing operations in waters outside the Affected Waters (Other

Waters), because among other things:
@) travel times and travel costs to get to the outside waters were too great;

(i) safe fishing in the outside waters required different equipment
(including larger and more powerful boats and different trawling gear)

than fishing in the Affected Waters;

(iii) the hatcheries for the Commercial Species were located within the
Affected Waters ; and

(iv) some Group Members’ fishing Licences (e.g., for mudcrab) did not
authorise them to fish for other Commercial Species (e.g., for scallops)

or in Other Waters;

b) deny the allegations in Defence [350(b)(ii)] and say that it was not economically

viable for the Fish Handling Group Members to conduct sustained business
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operations in relation to species of Fish other than Commercial Species in respect
of which there was a decline in or loss of in the Affected Waters, because among

other things:

) their processing equipment and systems were specifically designed for,

and only suitable for, the Commercial Species; and

(i1) their relationships with suppliers of Fish were geographically limited,
in that fisherman operating in waters other than the Affected Waters
used ports or harbours away from Gladstone or Hervey Bay, had
established relationships with and were serviced by other processors

with facilities already located at those other ports or harbours; and

(iii) the costs of transport of Fish from other areas made it unprofitable or
less profitable for the Fish Handling Group Members to purchase fish

from ports or harbours away from Gladstone or Hervey Bay;

(c) deny the allegations in Defence [350(b)(iii)] and say that it was not economically
viable for the Wholesale Group Members to conduct sustained business
operations by purchasing for wholesale Fish other than Commercial Species in
respect of which there was a decline in or loss of in the Affected Waters, because

among other things:

@) other species of Fish were less profitable than the Commercial Species

caught in the Affected Waters;

(i1) their relationships with suppliers of Fish were geographically limited,
in that fisherman or fish processors located in areas away from
Gladstone or Hervey Bay had established relationships with wholesale

buyers already located in those other areas; and

(iii) the costs of transport of Fish from other areas made it unprofitable or
less profitable for the Wholesale Group Members to purchase Fish from

supplies away from Gladstone or Hervey Bay.
J.3. Subclaim Risk of Harm not insignificant

181.  Asto Defence [353], the plaintiffs deny the allegations in that paragraph because of the
matters pleaded at {3FASC [139]}.

J.4. Subclaim duty to take reasonable care

[Not used — heading from Defence retained to aid navigation of this Reply]
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K. SUBCLAIMS -PRECAUTIONS AND BREACH
K.1. Precautions
[Not used — heading from Defence retained to aid navigation of this Reply]
K.2. Failure to take precautions
K.2.1. Failure to halt or remediate Bund Wall construction

182.  As to Defence [356] concerning {3FASC [142]}, the plaintiffs do not admit the
allegations in Defence [356(b)(v)] because the allegations are not within their knowledge
and they remain uncertain as to the truth or falsity of the allegations despite having made

reasonable enquiries.

183.  As to Defence [359] concerning {3FASC[145]}, the plaintiffs do not admit the
allegations in Defence [359(b)] because the allegations are not within their knowledge
and they remain uncertain as to the truth or falsity of thie allegations despite having made

reasonable enquiries .
K.2.2. Use of defective Bund

[Not used — heading from Defence retained to aid navigation of this Reply]
K.2.3. Repair and remedial attempts

184.  Asto Defence [368(c)] concerning {3FASC [153]}, the plaintiffs:

(a) do not admit the allegations in Defence [368(c)(1)] because the allegations are not
within their knowledge and they remain uncertain as to the truth or falsity of the

allegations despite having made reasonable enquiries; and

b) save that the plaintiffs refer to the full terms and effect of {3FASC [71]}, they

otherwise admit the allegations in Defence [368(c)(ii)].
K.2.4. Bund Filling continues
[Not used — heading from Defence retained to aid navigation of this Reply]
K.3. Subclaim Risk —~breach of duty

[Not used — heading from Defence retained to aid navigation of this Reply]
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CAUSATION AND LOSS IN RESPECT OF GPC’S BREACH OF DUTY

As to Defence [379] concerning {3FASC [163(d)(i)]}, the plaintiffs deny the allegations
in Defence [379(a)], because the volumes of suspended sediment were significantly

higher than as alleged. Relevantly:

(a) the volume of suspended sediment as a result of Bund related occurrences
(including bund wall scour, bund wall leakage and mudflat scour) between

January 2011 and December 2013 was 2,213,600 tonnes; and

(b) the volume of suspended sediment as a result of dredge plumes between January
2011 and December 2013 was 719,500 tonnes;

(c) the volume of suspended sediments as a result of inflows from the Boyne and

Calliope rivers between January 2011 and December 2013 was 3,900,000 tonnes

Particulars
The plaintiffs refer to {Hipsey3 at [37]-[41] and associated
Tables and Figures} "

As to Defence [380] concerning {3FASC [163(d)(i}(2)]}, the plaintiffs deny the
allegations in Defence [380(b)] because undissolved metals are capable of being taken

up by bivalves, including (relevantly), scallops, via:

(a) ingestion of planktonic food sources;

b) suspended particulate material; and
(©) bottom sediment, including when this is resuspended.
Particulars

The plaintiffs refer to the expert evidence of {Marsden at

[2.1.7]}
As to Defence [381] concerning {3FASC [163(d)(ii)]}, the plaintiffs

(a) admit the allegations in Defence [381(c)(i)] but say further that PASS is prone to
conversion to AASS if oxidised, with consequent risks of contamination of
surface waters (being free-flowing Harbour waters, in contrast to pore water) and

the seabeds across which resuspended ASS material settled;

Particulars
A)  The FLPE Project EIS stated in relation to the oxidisation of
PASS [GPC.999.001.0988] at [.1126]:
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“In the presence of water, oxygen in the soil/sediment profile
can oxidise sulfide minerals ... The formation of sulphuric acid
causes the pH to fall below neutral (pH 7), with extremely low
pH levels possible (pH < 4). Subsequently, the surrounding
land (soil) and nearby waterways may become contaminated
with acids, and metals leached from the sediments by the acid.
Under acidic conditions metals such as aluminium and iron, as
well as trace heavy metals (including arsenic) become more
soluble and therefore are more easily mobilised by infiltrating
waters. This may result in the significant degradation or

destruction of the surrounding ecosystem.”

The FLPE Project EIS further noted the potential for oxidation
of PASS to occur at low tides (at [GPC.999.001.0988] at
[1011], [1153]-[.1154], [.1427] and [.1640]-[.1641]).

The Plaintiffs further refer to expert evidence {Mosleyl at
[3.6.1]-[3.6.7], [5.2.1]-[5.2.7], [5.3.3]-[5.3.5], [6.2.12]-
[6.2.13] and [6.2.21]}.

deny the allegations in Defence [381(c)(ii)] because of the matters pleaded in sub-

paragraph (a) above; and

deny the allegations in Defence [381(c)(iii)] because the impact on water quality

was not limited to within seven kilometres from the Bund.

As to Defence [383], concerning {3FASC [163(d)(i11)(2)]}:

@

as to Defence [383(b)], the plaintiffs say that:

®

(i)

the threshold referred to does not account for the potential additional

metabolic demands of additional stressors not present in 2010-11, when

the experiments to derive the threshold were conducted;

Particulars

The plaintiffs refer to the expert evidence of {Frid’s reply report at
[4.5.1]-[4.5.11]}

there are gaps in the data for light levels at critical locations and times.

Particulars

The plaintiffs refer to the expert evidence of:

da.

{Moseley at [7.1.3]}
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b. {Frid’s reply report at [4.5.11]}

(iii) the plaintiffs otherwise do not admit the allegations therein because the
allegations are vague and unclear and the plaintiffs remain uncertain of

the truth or falsity of the allegations therein;
(b) as to the allegations in Defence [383(c)]:

6)] they deny the allegations in Defence [383(c)(1)] because the seagrass
beds adjacent to the bund underwent declines in late 2011, failing to

fully recover in 2012;

Particulars
The plaintiffs refer to the expert evidence of {Frid reply report
at [4.4.2}

(i) as to the allegations in Defence [383(c)(ii)]:
(1) admit that recovery was underway in 2013; but

(2) otherwise do not admit the allegations therein because the
allegations are vague and GPC has not provided particulars of the
rates at which the seagrass meadows are alleged to have increased
or which regions further away from the Bund the allegation relates

to.

As to Defence [385], concerning {3FASC [163(d)(iii)(3)] and [163(d)(iii)(4)a.], the
plaintiffs deny the allegations in Defence [385(b)] because the impacts were not limited

to waters within seven kilometres from the Bund.
As to Defence [388], concerning {3FASC [163(d)(iv)(1)]}, the plaintiffs:

(a) deny the allegations in Defence [388(b)(1)] that the instances of exceedance were

“rare” because they were numerous;

(b) deny the allegations in Defence [388(b)(ii)] because the exceedances did occur at

levels likely to cause harm to Commercial Species.
As to Defence [390], concerning {3FASC [163(d)(iv)(3)], the plaintiffs:

(a) admit the allegations in Defence [390(b)] but say further that the water quality
monitoring program was inadequate because alkalinity is a key parameter that
should have been measured along with pH to assess whether acid sulfate soils had

the potential to affect water quality; and
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Particulars
The plaintiffs refer to the expert evidence of {Mosley at
[6.4.28(c)}

(b) otherwise do not admit the allegations therein because alkalinity was not

monitored as part of the water quality monitoring program.

- As to Defence [394], concerning {3FASC [164(b)]}, the plaintiffs deny the allegations
in Defence [394(b)] because the rate of dilution inside and outside of the Harbour did not
have the result that where the Chemistry Effects spread, they did not spread at levels

capable of causing harm to the Commercial Species.
As to Defence [402], concerning {3FASC [165(31)]},

(a) save that the plaintiffs refer to the full terms and effect of the Emergency Port
Closure Declaration, the plaintiffs otherwise admit the allegations in

Defence [402(a)(ii)]; and

(b)  do not otherwise plead to the allegations therein because those allegations join
issue with the particulars to {3FASC [165(1)]}.

As to Defence [405], concerning {3FASC [165(1)]}, the plaintiffs:
@ admit the allegations in Defence [405(a)];

(b) deny the allegations in Defence[405(d)(ii1}] because but for the public perception
as pleaded, there would have been a higher market price achieved than was

actually achieved by Murphy in the relevant period
As to Defence [408], concerning {3FASC [166]}, the plaintiffs:

(a) deny the allegations in Defence [408(c)(i)] because whether or not there has been
a long-term decline in the population of saucer scallops due to overfishing (which
is denied) does not mean that the population has not suffered further declines as
a consequence of the negligence or nuisance of GPC (as is the fact, as alleged in

the 3FASC) ;

) do not admit the allegations in Defence [408(c)(ii)] because the phrase “and/or

related companies” is unclear; and

(c) deny the allegations in Defence [408(c)(iii)] because of the matters pleaded at
paragraph (a) above.

PUBLIC NUISANCE

[Not used — heading from Defence retained to aid navigation of this Reply]
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N. SUB-CLAIM PUBLIC NUISANCE

[Not used — heading from Defence retained to aid navigation of this Reply]

0. EXEMPLARY DAMAGES
196.  As to Defence [449], concerning {3FASC [189(b)]}, the plaintiffs:
() adopt the admission in paragraph 449(b)(i); and
b) deny Defence [449(b)] because such statements were not true for the reasons
pleaded in the 3FASC.
P. COMMON QUESTIONS OF LAW AND FACT

[Not used ~ heading from Defence retained to aid navigation of this Reply]

Q. COMPENSATION AGREEMENTS

197.  Asto Defence [453] to [456], the plaintiffs do not admit the allegations therein because
the allegations are not matters within their knowledge and they remain uncertain as to the

truth or falsity of the allegations despite having made reasonable enquiries.

R. APPLICATION OF THE LIMITATION OF ACTIONS ACT 1974 (QLD)

198.  As to Defence [457(a)], the plaintiffs say that the limitation period in section 10 of the
Limitation of Actions Act 1974 (Qld) has been suspended by operation of section 103Z(1)
of the CPA, and otherwise:

(a) say that the amendments to the definitions in paragraph 3 of the ASOC do not

have the effect of enlarging the number of Group Members;

(b) in the event of it being held that the amendments enlarge the said groups (which

is denied):

@) they deny the allegations in Defence [457(a)(1)] as the relevant date is
21 July 2017 (being the date the proceeding was issued), not 9 May
2018 (the date the amendment was filed) in accordance with rule 387(1)
of the Uniform Civil Procedure Rules 1999 (Qld);,

(i) they deny the allegations in paragraph 457(a)(ii) because of the matters

alleged in (i) above.

(c) They otherwise repeat and rely on the particulars to paragraph 3 in the 3FASC.
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As to Defence [457(b)], the plaintiffs say that the limitation period in section 10 of the
Limitation of Actions Act 1974 (Qld) has been suspended by operation of s103Z(1) of the
CPA, and otherwise:

(a) say that the amendments to the definitions in paragraph 3 of the FASOC do not

have the effect of enlarging the number of Group Members;

b) in the event of it being held that the amendments enlarge the said groups (which

is denied):
@) admit the allegations in Defence [457(b)(i)];
(i1) admit the allegations in Defence [457(b)(ii)].

As to Defence [457(c)] the plaintiffs say that the limitation period in section 10 of the
Limitations of Actions Act 1974 (Qld) has been suspended by operation of section
103Z(1) of the CPA, and otherwise:

(a) say that the amendments to the definitions in paragraph 3 of the 2FASOC (which
amendments are replicated in the 3FASC) do not have the effect of enlarging the

number of Group Members;

() in the event of it being held that the amendments to the definitions in paragraph
3 of the 2FASOC (which amendments are replicated in the 3FASC) enlarge the

said groups (which is denied):

1) deny the allegations in Defence [457(c)(i)] because paragraph 3 of the
3FASC replicates the amendments to the definitions in paragraph 3 of
the 2FASOC, which amendments take effect from 11 November 2022;

(i) deny the allegations in Defence [457(c)(i1)] because the amendments

take effect from 11 November 2022;
() repeat and rely on the particulars to paragraph 3 of the 3FASC.

As to Defence [458], the plaintiffs deny the allegations therein because the limitation
period in respect of the Expanded Claims has been suspended by operation of section

103Z(1) of the CPA.
As to Defence [459], the plaintiffs:
(a) deny the allegations in Defence [459(b)] because:

1) the amendments to the definitions in paragraph 3 of the ASOC; the
FASOC; and the 2FASOC (which amendments are replicated in the
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3FASC) do not have the effect of enlarging the number of Group

Members; and

the limitation period in respect of the Expanded Claims has been

suspended by operation of section 103Z(1) of the CPA.

203.  The plaintiffs admit the allegations in Defence [460].

S.  PROPORTIONATE LIABILITY

204.  Asto Defence [461]-[494], the plaintiffs do not plead to the allegations contained in those

paragraphs because those allegations are made against Abigroup and/or SMEC and not

against the plaintiffs.

205.  Asto Defence [495], the plaintiffs:

@

deny that liability should be apportioned between GPC and Abigroup and/or
SMEC because:

®

(i)

GPC in undertaking the Bund Works owed a non-delegable duty to the
Group Members to ensure that reasonable care was taken by its

contractors to avoid the Risk of Harm;

neither Abigroup nor SMEC was a person whose acts and omissions
caused the loss that is the subject of the claims independently of the acts
and omissions of GPC and is not a “concurrent wrongdoer” within the

meaning of that term in section 30 of the CLA.

206.  Further, and in the alternative, if the Court determines that liability should be apportioned,

the plaintiffs say that:

(@

(b)

GPC bears the greatest responsibility for the loss and damage suffered by the

plaintiffs and Group Members because, as owner and operator of the Port, and

the authorised proponent of the Projects, GPC had the practical ability to exercise

a high degree of control in relation to the Projects, so as to avoid or alleviate the

Risk of Harm;

Particulars
The Plaintiffs refer and repeat the matters regarding GPC'’s
responsibilities under the Conditions, and rights under the

Abigroup Contract and the VODI Contract.

the plaintiffs reserve their right to seek recovery from Abigroup and/or SMEC in

accordance with any apportionment determined by the Court.



58

T. ORDERS GRANTING LEAVE

207.  Asto Defence [496], save that the plaintiffs refer to the full terms and effect of the orders

alleged, they otherwise admit the allegations in Defence [496].
208.  Asto Defence [497], the plaintiffs admit the allegations in that paragraph.

209.  Asto Defence [498], save that the plaintiffs refer to the full terms and effect of the orders
alleged, they otherwise admit the allegations in Defence [498].

Signed: WM\O\W\ Rl&')(A"J L“V‘{dS

William Roberts Lawyers, solicitors for the plaintiffs.

This Reply has been settled by J P Tomlinson SC and S Gibson of Counsel.



