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The defendant (GPC) relies on the following facts in defence of the claim:

Save as otherwise pleaded herein, this Defence adopts terms defined in the Third Further
Amended Statement of Claim (SOC).

A. PARTIES
1 As to paragraph 1(a) of the SOC, GPC:

(a) admits that Murphy was trustee of the Murphy Operator Trust as at 30 June 1999
but does not otherwise admit that Murphy was trustee of the Murphy Operator
Trust at all material times because it remains uncertain as to the truth or falsity of
that allegation despite having made reasonable enquiries;



(b)

(c)

(d)

(e)

as to the allegation that Murphy was at all material times a person who had the
characteristics of a Commercial Fishing Group Member as defined in the SOC:

(1) denies that Murphy, as trustee of the Murphy Operator Trust, generated
income during the Claim Period as the licensee of a boat fishing under a
Licence issued pursuant to the Fisheries Regulation that authorised the
taking of fish for trade or commerce in the Affected Waters because, even
if Murphy was the trustee of the Murphy Operator Trust at all material
times (which is not admitted), at no material time did Murphy, as trustee
of the Murphy Operator Trust, hold such a Licence;

(i1) denies that Murphy, as trustee of the Murphy Operator Trust, generated
income during the Claim Period as the owner of a boat fishing under a
Licence issued pursuant to the Fisheries Regulation that authorised the
taking of fish for trade or commerce in the Affected Waters because, even
if Murphy was the trustee of the Murphy Operator Trust at all material
times (which is not admitted), at no material time did Murphy, as trustee
of the Murphy Operator Trust, own such a boat;

(ii1))  denies that Murphy, as trustee of the Murphy Operator Trust, generated
income during the Claim Period as a profit-sharing skipper or profit-
sharing crew-member on a boat fishing under a Licence issued pursuant
to the Fisheries Regulation that authorised the taking of fish for trade or
commerce in the Affected Waters because, even if Murphy was the
trustee of the Murphy Operator Trust at all material times (which is not
admitted), at no material time did Murphy, as trustee of the Murphy
Operator Trust, hold the role of profit-sharing skipper or profit-sharing
crew-member on a boat;

(iv)  otherwise does not admit the allegation because it remains uncertain as to
its truth or falsity having made reasonable enquiries;

denies the allegation that Murphy was at all material times a person who had the
characteristics of a Fish Handling Group Member as defined in the SOC because,
even if Murphy was the trustee of the Murphy Operator Trust at all material times
(which is not admitted), at no material times did Murphy, as trustee of the
Operator Trust, conduct business in the processing of Commercial Species caught
in Affected Waters for commercial sale;

denies the allegation that Murphy was at all material times a person who had the
characteristics of a Wholesale Group Member, as defined in the SOC because,
even if Murphy was the trustee of the Murphy Operator Trust at all material times
(which is not admitted), at no material times did Murphy, as trustee of the
Operator Trust, purchase from Commercial Fishing Group Members or Fish
Handling Group Members, for wholesale, Commercial Species taken in Affected
Waters;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries;
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says further that:

(1) prior to the amendments to paragraph 3(a) of the SOC which were made
to the Further Amended Statement of Claim and which take effect from
29 June 2018, paragraph 3(a) defined Commercial Fishing Group
Members as being persons who (inter alia) “generated income from the
use of” a Licence issued pursuant to the Fisheries Regulation that
authorised the taking of fish for trade or commerce in the Affected Waters
(as then defined);

(11) in the premises of paragraph (b)(i) above, at no material time did Murphy,
as trustee of the Murphy Operator Trust, “generate income from the use
of” a Licence issued pursuant to the Fisheries Regulation that authorised
the taking of fish for trade or commerce in the Affected Waters;

(ii1))  accordingly, Murphy, as trustee of the Murphy Operator Trust, was not a
Commercial Fishing Group Member prior to, at the earliest, 29 June 2018
(if Murphy, as trustee of the Murphy Operator Trust, is a Commercial
Fishing Group Member within the meaning of the SOC, which is not
admitted).

As to paragraphs 1(b) to (d) of the SOC, GPC:

(2)

(b)
(©)

admits that Tobari was trustee of the Tobari Fisheries Trust as at 28 October
1980;

admits that SPW was trustee of the SPW Family Trust as at 13 March 2009;

otherwise does not admit the allegations because they are not matters within its
knowledge and it remains uncertain as to their truth or falsity despite having
made reasonable enquiries.

As to paragraphs 2 and 3 of the SOC, GPC:

(a)

(b)

admits this proceeding is brought as a representative proceeding pursuant to Part
13A of the Civil Proceedings Act 2011 (Qld) (CPA) but repeats and relies on the
matters pleaded in paragraph (h) below;

admits this proceeding is brought by the plaintiffs (as trustees as alleged) on their
own behalf and on behalf of other persons (if any) who:

(1) meet the descriptions in paragraphs 3(a)(i) and (ii) and make allegations
of the type described in paragraph 3(a)(iii);

(11) meet the description in paragraph 3(b)(i) and make allegations of the type
described in paragraph 3(b)(ii); and/or

(ii1))  meet the description in paragraph 3(c)(i) and make allegations of the type
described in paragraph 3(c)(ii),

but repeats and relies on the matters pleaded in paragraph (h) below;



(©)

(d)

(e)

()

(g

(h)

admits that Murphy, as trustee of the Murphy Operator Trust, makes allegations
of the type described in paragraph 3(a)(iii), however:

(1) does not admit that Murphy, as trustee of the Murphy Operator Trust, is a
Commercial Fishing Group Member, as pleaded above in response to
paragraph 1(a) of the SOC;

(i1) repeats and relies on the matters pleaded above in response to
paragraph 1(a) of the SOC;

admits that the plaintiffs make allegations of the type described in
paragraphs 3(b)(ii) and 3(c)(ii), however:

(1) denies that Murphy, as trustee of the Murphy Operator Trust, is a Fish
Handling Group Member or a Wholesaler Group Member, as pleaded
above in response to paragraph 1(a) of the SOC, and repeats and relies on
the matters pleaded above in response to paragraph 1(a) of the SOC;

(i1) does not admit that:
(A)  Tobari, as trustee of the Tobari Fisheries Trust; or
(B)  SPW, as trustee of the SPW Family Trust,

is a Fish Handling Group Member or a Wholesaler Group Member, as
pleaded above in response to paragraphs 1(b) to (d) of the SOC;

does not admit that other persons:

(1) meet the description in paragraphs 3(a)(i) and 3(a)(ii) and make
allegations of the type described in paragraph 3(a)(iii);

(i1) meet the description in paragraph 3(b)(i) and make allegations of the type
described in paragraph 3(b)(ii); and/or

(ii1))  meet the description in paragraph 3(c)(i) and make allegations of the type
described in paragraph 3(c)(i1),

because these matters are not within its knowledge and it remains uncertain as to
the truth or falsity of the allegations;

to the extent that any other allegations are made in paragraph 3 of the SOC,
denies the allegations because of the matters pleaded in this Defence;

says that none of the plaintiffs or Group Members are entitled to the relief
claimed from GPC, for the reasons pleaded in this Defence;

says further that:

(1) none of the questions of law or fact pleaded in paragraph 192 of the SOC
are a “substantial common issue of law or fact”, within the meaning of
section 103B(1)(c) of the CPA, in respect of:



(ii)

(A)  the claims made in the proceeding by the plaintiffs on their own
behalf; and

(B)  the claims made in the proceeding only on behalf of alleged
Group Members and not on the plaintiffs’ own behalf (the
Expanded Claims);

in the premises:

(A)  the plaintiffs have not identified the existence of a “substantial
common issue of law or fact”, within the meaning of section
103B(1)(c) of the CPA, which permits them to commence a
proceeding in respect of the Expanded Claims under Part 13A of
the CPA in accordance with the requirements of section 103B of
the CPA;

(B)  the Expanded Claims are not claims which can be started by the
plaintiffs under Part 13A of the CPA;

does not plead to the particulars to paragraph 3 of the SOC, but relies on the
matters pleaded below in relation to:

(@)

(i)

the date on which certain amendments made to the plaintiffs’ statements
of claim in this proceeding take effect; and

the operation of section 10 of the Limitation of Actions Act 1974 (QId) to
causes of action pleaded in the proceeding.

GPC does not admit paragraph 4 of the SOC because this is not a matter within its
knowledge and it remains uncertain as to the truth or falsity of the allegation despite
having made reasonable enquiries.

As to paragraph 5 of the SOC, GPC:

(2)

(b)

admits that:

(1)

(ii)

(iii)

at all material times since 1 July 1994, it or a predecessor entity has been
a government owed corporation within the meaning of section 5 of the
Government Owned Corporations Act 1993 (Qld) (GOC Act) and
capable of being sued;

it was incorporated as Gladstone Ports Corporation Limited pursuant to
the Corporations Act 2001 (Cth) (Corporations Act) on or about 1 July
2008;

it is presently a government owned corporation within the meaning of
section 5 of the GOC Act and capable of being sued;

otherwise denies the allegations because, prior to its incorporation pursuant to the
Corporations Act, it did not exist as Gladstone Ports Corporation Limited and
accordingly it was not a government owned corporation within the meaning of
the GOC Act or capable of being sued as Gladstone Ports Corporation Limited,



B.1.

(©)

says further that:

(1)

(i)

(iii)

prior to 14 March 2008, an entity called “Central Queensland Ports
Authority” was a body corporate and a government owned corporation
under the GOC Act;

Particulars

Government Owned Corporations (Central Queensland Ports Authority)
Regulation 2004 (Qld), section 18(1); Government Owned Corporations
Regulation 2004 (Qld), as in force on 14 March 2008.

from on or about 14 March 2008, Central Queensland Ports Authority
was continued in existence under the name “Gladstone Ports
Corporation”;

Particulars

Government Owned Corporations Regulation 2004 (QId), section 11A, as
inserted by section 4 of the Government Owned Corporations Amendment
Regulation (No 1) of 2008 (Qld) made under the GOC Act and the
Transport Infrastructure Act 1994 (Qld) (Transport Infrastructure Act).

until the incorporation of GPC on or about 1 July 2008, the body
corporate renamed as “Gladstone Ports Corporation” continued to be a
government owned corporation under the GOC Act.

Particulars

Government Owned Corporations Regulation 2004 (Qld), section 10, as in
force from 14 March 2008.

BACKGROUND TO THE PROJECT

Gladstone Port

As to paragraph 6 of the SOC, GPC:

(2)
(b)

admits (a);

as to (b):

(1) admits that the Port was at all material times Queensland’s largest multi-
commodity port and the sixth largest multi-commodity port in Australia;

(11) otherwise does not admit the allegations because it remains uncertain as
to their truth or falsity despite having made reasonable enquiries;

(ii1))  says that whether the Port is presently Queensland’s largest multi-

commodity port and the sixth largest multi-commodity port in Australia is
irrelevant to the proceeding;



(©) as to (c):

(1) admits that the Port was at all material times, and is, managed and
controlled by GPC, including in the respects alleged;

(i1) says that whether the Port is presently managed and controlled by GPC,
including in the respects alleged, is irrelevant to the proceeding;

(d) as to (d):

(1) says that Schedule 1 to the Transport Infrastructure (Ports) Regulation
2005 (Qld) (Ports Regulation) identified the “Port limits” in respect of
the Port of Gladstone during the period in which that regulation was in
force (29 August 2005 to 31 August 2016);

(11) admits that the “Port limits” in respect of the Port of Gladstone, as
identified by that Schedule 1 as at 30 June 2010, were the “Port limits” in
respect of the Port of Gladstone during the period from 29 August 2005 to
31 August 2016;

(i11))  admits that Annexure B to the SOC generally depicts, by the area shaded
and described as “Area within port limits”, the port limits in respect of the
Port of Gladstone during the period from 29 August 2005 to 31 August
2016, but says that:

(A)  Schedule 1 to the Ports Regulation more accurately defined those
limits;

(B)  references below to the “Port” are to the area within the port limits
for the Port of Gladstone as identified by Schedule 1 to the Ports
Regulation;

(iv)  otherwise does not admit the allegations because the plaintiffs have not
identified the “material times” to which their allegations refer and it
remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries;

(e) as to (e):

(1) says that at all material times the Port has included an area referred to as
the Western Basin which extends to Auckland Point in a generally
southerly direction and to the Narrows in a generally northerly direction;

(i1) admits that the area within the red lines marked on Annexure C to the
SOC generally depicts the area known as the Western Basin,;

(iii))  otherwise does not admit the allegations because it remains uncertain as
to their truth or falsity despite having made reasonable enquiries.

7 For more than 50 years prior to the works the subject of this proceeding, the Port has
been the subject of regular dredging activities to create and/or maintain safe shipping
channels, berths and harbours.



Particulars

The following table identifies capital dredging projects in the Port from 1960 to 2011:

Date Location Approximate | Disposal site
Volume
1960-66 | Auckland Points berths, Barney Point A significant
Berths and harbour channel volume
1968 | Entrance channel Further
deepening
1980-82 | Approach channels to Clinton and 20 mill m? sea / ashore
Fisherman’s Landing, as well as the
Marina
1986-87 | Inner harbour channels widened and 3 mill m? ashore
berths deepened
1987 | Outer channel 2.5 mill m? sea
1997 | Fisherman’s Landing 1 mill m?
1997 | Outer channel 1 mill m? sea
1998 | Inner channel swing basin 2 mill m?
1999 | Inner channel 2 mill m? ashore
2001-03 | Berth 3 at RG Tanna Cola Terminal and 2 mill m? ashore
Fisherman’s Landing including
deepening of Targinnie Channel and
Clinton Bypass Channel
2005 | RG Tanna Coal Terminal berth 4 0.75 mill m? ashore
2008-09 | Fisherman’s Landing berth pocket and 0.66 mill m? ashore
approach
2009-10 | Gladstone Marina 350,000 m* ashore
2010- | Early works access to Curtis Island 475,000 m? ashore
2011

Further, since or about 1996 there has been maintenance dredging in the Port of
approximately 100,000 cubic metres each year.

During the activities referred to in paragraph 7 above, material dredged from the Port was
deposited into:

(a) an approved offshore disposal site; and/or

10
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11

(b)

an approved land-based reclamation area.

Since it was established, GPC’s practice has been to engage contractors to perform works
of the type described in paragraphs 7 and 8 above.

The Port is a naturally turbid harbour in which turbidity is generated by a range of natural
and environmental factors including:

(a)
(b)
(©)
(d)

wave, wind and tidal current resuspension (especially spring tides);
freshwater inflows during rainfall;
dredge resuspension; and

shipping and boating traffic.

Since at least 1995, there has been extensive water quality monitoring, benthic life
testing, and seagrass monitoring in the Port.

(2)

(b)

(©)

(d)

Particulars

The monitoring includes the Port Curtis Integrated Monitoring Program
(PCIMP), established in 2001, which involves monitoring of water bodies for the
whole of Port Curtis including the Port. Annual water quality monitoring in Port
Curtis has been undertaken by the PCIMP since 2005. The PCIMP monitoring
included the following:

(1) physicochemistry, nutrient concentrations;
(11) total and DGT-labile metal concentrations;
(iii)  oyster metal accumulation;

(iv)  chlorophyll a concentrations;

(V) macroalgal assemblages; and

(vi)  invertebrate communities;

As part of the PCIMP, intertidal and coastal ecosystems were monitored either
annually (selected key seagrass meadows) or every three years (mangrove
habitats, sediment contaminant and the full complement of seagrass meadows).

Monthly monitoring data was collected by the Queensland Government
Department of Environment and Management (DERM) from the Boyne and
Calliope estuaries since 1994 for the Central Queensland Ambient Monitoring
Program.

DEEDI conducted seagrass monitoring of the Port Curtis Region over a number
of years, with mapping from 2002 to 2009. DEEDI conducted additional research
from November 2009, incorporating two existing sites already monitored as part
of the Seagrass-Watch Reef Rescue Marine Monitoring Program (MMP) (Pelican
Banks North and Rodds Bay). Five new sites were established in key seagrass

11
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12

13

(e)

meadows potentially impacted by the Western Basin dredging project. Aerial
survey methods were adopted for monthly monitoring outside of regular quarterly
assessments. At each location, one or two replicate sites were monitored, with
each site containing three 50 metres transects.

Other monitoring activities in relation to the Project (as defined in this Defence)
are pleaded below.

Western Basin Master Plan

As to paragraph 7 of the SOC, GPC:

(2)

(b)

(c)

admits that in March 2010 the Coordinator-General published the “Port of
Gladstone Western Basin Master Plan” pursuant to section 10(2) of the
Development Act (Master Plan);

admits that the Master Plan was prepared by QDIP on behalf of the Coordinator-
General;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 8 of the SOC, GPC:

(2)

admits that the Master Plan asserted that:

(1) it had been prepared to provide the strategic planning framework against
which the Coordinator-General and other approval agencies will consider
future development in the Port of Gladstone Western Basin;

(11) its purpose was (among other purposes):

(A)  to assist GPC and the Coordinator-General to develop
complementary planning strategies for the Port of Gladstone and
the Gladstone State Development Area;

(B)  to meet the requirements of DERM and the Commonwealth
Department of Environment, Water, Heritage and the Arts for a
planning framework that allows the cumulative impacts of the
numerous projects proposed in the Western Basin to be
coordinated;

(i) it had been prepared in accordance with the Development Act and in
particular section 10(2) which provided for the Coordinator-General to
prepare plans that give direction to secure the proper planning,
preparation, execution, coordination, control and enforcement of a
program of works, planned developments, and environmental
coordination for the State and for areas over which the State claims
jurisdiction;

(iv)  anorthern extension (153 hectares) of Fisherman’s Landing was
undergoing environmental impact assessment and would provide a site for

12
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14

15

(b)

(c)

dredge spoil resulting from future port maintenance dredging and the
Fisherman’s Landing swing basin;

(v) an environmental impact statement for the Port of Gladstone Western
Basin Strategic Dredging and Disposal Project would address the impacts
of the channels, berths and swing basins proposed in the Western Basin,
and would include spoil disposal / reclamation behind Fisherman’s
Landing;

(vi)  the dredged material from the Western Basin is generally a complex
matrix of silts, gravels, and clays which have proven to be suitable for
reclamation;

(vil)  in some locations the dredge spoil could contain acid sulfate soil which
would be addressed by the proponent’s environmental impact statement
and managed in accordance with the State Planning Policy SP2/02 and
associated guidelines;

(viii) the dredge spoil is expected to have a protracted settling period of one to
ten years (unless surcharged) before it is suitable for any industrial
purposes or construction (such as stockpiling bulk material);

does not admit that the expression “acid sulfate soil” as used in the Master Plan
included reference to both actual acid sulfate soils (AASS) and potential acid
sulfate soils (PASS) because it remains uncertain as to the truth or falsity of that
allegation despite having made reasonable enquiries;

otherwise denies the allegations because they do not accurately state or reflect the
terms of the Master Plan as relevantly pleaded above.

FLPE Project

In September 2009, GPC published to the Coordinator-General an Environmental Impact
Statement [GPC.999.001.0988] (the FLPE Project EIS) for the then proposed
Fisherman’s Landing Port Expansion project (the FLPE Project).

The proposed FLPE Project contemplated (inter alia):

(2)

(b)
(©)

(d)

the northern expansion of the existing Fisherman’s Landing facility at the Port,
through the reclamation of approximately 170 hectares of adjacent to the existing
port facility;

design and construction of a bund wall around the area to be reclaimed;

capital dredging of approximately 4 million cubic metres of dredge material from
parts of the Port (namely from Targinie Channel and the Fisherman’s Landing
swing basin);

progressive infilling of the bunded reclamation area with approximately 10 cubic
metres of dredged material, including material to be dredged as part of the FLPE
Project.

13
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17

18

19

20

In January 2010, an Additional Information Document was published in relation to the
FLPE Project EIS [GPC.001.004.9633] (FLPE Project AID).

In February 2010, a Supplementary Environmental Impact Statement was issued for the
then proposed FLPE Project [GPC.001.001.3821] (FLPE Project SIS).

In May 2010, the Coordinator-General published a report in relation to the FLPE Project
EIS [GPC.999.001.8750] (CG Expansion Report).

As to paragraph 9(a) of the SOC, GPC:
(a) denies the allegation because the proposed FLPE Project:

(1) was not declared a “significant project” under the Development Act,
within the meaning of that term in section 26 of the Development Act, by
the Coordinator-General on 29 September 2005;

(i1) was declared a “significant project” under the Development Act (as in
force at the time), within the meaning of that term in section 26 of the
Development Act, by the Coordinator-General on 14 October 2005;

(b) says that the declaration referred to in subparagraph (a)(ii) above followed the
submission to the Coordinator-General of an Initial Advice Statement in relation
to the proposed FLPE Project [GPC.001.002.4921].

As to paragraph 9(b) of the SOC, GPC:

(a) admits that the proposed FLPE Project was the subject of an Environmental
Impact Statement, namely the FLPE Project EIS;

(b) as to paragraph 9(b)(i):

(1) says that, pursuant to section 41 of the EP Act (as in force at the time),
GPC, as the proponent for the proposed FLPE Project, was required to
prepare a draft terms of reference for the FLPE Project EIS that allowed
the purposes of the proposed FLPE Project EIS to be achieved for the
FLPE Project;

(11) denies the allegation because:

(A)  pursuant to section 46(1) of the EP Act (as in force at the time),
the final terms of reference were to be prepared and published by
the chief executive (within the meaning of the EP Act); and

(B)  pursuant to section 30 of the Development Act (as in force at the
time), the Coordinator-General was required to finalise the terms
of reference and give GPC a copy;

(iii))  says that:

(A)  a‘“final” terms of reference for the FLPE Project EIS, dated July
2006, was issued to GPC on or about 24 July 2006 (the final terms
of reference being Appendix A to the FLPE Project EIS);
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(c)

(d)
(e)

(B) by letter to GPC dated 22 June 2008, the Coordinator-General
extended the declaration period in respect of the terms of
reference to 21 July 2010 and notified GPC of additional items to
be addressed for the FLPE Project EIS (the letter being Appendix
B to the FLPE Project EIS);

as to paragraph 9(b)(ii)(1):

(1)

(ii)

(iii)

says that, pursuant to section 30 of the Development Act (as in force at
the time), the Coordinator-General was required to finalise the terms of
reference for the FLPE Project EIS;

admits that, pursuant to section 32 of the Development Act (as in force at
the time), the FLPE Project EIS was required, for the whole FLPE
Project, to address the terms of reference to the satisfaction of the
Coordinator-General;

otherwise denies the allegation because it does not accurately reflect the
terms of sections 30 and 32 of the Development Act (as in force at the
relevant time);

admits paragraph 9(b)(i1)(2);

as to paragraph 9(b)(iii):

(@)

(i)

(iii)

admits that GPC, as proponent, published the FLPE Project EIS to the
Coordinator-General in September 2009;

says that the FLPE Project EIS was prepared in compliance with Chapter
3, Part 1 of the EP Act (as in force at the time) and Part 4 of the
Development Act (as in force at the time);

otherwise denies the allegations because the FLPE Project EIS was not
published by GPC to the Coordinator-General in September 2009 in
“purported compliance” with Chapter 3, Part 1 of the EP Act and Part 4 of
the Development Act because, as pleaded above, it was prepared in
compliance with such legislation.

As to paragraph 9(c) of the SOC, GPC:

(a)

(b)

admits that the proposed FLPE Project was the subject of the CG Expansion

Report;

as to paragraph 9(c)(i):

(@)

admits that:

(A)  the CG Expansion Report was prepared pursuant to section 35 of
the Development Act (as in force at the time);

(B)  section 35 of the Development Act (as in force at the time)
provided that, in evaluating the FPLE EIS, the Coordinator-
General may (among other matters) evaluate the environmental
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(©)

(d)

(i)

effects of the proposed FLPE Project and any other related
matters;

(C)  the CG Expansion Report evaluated the environmental effects of
the proposed FLPE Project;

otherwise does not admit the allegations because it remains uncertain as
to their truth or falsity despite having made reasonable enquiries;

as to paragraph 9(c)(ii):

(1)

(ii)

(iii)

(iv)

admits that the CG Expansion Report stated as alleged in
paragraphs 9(c)(i1)(1) and (2);

says that the CG Expansion Report stated that the impacts referred to in
paragraph 9(c)(i1)(2) of the SOC need to be determined and analysed in
more detail and an appropriate compensation package (if considered
necessary) prepared to cover the relevant impacts;

says that the CG Expansion Report stated that:

(A)  the Coordinator-General acknowledged that it would be a very
difficult task to establish the full impacts of the FLPE project on
fishing in Gladstone Harbour accurately (Synopsis);

(B)  the Coordinator-General had determined that the most appropriate
way to manage the commercial fishing impacts was for GPC to
administer a process to determine impacts on commercial fishing
operations and to determine if, and if so, to what extent
compensation needs to be paid to impacted parties due to the
impacts (Synopsis);

(C)  acondition was included within this CG Expansion Report to
ensure this matter was addressed appropriately (Synopsis);

(D)  the EIS process had provided sufficient information to
government and to the community to allow an informed
evaluation of potential environmental impacts which could be
attributed to the project (Section 7);

otherwise denies the allegations in paragraph 9(c)(ii) because they do not
accurately reflect the terms of the CG Expansion Report;

as to paragraph 9(c)(iii):

(@)
(i)

(iii)

admits that the CG Expansion Report contained various conditions;

refers to the matters pleaded below in response to Section D.2 of the
SOC;

otherwise does not admit the allegations because it remains uncertain as
to their truth or falsity despite having made reasonable enquiries.
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As to paragraph 9(d) of the SOC, GPC denies the allegations because:

(a)

(b)

the FLPE Project was not undertaken, as pleaded below, and accordingly did not
“involve” the alleged works;

the works contemplated by the proposed FLPE Project are more accurately
described in paragraph 15 above than in paragraph 9(d) of the SOC.

As to paragraph 9(e) of the SOC, GPC:

(2)

(b)
(©)

says that, if the FLPE Project had been undertaken, prior to commencement of
the works the subject of that project, the following approvals would have been
required:

(1) a development permit as described in paragraph 9(e)(i) of the SOC;

(11) a development approval and registration certificate as described in
paragraph 9(e)(ii) of the SOC;

says that, as pleaded below, the FLPE Project was not undertaken;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 9(f) of the SOC, GPC:

(2)

(b)

says that neither the FLPE Project nor the Dredging and Disposal Project was
undertaken because:

(1) the proposed FLPE Project was not undertaken in the manner that project
was described in the FLPE Project EIS and in the CG Expansion Report;

(11) the proposed Dredging and Disposal Project was not undertaken in the
manner that project was described in the DDP EIS (as defined below) and
in the CG Dredging Report (as defined below);

(ii1))  a modified form of those projects was undertaken, as a single project,
consistent with the terms of approvals relevantly applicable to the project,
as pleaded in this Defence, including:

(A)  the Commonwealth DDA;
(B)  the Operational Works Permit; and
(C)  the Dredging Permit;

accordingly:

(1) denies the allegation in paragraph 9(f) that the FLPE Project was
ultimately undertaken together with the Dredging and Disposal Project as
part of the Projects, because of the matters pleaded in subparagraph (a)
above;
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(©)

(d)

(i)

(iii)

denies that the “Projects”, as defined in paragraph 8 of the SOC, were
undertaken,;

denies each and every allegation in the SOC which refers to the Projects
because no such project was undertaken as alleged by the plaintiffs;

pleads in this Defence on the basis that the “Project” refers to the single project
referred to above, for which approvals were granted and which was undertaken;

says that the Project, as undertaken, involved:

(1)

(ii)

(iii)

the design and construction of a bunded reclamation area of
approximately 300 hectares in total, as depicted by Map 2 in the DERM
Dredging and Disposal Project Approval, and as further pleaded below;

Particulars
In this Defence:
(A)  the Bund refers to this bunded reclamation area;
(B)  the Bund Walls refers to the bund walls forming part of the Bund;
(C)  the Perimeter Walls refer to the external Bund Walls.

the dredging of up to 28 million cubic metres of dredge material from the
Western Basin dredge area within the Port (Spoil);

the depositing of some of the Spoil into the Bund and the depositing of
some of the Spoil into the Offshore Disposal Site.

Particulars of (ii) and (iii)

The Western Basin dredge area is depicted by Map 1 in the DERM
Dredging Permit (as defined below). The Offshore Disposal Site is the
East Banks Sea Disposal site, the location of which is depicted by Map 3
in the DERM Dredging Permit.

Dredging and Disposal Project

In November 2009, GPC published to the Coordinator-General an Environmental Impact
Statement (the DDP EIS) for the then proposed Dredging and Disposal project (the
Dredging and Disposal Project), which comprised:

(a)
(b)
(©)
(d)

Table of Contents [GPC.999.001.7920];

Executive Summary [GPC.300.023.2802];

Chapter 1 — Introduction [GPC.999.002.2280];

Chapter 2 — Description of the Project [GPC.200.021.28407;
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(e)

()
(g
(h)

@)
(k)
(D

(m)
(n)
(0)
(p)
(@)
(r)
(s)
(t)
(u)
(v)
(W)
(%)
)
(2)

(aa)

(bb)
(cc)

Chapter 3 — Environmental Values and Management of Impacts
[GPC.999.002.4628];

Chapter 4 — Climate and Climate Change [GPC.999.002.5195];
Chapter 5 — Land [GPC.999.002.5211];

Chapter 6 — Hydrodynamic Modelling [GPC.999.002.5238];
Chapter 7 — Coastal Environment [GPC.999.001.7942];
Chapter 8 — Water Resources [GPC.999.001.8080];

Chapter 9 — Nature Conservation [GPC.999.001.8117];

Chapter 10 — Quality, Noise, Vibration and Greenhouse Gas Emissions
[GPC.999.001.8270];

Chapter 11 — Transport [GPC.999.001.8293];

Chapter 12 — Cultural Heritage [GPC.999.001.8314];

Chapter 13 — Social Impact [GPC.999.001.8329];

Chapter 14 — Landscape and Visual Character [GPC.999.001.8367];
Chapter 15 — Economic Impact [GPC.999.001.0052];

Chapter 16 — Health and Safety [GPC.999.001.8402];

Chapter 17 — Hazard and Risk [GPC.999.001.9390];

Chapter 18 — Sustainable Development [GPC.999.001.9410];
Chapter 19 — Environmental Management Plan [GPC.999.002.0001];
Chapter 20 — Conclusions and Recommendations [GPC.999.002.0098];
Chapter 21 — References [GPC.999.002.0131];

Glossary of Terms and Abbreviations [GPC.999.002.0227];
Appendix A — Final Terms of Reference [GPC.999.002.0151];

Appendix B — Terms of Reference Cross-referenced to the Environmental Impact
Statement [GPC.999.002.0217];

Appendix C — Gladstone Ports Corporation Environmental and Safety Policies
[GPC.999.002.0224];

Appendix D — APBC Determination [GPC.999.002.0226];

Appendix E — Environmental Impact Study Team [GPC.999.002.0237];
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(dd)

(ee)

(ff)
(gg)
(hh)

(i)
1)
(kk)
)
(mm)
(nn)
(00)

(pp)

(9q)
(1)
(ss)
(tt)
(uu)
(V)

(ww)
(xx)

(yy)

Appendix F — Stakeholder and Community Consultation Report
[GPC.999.002.0240];

Appendix G — Matters of National Environmental Significance
[GPC.999.002.0378];

Appendix H — Climate and Climate Change Assessment [GPC.999.002.0417];
Appendix I — Acid Sulfate Soils Assessment [GPC.999.002.0449];

Appendix J — Numerical Modelling Report (WMB) [GPC.999.002.0579 and
GPC.999.002.0811];

Appendix K — Water Quality Report [GPC.999.002.1075];

Appendix L — Sediment Quality Report [GPC.999.002.1654];

Appendix M — Coastal Processes Assessment [GPC.999.002.2181];
Appendix N — Flood Level Extents [GPC.999.002.2360];

Appendix O — Groundwater Resources Assessment [GPC.999.002.2363];
Appendix P — Terrestrial Ecology Report [GPC.999.002.2584];
Appendix Q — Marine Ecology Report [GPC.999.002.2716];

Appendix R — Marine Megafauna Baseline and Impact Assessment
[GPC.999.002.2889];

Appendix S — Noise and Vibration Assessment [GPC.999.002.3038];
Appendix T — Greenhouse Gas Assessment [GPC.999.002.3081];

Appendix U — SIDRA Movement Summaries [GPC.999.002.3101];

Appendix V — Historical Cultural Heritage Investigation [GPC.999.002.3107];
Appendix W — Social Impact Assessment [GPC.999.002.3153];

Appendix X — Scope and Methodology for Landscape and Visual Character
Assessment [GPC.999.002.3258];

Appendix Y — Economic Assessment [GPC.999.002.3263];

Appendix Z — Potential Noise Level Impacts [GPC.999.002.3326];

Appendix AA — Hazard and Risk Assessment Risk Register [GPC.999.002.0208].

The proposed Dredging and Disposal Project contemplated (inter alia):

(2)

construction of a bunded reclamation area of approximately 235 hectares
contiguous with and north of the reclamation area to be constructed under the
proposed FLPE Project;
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(b) capital and maintenance dredging within parts of the Port associated with
deepening and widening existing channels and swing basins, and the creation of
new channels, swing basins and berth pockets;

(c) disposal of some of the dredged material into the bunded reclamation area and
some of the dredged material into an offshore disposal site.

On or about 15 April 2010, GPC published to the Coordinator-General an Environmental
Impact Statement Addendum (the DDP EIS Addendum) for the then proposed Dredging
and Disposal project, which comprised:

(a) Environmental Impact Statement Addendum [GPC.999.002.3328];

(b) Addendum Appendix A — Dredge Area Option 1B Sediment Characterisation
Study [GPC.999.002.3362];

(c) Addendum Appendix B — Dredge Area Option 2A Sediment Characterisation
Study [GPC.999.002.3742];

(d) Addendum Appendix C — Additional Numerical Modelling [GPC.999.002.4187].

In July 2010, the Coordinator-General published a report in relation to the DDP EIS
[GPC.001.005.7748] (CG Dredging Report) (which report is referred to in the SOC
variously as the CG Dredging Report and the CG Dredging and Disposal Report).

As to paragraph 10(a) of the SOC:
(a) GPC denies the allegation because the proposed Dredging and Disposal Project:

(1) was not declared a “significant project” under the Development Act,
within the meaning of that term in section 26 of the Development Act, by
the Coordinator-General on or about 9 April 2009;

(11) was declared a “significant project” under the Development Act (as in
force at the time), within the meaning of that term in section 26 of the
Development Act, by the Coordinator-General on 24 April 2009;

(b) the declaration referred to in subparagraph (a)(ii) above followed the submission
by GPC to the Coordinator-General of an Initial Advice Statement in relation to
the proposed Dredging and Disposal Project in February 2009
[GPC.500.132.1693; GPC.500.132.1629] and a revised version in May 2009
[GPC.999.001.6207].

As to paragraph 10(b) of the SOC, GPC:

(a) denies the allegations because it denies the allegation in paragraph 10(a) of the
SOC, as pleaded above;

(b) says that:

(1) as a result of the Coordinator-General’s declaration of the proposed
Dredging and Disposal Project as a “significant project” under the
Development Act as pleaded in paragraph 29(a)(ii) above, GPC was

21



required to prepare an Environmental Impact Statement for the proposed
Dredging and Disposal Project to proceed with the project;

(11) the Environmental Impact Statement was required to be prepared in
accordance with Part 4 of the Development Act and Chapter 3, Part 1 of
the EP Act.

31 As to paragraph 10(c) of the SOC, GPC:

(2)

(b)

(c)

(d)

says that, by email sent on 12 May 2009 [GPC.500.132.1965;
GPC.500.132.1966], GPC referred the proposed Dredging and Disposal Project
to the Commonwealth Environment Minister for a determination (pursuant to
section 75(1) of the EPBC Act) as to whether the action is a controlled action
within the meaning of the EBPC Act;

says that, by that referral, GPC agreed to be nominated as the proponent for the
action;

says that, pursuant to section 75(1) of the EPBC Act, the Commonwealth
Environment Minister was required to decide whether the action that was the
subject of the proposal is a controlled action and which provisions of Part 3 of the
EBPC Act (if any) are controlling provisions for the action;

denies the allegation because:
(1) no referral as alleged was made on or about 18 May 2009;

(i1) GPC’s referral of the Dredging and Disposal Project to the
Commonwealth Minister pursuant to section 68 of the EPBC Act was as
described in subparagraphs (a) and (b) above;

(ii1))  the referral as described in subparagraph (a) above was not a referral for a
determination to be made pursuant to section 87 of the EPBC Act
because:

(A)  section 87 did not require the Commonwealth Environment
Minister to determine whether the action that was the subject of
the proposal is a controlled action but required the
Commonwealth Environment Minister to decide, if section 87 was
applicable, which approach was to be used for assessment of the
relevant impacts of an action that the Commonwealth
Environment Minister had decided was a controlled action; and

(B) section 87 was not, in any event, applicable to the assessment of
the Dredging and Disposal Project, for the reasons pleaded below.

32 As to paragraph 10(d) of the SOC, GPC:

(a)

admits that a letter and notification dated 18 June 2009 issued to GPC by the
Department of Environment, Water, Heritage and the Arts [GPC.200.001.6085]
stated that a decision had been made under section 75 of the EPBC Act that the
proposed Dredging and Disposal Project, as described in the referral made on 12
May 2009 (as pleaded above), was a controlled action;
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(b)

(©)

(d)
(e)

says that the notification further stated that:

(1)

(ii)

(iii)

(iv)

the person authorised to make the decision was Ms Vicki Middleton,
Assistant Secretary, Environmental Assessment Branch;

the project will require assessment and approval under the EPBC Act
before it can proceed,

the project will be assessed under the Bilateral Agreement with the
Queensland Government;

the designated proponent is GPC,;

does not admit the allegation that the Dredging and Disposal Project was
determined “by the Commonwealth Environment Minister” to be a controlled
action because:

(1)

(ii)

the letter and notification dated 18 June 2009 do not refer to a
determination made personally by the Commonwealth Environment
Minister but indicate that the decision was made Ms Vicki Middleton,
Assistant Secretary, Environmental Assessment Branch;

it remains uncertain as to the truth or falsity of the allegation despite
having made reasonable enquiries;

admits paragraph 10(d)(i);

as to paragraph 10(d)(ii):

(1)

(ii)

admits that, as a result of the decision referred to in paragraph (a) above
and section 67A of the EPBC Act, the actions determined to be a
“controlled action” could not be taken by a person unless an approval of
the taking of the action by the person was in operation under Part 9 of the
EPBC Act for the purposes of the relevant provision of Part 3 of the
EBPC Act;

denies that the proposed Dredging and Disposal Project could only be
undertaken if assessed and approved by accredited assessment processes
of the Queensland Government because:

(A)  section 87(1)(a) of the EPBC Act (as in force at the time), being a
provision within Part 8 of the EPBC Act, identified “assessment
by an accredited assessment process” as one of the approaches
which must be used for assessment of the relevant impacts of an
action that the Commonwealth Environment Minister has decided
is a controlled action;

(B)  however, pursuant to section 83(1) of the EPBC Act (as in force at
the time), Part 8 of the EPBC Act did not apply in relation to an
action if:

(1) the action is to be taken in a State or self-governing
Territory; and
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(©

2)

©)

a bilateral agreement between the Commonwealth and the
State or Territory declares that actions in a class that
includes the action need not be assessed under this Part;
and

the provision of the bilateral agreement making the
declaration is in operation in relation to the action;

at the time of the decision referred to in paragraph (a) above, and
at all times until the issue of the Commonwealth DDA:

(1)

2)

the proposed Dredging and Disposal Project involved
action to be taken in a State (namely Queensland); and

a bilateral agreement between the Commonwealth and the
State of Queensland declared that actions in a class that
include such action need not be assessed under Part 8 of
the EPBC Act, such bilateral agreement being, from time
to time, recorded by the following agreements (Bilateral
Agreement):

(1) in or about August 2004, the Australian
Government and the Queensland Government
entered into “An agreement between the Australian
Government and the State of Queensland under
section 45 of the Australian Government
Environmental Protection and Biodiversity
Conservation Act 1999 relating to environmental
assessment”, which was the bilateral agreement
from that date until 11 August 2009;

(i1) on or about 11 August 2009, the Australian
Government and the Queensland Government
entered into “An agreement between the Australian
Government and the State of Queensland under
section 45 of the Australian Government
Environmental Protection and Biodiversity
Conservation Act 1999 relating to environmental
assessment” [GPC.908.001.0049], which
agreement, as amended in the manner identified
below, was the bilateral agreement until after the
issue of the Commonwealth DDA;

(iii)  on or about 12 December 2009, the Australian
Government and the Queensland Government
entered into “An agreement between the Australian
Government and the State of Queensland under
section 45 of the Australian Government
Environmental Protection and Biodiversity
Conservation Act 1999 amending the Principal
Agreement relating to environmental assessment”
[GPC.908.001.0063], which agreement amended
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(D)

(E)

the agreement referred to in the previous
subparagraph with effect from 18 December 2009;

3) the provision of the Bilateral Agreement making the
declaration referred to in subparagraph (2) above was in
operation in relation to such actions;

as pleaded above, the notification dated 18 June 2009 stated that
the project was to be assessed under the Bilateral Agreement;

in the premises:

(1) Part 8 of the EPBC Act did not apply in relation to the
“controlled actions” about the subject of the letter and
notification dated 18 June 2009;

(2) such actions could be undertaken other than by an
assessment and approval by accredited assessment
processes of the Queensland Government (and other than
by the other assessment processes referred to in section
87(1) of the EPBC Act);

3) the assessment and approval of such actions was the
subject of the Bilateral Agreement referred to above.

As to paragraph 10(e) of the SOC, GPC:

(a)

(b)

(©)

admits that the proposed Dredging and Disposal Project was the subject of an
Environmental Impact Statement, namely the DDP EIS referred to in
paragraph 25 above;

denies that the DDP EIS was comprised only of the component parts referred in
paragraph D of the particulars to paragraph 10(e)(i) of the SOC because the DDP
EIS also included numerous Appendices which were marked A to AA, as
identified in paragraph 25 above;

as to paragraph 10(e)(1):

(1)

(ii)

says that, pursuant to section 41 of EP Act, GPC as the proponent for the
proposed Dredging and Disposal Project was required to prepare a draft
terms of reference for the DDP EIS that allowed the purposes of the
proposed DDP EIS to be achieved for the Dredging and Disposal Project;

denies the allegation because:

(A)

(B)

pursuant to section 46(1) of the EP Act (as in force at the time),
the final terms of reference were to be prepared and published by
the chief executive (within the meaning of the EP Act); and

pursuant to section 30 of the Development Act (as in force at the
time), the Coordinator-General was required to finalise the terms
of reference and give GPC a copy;
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35

(d)

(ii1))  says that a final terms of reference for the DDP EIS was issued to GPC on
or about 8 September 2009 (the final terms of reference being Appendix
A to the DDP EIS);

as to paragraph 10(e)(ii):

(1) admits that GPC published the DDP EIS to the Coordinator-General in
November 2009;

(11) says that the DDP EIS was prepared in compliance with the requirements
of the EPBC Act, the EP Act and the Development Act (each as in force
at the time); and

(ii1))  otherwise denies the allegations because the DDP EIS was not published
by GPC to the Coordinator-General in “purported compliance” with such
legislative requirements because, as pleaded above, it was prepared in
compliance with such requirements.

As to paragraph 10(f) of the SOC, GPC:

(2)

(b)

(©)

admits that the Dredging and Disposal Project was the subject of a document
titled “EIS Supplementary Information Document” dated April 2010 (DDP SIS)
which concerned responses to submissions received in respect of the DDP EIS;

denies that the DDP SIS was comprised only of the document which is
GPC.001.005.7748 because the DDP SIS also included Appendices, being
[GPC.999.002.4467], [GPC.999.002.4621], [GPC.999.002.4639],
[GPC.999.002.4657], [GPC.999.002.4674], [GPC.999.002.4680],
[GPC.999.002.4686], [GPC.999.002.5143] and [GPC.999.002.5157];

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 10(g) of the SOC, GPC:

(a)

(b)

admits that the proposed Dredging and Disposal Project was the subject of the
CG Dredging Report;

as to paragraph 10(g)(1):
(1) admits that:

(A)  the CG Dredging Report was prepared pursuant to section 35 of
the Development Act (as in force at the time);

(B)  section 35 of the Development Act (as in force at the time)
provided that, in evaluating the Dredging EIS, the Coordinator-
General may (among other matters) evaluate the environmental
effects of the proposed Dredging and Disposal Project and any
other related matters;

(C)  the CG Dredging Report evaluated the environmental effects of
the proposed Dredging and Disposal Project;
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(©)

(d)

(e)

(i)

otherwise does not admit the allegations because it remains uncertain as
to their truth or falsity despite having made reasonable enquiries;

as to paragraph 10(g)(ii):

(1)

(ii)

(iii)

admits that the CG Dredging Report was provided to the Commonwealth
Environment Minister prior to the issue of the Commonwealth DDA;

says that the CG Dredging Report is referred to in the Commonwealth
DDA;

otherwise does not admit the allegations because it remains uncertain as
to their truth or falsity despite having made reasonable enquiries;

as to paragraph 10(g)(iii):

(@)

(ii)

admits that the CG Dredging Report included the following statements:

“Potential impacts on commercial fisheries were considered in the
EIS and additional information was provided in the SID. The EIS
suggested that there would not be significant impacts on the
Jjuvenile fishery productivity in this area. This argument is not
supported by DEEDI, Queensland Seafood Industry Association
(OSIA), GRC and a number of public submitters.”

otherwise denies the allegations because they do not accurately reflect the
terms of the CG Dredging Report;

as to paragraph 10(g)(iv):

(@)
(i)

(iii)

admits that the CG Dredging Report contained various conditions;

refers to the matters pleaded below in response to Section D.2 of the
SOC;

otherwise does not admit the allegations because it remains uncertain as
to their truth or falsity despite having made reasonable enquiries.

36 As to paragraph 10(h) of the SOC, GPC:

(2)

says that the proposed Dredging and Disposal Project contemplated:

(1)
(i)

(iii)

the works described in paragraph 10(h)(i);

design and construction of a bunded reclamation area of approximately
235 hectares contiguous with and north of the reclamation area to be
constructed under the proposed FLPE Project;

design and construction of a bund wall for the purposes of the bunded
reclamation area;
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38

(b)

(iv)  disposal of some of the dredged material (from the dredging referred to in
paragraph 10(h)(i) of the SOC) into the bunded reclamation area and
some of the dredged material into an offshore disposal site;

denies the allegations because:

(1) the Dredging and Disposal Project was not undertaken, as pleaded below,
and accordingly did not “involve” the alleged works;

(11) the works contemplated by the proposed Dredging and Disposal Project
are more accurately described in subparagraph (a) above than in
paragraph 10(h) of the SOC.

As to paragraph 10(i) of the SOC, GPC:

(2)

(b)

(c)

(d)

says that, if the Dredging and Disposal Project had been undertaken, prior to
commencement of the works the subject of that project, the following approvals
would have been required:

(1) an approval as described in paragraph 10(i)(i) of the SOC;
(11) a permit as described in paragraph 10(i)(ii) of the SOC comprising:

(A)  dredging, assessed by DERM, as concurrence agency, against the
Coastal Protection and Management Act 1995 (Qld) (Coastal
Act);

(B)  bund wall construction, assessed by DERM, as concurrence
agency, against the Coastal Act;

(C)  reclamation (disposal of dredge spoil), assessed by DERM, as
concurrence agency, against the Coastal Act; and

(D)  removal, destruction or damage of marine plants, assessed by
DEEDI, as concurrence agency, against the Fisheries Act 1994

(Qld);

(i)  adevelopment approval and registration certificate as described in
paragraph 10(i)(iii) of the SOC;

otherwise denies that, if the Dredging and Disposal Project had been undertaken,
prior to commencement of the works the subject of that project an approval as
described in paragraph 10(i)(ii) of the SOC would have been required because the
relevant approval is more accurately described in subparagraph (a)(ii) above;

says that, as pleaded above, the Dredging and Disposal Project was not
undertaken;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 10(j) of the SOC, GPC denies the allegations for the reasons pleaded
above in response to paragraph 9(e) of the SOC.
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B.5. Modification of the Reclamation Area

39 As to paragraph 11 of the SOC, GPC:

(2)

(b)
(©)
(d)

(e)
(®

responds to the allegation on the basis that the CG Dredging and Disposal Report
is the same document as the CG Dredging Report;

admits that the CG Dredging Report was published in July 2010;
admits that the Commonwealth DDA was granted on 22 October 2010;

admits that as a result of communications with the Commonwealth Government
in relation to the proposed FLPE Project and the proposed Dredging and Disposal
Project, GPC modified the proposed works including by reshaping and reducing
the total area of the bunded reclamation areas which had been proposed by those
projects;

refers to its pleading below in response to Section G of the SOC;
otherwise does not admit the allegations because:

(1) it is unclear whether the expression “original reclamation area” is
intended to refer to an area which is different to the total area of the
bunded reclamation areas which had been proposed by the proposed
FLPE Project and the proposed Dredging and Disposal Project;

(i1) it remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries.

B.6. Approvals

Commonwealth DDA

40 As to paragraph 12(a) of the SOC, GPC:

(2)

(b)

(c)

(d)

(e)

(®

responds on the basis that the reference to the Commonwealth Minister is
intended to be to the Commonwealth Environment Minister;

admits that or about 22 October 2010 the Commonwealth Environment Minister
issued the Commonwealth DDA [GPC.200.065.8910] in respect of the project
referred to in that approval (being the Project as defined above);

admits that GPC was the person to whom the Commonwealth DDA was granted;

says that the Commonwealth DDA was issued pursuant to sections 130(1) and
133 of the EPBC Act;

denies the allegation in paragraph 12(a)(i) because the Commonwealth DDA did
not state as alleged;

says that a letter from the Commonwealth Environment Minister to GPC which
enclosed the Commonwealth DDA (and other permit) [GPC.200.065.8910] stated
that the Commonwealth DDA does not affect obligations to comply with any
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41

42

(2

other laws of the Commonwealth, state or territory that are applicable to the
action;

admits that the Commonwealth DDA was subsequently amended on the dates
identified in paragraph D of the particulars to paragraph 12(a) of the SOC.

It was a condition of the Commonwealth DDA (by condition 7) that the Western Basin
land reclamation area be no greater than 300 hectares in total and must be constructed
generally in accordance with the design as shown at Annexure 2 to the Commonwealth

DDA.

In relation to the Commonwealth DDA:

(a)

(b)

pursuant to section 133(2A) of the EPBC Act as in force at all material times, the
Commonwealth DDA was an approval of the taking of the actions specified in it
by:

(1) GPC (as the holder of the Commonwealth DDA); and

(i1) a person authorised, permitted or requested by GPC, or by another person
with the consent or agreement of GPC, to take the action;

pursuant to section 134(1A) of the EPBC Act as in force at all material times, an
approval of the taking of an action by GPC was subject to the condition that, if
GPC authorised, permitted or requested another person to undertake any part of
the action, GPC must take all reasonable steps to ensure that:

(1) the other person is informed of any condition attached to the approval that
restricts or regulates the way in which that part of the action may be
taken; and

(11) the other person complies with any such condition.

Operational Works Permit

43

44

On 24 February 2011, DERM issued to GPC a decision notice pursuant to section 334 of

the SPA in respect of an application for a development approval made on 28 September
2010 [GPC.999.001.3313] (Operational Works Permit).

The Operational Works Permit included:

(2)

(b)
(©)
(d)

as Attachment 2, DERM Permit number SPDCO01013810 issued pursuant to
section 334 of the SPA, which included conditions (DERM Conditions for
Operational Works Permit);

as Attachment 3, Approved Plans;
as Attachment 4, GPC Referral Agency Response, which included conditions;

as Attachment 5, Maritime Safety Queensland Referral Agency Response, which
included conditions;
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45

(e) as Attachment 7, Department of Employment, Economic Development and
Innovation (DEEDI) Referral Agency Response, which included conditions.

As to paragraph 12(b) of the SOC, GPC:

(a) admits that on or about 24 February 2011 DERM issued the Operational Works
Permit to GPC;

(b) admits that the Operational Works Permit was subsequently amended and
reissued on the dates identified in paragraph C of the particulars to paragraph
12(b) of the SOC;

(©) denies that DERM was permitted to impose Conditions pursuant to section 39(3)
of the Development Act because section 39(3) of the Development Act did not
confer a power on DERM to impose conditions in respect of the Operational
Works Permit;

(d) says that:

(1) DERM’s power to impose conditions in respect of the Operational Works
Permit was a power pursuant to the SPA;

(i1) the effect of section 39(3) of the Development Act was that such
conditions were not to be inconsistent with conditions stated by the
Coordinator-General’s report which attached to the Operational Works
Permit pursuant to section 39(1)(a) of the Development Act;

(iii)  DERM was not permitted to impose conditions in relation to the
Operational Works Permit which were inconsistent with the CG’s FL
Conditions and the CG’s WBDD Conditions to the extent those
conditions applied to the Operational Works Permit;

(e) otherwise does not admit the allegations because:

(1) the expression “CG Expansion Report Conditions” is not defined by the
SOC and the meaning of the expression is unclear;

(11) the expression “CG Dredging Report Conditions™ is not defined by the
SOC and the meaning of the expression is unclear;

(ii1)) it remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries.

Dredging Permit

46

47

On or about 28 June 2011, DERM issued to GPC a decision notice pursuant to section
334 of the SPA in respect of an application for a Development Approval made on
15 January 2011 [GPC.999.001.7240] (Dredging Permit).

The Dredging Permit included:

(a) as Attachment 2, DERM Permit number SPDE01611411 dated 24 June 2011
issued pursuant to section 334 of the SPA (being a Development Approval for a
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material change of use of premises for an environmentally relevant activity),
which included conditions (DERM Dredging Permit);

(b) as Attachment 3, DEEDI Referral Response, which included conditions;
(©) as Attachment 4, GPC Referral Response, which included conditions;

(d) as Attachment 5, Maritime Safety Queensland Referral Response, which included
conditions.

As to paragraph 12(c) of the SOC, GPC:
(a) admits that on or about 24 June 2011 DERM issued the Dredging Permit to GPC;

(b) admits that the Dredging Permit was subsequently amended and reissued on the
dates identified in paragraph C of the particulars to paragraph 12(c) of the SOC;

(©) denies that DERM was permitted to impose Conditions pursuant to section 39(3)
of the Development Act because section 39(3) of the Development Act did not
confer a power on DERM to impose conditions in respect of the Dredging
Permit;

(d) says that:

(1) DERM’s power to impose conditions in respect of the Dredging Permit
was a power pursuant to the SPA;

(i)  the effect of section 39(3) of the Development Act was that such
conditions were not to be inconsistent with conditions stated by the
Coordinator-General’s report which attached to the Dredging Permit
pursuant to section 39(1)(a) of the Development Act;

(iii) DERM was not permitted to impose conditions in relation to the Dredging
Permit which were inconsistent with the CG’s FL Conditions and the CG’s
WBDD Conditions to the extent those conditions applied to the Dredging

Permit;
(e) otherwise does not admit the allegations because:
(1) the expression “CG Expansion Report Conditions” is not defined in the

SOC and the meaning of the expression is unclear;

(11) the expression “CG Dredging Report Conditions™ is not defined in the
SOC and the meaning of the expression is unclear;

(ii1)) it remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries.
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B.7.

49

The alleged Projects

As to paragraph 13 of the SOC, GPC:

(2)

(b)

denies that the “Projects”, as defined in the SOC, were undertaken, as pleaded
above and for the reasons pleaded above;

admits that the works undertaken by GPC by its officers, servants or agents, or by
its contractors, in connection with the Project (Project Works), included:

(1) in relation to paragraph 13(a) of the SOC, the preparation of
environmental assessments;

(11) in relation to paragraph 13(b) of the SOC, obtaining the following
regulatory approvals:

(A)  the Commonwealth DDA;
(B)  the Operational Works Permit;
(C)  the Dredging Permit;

(ii1))  in relation to paragraph 13(c) of the SOC, the preparation of tender
documents and contracts pertaining to the Project, including the Abigroup
Contract, the VODI Contract and the VODI Parcel 5 Contract;

(iv)  inrelation to paragraph 13(d) of the SOC, the commissioning and
implementation of:

(A)  the Dredging Management Plan;

(B)  the Flora and Fauna Management Plan;
(C)  the Water Quality Management Plan;
(D)  the ASS Management Plan,

as referred to below;

(v) in relation to paragraph 13(e) of the SOC, the design and construction of
the Bund Walls (by GPC’s contractors);

(vi)  inrelation to paragraph 13(f) of the SOC, the dredging of Spoil as
authorised or contemplated by the approvals referred to in
subparagraph (i) above (by GPC’s contractors);

(vil)  in relation to paragraph 13(g) of the SOC:

(A)  the depositing of some of the Spoil into the Modified Reclamation
Area, in a total volume of approximately 4.6 cubic metres; and

(B)  the depositing of some of the Spoil at the Offshore Disposal Site,
in a total volume of approximately 22.1 cubic metres,

33



50

(c)

(d)

(e)

by GPC’s contractors;
further as to paragraph 13(a) of the SOC:

(1) denies that GPC was required to prepare environmental assessments as
alleged in Section D.1.4 of the SOC (being paragraph 19 of the SOC) for
the reasons pleaded below in response to paragraph 19 of the SOC;

(i1) otherwise does not admit the allegations because:

(A)  paragraph 19 of the SOC does not refer to any particular
environmental assessments;

(B) it remains uncertain as to the truth or falsity of the allegations
despite having made reasonable enquiries;

denies that all of the works undertaken by GPC’s contractors were works
undertaken “by GPC” because such works were not undertaken by GPC where
they were undertaken by GPC’s contractors acting as independent contractors and
not as GPC’s agent;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

GPC’S ALLEGED ROLE IN RELATION TO THE PROJECT WORKS

As to paragraph 14(a) of the SOC, GPC:

(2)

(b)

(©)

admits that at all times since it was incorporated pursuant to the Corporations Act
on or about 1 July 2008 it has been the “port authority” within the meaning of the
Transport Infrastructure Act for the Port of Gladstone;

denies that it was the “port authority” within the meaning of the Transport
Infrastructure Act for the Port of Gladstone prior to 1 July 2008 because it was
not incorporated until 1 July 2008;

says that:

(1) from the date when the Transport Infrastructure Act came into force until
on or about 14 March 2008, an entity known as “Central Queensland
Ports Authority” was the “port authority” within the meaning of the
Transport Infrastructure Act for the Port of Gladstone;

(i1) from on or about 14 March 2008 to 1 July 2008, Central Queensland
Ports Authority continued in existence under the name “Gladstone Ports
Corporation”, and “Gladstone Ports Corporation” was the “port authority”
within the meaning of the Transport Infrastructure Act for the Port of
Gladstone.
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53

As to paragraph 14(b) of the SOC:

(a)

(b)

(c)

(d)

at all material times, the effect of sections 267 and 286(5) of the Transport
Infrastructure Act has been that “Strategic Port Land” means land included in a
port authority’s approved land use plan;

the Bund is within the boundaries of the Strategic Port Land for the Port of
Gladstone as designated by Appendix B (Map A) of the land use plan which took
effect from 9 March 2012 [GPC.008.005.6904];

GPC accordingly admits that the Bund formed part of the Strategic Port Land for
the Port of Gladstone since 9 March 2012;

GPC otherwise does not admit the allegations because it remains uncertain as to
their truth or falsity despite having made reasonable enquiries.

As to paragraph 14(c) of the SOC, GPC:

(2)
(b)

admits the allegation;

says that the Projects were not undertaken, as pleaded above.

As to paragraphs 14(d) and (e) of the SOC, GPC:

(a)
(b)

(©)

(d)

says that the Projects were not undertaken, as pleaded above;

admits that it was responsible for and incurred costs of works undertaken for or in
connection with the Project;

admits that the cost of the works undertaken for or in connection with the Project
was partly funded by third parties pursuant to:

(1) the Channel Early Works Funding Contribution Agreement dated 6
September 2010 (CEW Funding Agreement) [GPC.999.001.6272]; and

(11) the Dredging Works Funding Contribution Agreement dated 25 February
2011 (Dredging Funding Agreement) [GPC.999.001.6373;
GPC.200.032.0612];

in relation to the CEW Funding Agreement:

(1) admits that it was an agreement as described in paragraph 14(e)(i)(1) of
the SOC;

(11) as to paragraph 14(e)(i)(2)a:

(A)  says that clause 7.1(1) of the General Conditions provided that
GPC must, subject to its rights to propose Variations (as defined
by the agreement) and its other rights under that agreement,
procure the carrying out of the Channel Early Works (as defined
by that agreement, and which included obtaining and maintaining
all Approvals (as defined by that agreement)) in accordance with
the matters referred to in clause 7.1(1) of that agreement;
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(iii)

(iv)

(B)

denies the allegation because it does not fully and accurately state
the terms of clause 7.1 of the General Conditions, including as
pleaded above;

as to paragraph 14(e)(i)(2)b:

(A)

(B)

©)

(D)

says that clause 10.1(1) of the General Conditions provided that
the “Funding Parties” (as defined by the agreement) must make
payments to GPC as set out in clause 10;

says that clause 10.1(2) provided that each of the Funding Parties
must pay GPC an amount equivalent to the relevant Funding
Party’s “Funding Contribution”;

says that “Funding Contribution” was defined by the agreement as
meaning a proportion of the “Project Costs” (as defined by the
agreement) to be contributed by that Funding Party, as determined
by the Funding Contribution Methodology (as defined by the
agreement) and which, for the different participation shown in
Schedule 2, where applicable, will be the proportion of Project
Costs specified in Schedule 2 for each Funding Party;

otherwise denies the allegation because it does not fully and
accurately state the terms of clause 10 of the General Conditions,
including as pleaded above;

as to paragraphs 14(e)(i)(2)c and d:

(A)

says that clause 8.1 of the General Conditions provided (inter
alia):

“The Project Costs comprise all Costs that have been or will be
properly and reasonably incurred by GPC in carrying out or
causing to be carried out the Channel Early Works in accordance
with this Agreement, including but not limited to:

(1) the Costs of obtaining and maintaining all necessary
Approvals for the Channel Early Works;

(2) the Costs of consultants and contractors engaged by GPC
in relation to carrying out the Channel Early Works,
including the tender process and the preparation of the
applicable contract documents,

(3) the Costs of technical studies and investigations, including
geotechnical investigations, environmental studies and
assessments and such other assessments as GPC considers
are necessary prior to the commencement of or during the
carrying out of the Channel Early Works,

(4) the reasonable internal and administrative Costs incurred
by GPC directly related to the carrying out and
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(6)

(7)

(8

9)

management of the Channel Early Works and
administering this Agreement, including allowances for
the time of GPC staff, travel Costs and expenses;

reasonable legal Costs incurred in connection with
undertaking the Channel Early Works and in preparation
of this Agreement;

the Cost of obtaining and maintaining all necessary
insurance policies and the payment of premiums and
excesses in relation to those policies;

any amount that GPC is lawfully required to pay to the
Early Works Contractor under the Early Works Contract
or otherwise in relation to carrying out of the Channel
Early Works, including amounts:

(a) payable by GPC to the Early Works Contractor
associated with the proper exercise of a right or
obligation by GPC as "Principal” or the
"Principal's Representative" under the Early
Works Contract:

(b) payable to the Early Works Contractor as a result
of the exercise of a right to terminate the Early
Works Contract at GPC's convenience because of
a failure by the Funding Parties to agree to
continue with the Channel Early Works past a
Funding Gate or otherwise; and

(c) incurred in relation to the variation of the Channel
Early Works for urgent protection of persons,
property or the Channel Early Works,

all other reasonable Costs of conducting the Channel
Early Works incurred after the date of this Agreement;
and

those anticipated Project Costs set out in the Scope and
Estimate that were incurred before the date of this
Agreement and which constitute Project Costs,

but such Costs are not to include any element of profit or general
overheads of GPC (other than such overheads comprised in the
Costs referred to in clause 8.1(4)) any costs which GPC is to
indemnify a Funding Party for under clause 9.5 or any such Cost
where the requirement to pay that Cost is caused by a breach by
GPC of its obligations under the Early Works Contract, this
Agreement or any other agreement to which GPC is a party
relating to the Channel Early Works or as a result of the negligent
act or omission of GPC”
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(B)

with capitalised terms having the meanings defined by the
agreement;

otherwise denies the allegation because it does not fully and
accurately state the terms of clause 8.1 of the General Conditions
as pleaded above;

(e) in relation to the Dredging Funding Agreement:

(1)

(i)

(iii)

admits that it was an agreement as described in paragraph 14(e)(ii)(1) of
the SOC;

as to paragraph 14(e)(ii)(2)a of the SOC:

(A)

(B)

says that pursuant to clause 10.1(1) of the General Conditions
provided that GPC must, subject to its rights to propose Variations
(as defined by that agreement) and its other rights under that
agreement, procure the carrying out of the Works (as defined by
that agreement, and which included obtaining and maintaining all
Approvals (as defined by that agreement)) in accordance with the
matters referred to in clause 10.1(1) of that agreement, including
“comply with all Laws and Approvals” (which terms were defined
by the agreement);

denies the allegation because it does not fully and accurately state
the terms of clause 10.1 of the General Conditions, including as
pleaded above;

as to paragraph 14(e)(ii)(2)b of the SOC:

(A)

(B)

©)

(D)

(E)

says that clause 13.1 of the General Conditions provided that each
Funding Party (as defined by the agreement) must pay GPC an
amount equivalent to the relevant Funding Party’s share of
Establishment Costs (as defined by the agreement), as specified
and notified by GPC to each Funding Party;

says that clause 13.2 of the General Conditions provided that the
Participating Funding Parties (as defined by the agreement) must
make payments to GPC on account of Project Costs (as defined by
the agreement), as set out in clause 13;

admits that “Establishment Costs” were defined in the manner
alleged;

admits that clause 11 of the General Conditions defined “Project
Costs” by (inter alia) the quoted words and provided that the
“Project Costs” included certain costs which were described by
reference to the “Works”;

otherwise denies the allegation because it does not fully and
accurately reflect the terms of the agreement;
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(®

otherwise does not admit the allegations because:

(1) the plaintiffs have not provided particulars of the costs to which they refer
in paragraphs 14(d) and (e) of the SOC;

(i1) it remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries.

As to paragraph 14(f) of the SOC, GPC, save as admitted below in response to the
allegations in Section D of the SOC, does not admit the allegations because:

(a)

(b)

the plaintiffs have not provided particulars of the source of the alleged obligation
and it does not know the basis on which the plaintiffs rely for the allegations;

it remains uncertain as to the truth or falsity of the allegations despite having
made reasonable enquiries.

As to paragraph 14(g) of the SOC, GPC:

(2)

(b)

(©)

admits that it engaged in the conduct which is admitted or alleged in this Defence
below, and that it had the power and authority to do so;

says that it undertook the Project with the assistance of numerous contactors,
including those identified below, and as pleaded below;

otherwise does not admit the allegations because:

(1) the plaintiffs have not provided particulars of the alleged actions or works
which are referred to;

(i1) it remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries.

As to paragraph 14(h) of the SOC, GPC:

Abigroup Contract

(a)

(b)

(©)

(d)

admits that it was the “Principal” under a contract as alleged in paragraph
14(h)(1)(1) (Abigroup Contract);

says that, pursuant to the Abigroup Contract [GPC.999.001.0069], it engaged
Abigroup to perform various works including to design and construct the Bund
including the Bund Walls;

admits that Abigroup was not engaged pursuant to the Abigroup Contract to
deposit Spoil;

otherwise does not admit the allegations in paragraph 14(h)(i)(2) because:
(1) the meaning of “associated works” is unclear;

(11) it remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries;
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D.

D.1.

(e) says that material terms of the Abigroup Contract are pleaded below;
VODI Contract and VODI Parcel 5 Contract

)} admits that, as the “Principal”, it was a party to a contract dated 12 May 2011
entitled “Contract No CS100060 Western Basin Main Works Dredging Parcels 1,
3 and 4” with Van Oord Australia Pty Ltd and Dredging International (Australia)
Pty Limited (together the “Contractor” as referred to in the contract, and VODI
as referred to below) [GPC.999.001.2076] (VODI Contract);

(g) otherwise denies the allegation in paragraph 14(h)(ii)(1) because the party to the
VODI Contract was Van Oord Australia Pty Ltd and not “Van Oord Australia” as
alleged;

(h) says that, pursuant to the VODI Contract, it engaged VODI to perform various
works including to perform dredging works in the Port and place the dredge
material in either the designated offshore location or in the Bund;

(1) otherwise does not admit the allegations in paragraph 14(h)(ii)(2) because:

(1) the meaning of the expressions “associated works” and “supply the Bund”
are unclear;

(11) it remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries;

) says that material terms of the VODI Contract are pleaded below;

(k) says that GPC also entered into a separate contract with VODI in or about March
2011 entitled “Contract No CS110010 - Contract for Western Basin Main Works
Dredging Parcel 5” [GPC.200.010.5529] (VODI Parcel 5 Contract);

Other contracts
D otherwise does not admit the allegations in paragraph 14(h) because:

(1) the plaintiffs have not identified the other “contracts for Project Works”
in respect of which it alleges that GPC was “the Principal”;

(11) it remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries.

GPC’s ALLEGED RESPONSIBILITIES IN RELATION TO THE PROJECT
WORKS

Management, risks and approvals

D.1.1. Port Authority

57

As to paragraph 15 of the SOC, GPC:

(a) admits the allegations in respect of the period during which GPC was the “port
authority” for the Port, as pleaded above;
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(b)

(c)

D.1.2. Master Plan

otherwise denies the allegations because GPC did not have the alleged
responsibilities during any period other than during which it was the “port
authority” for the Port;

refers to Section E.6 below.

58 As to paragraph 16 of the SOC, GPC:

(2)

(b)

(©)

says that:

(1)

(ii)

(iii)

pursuant to section 13 of the Development Act, it was required to
cooperate with the Coordinator-General in the performance by the
Coordinator General of the functions and duties of the Coordinator-
General;

pursuant to section 10(2) of the Development Act, the functions of the
Coordinator-General included preparation of plans such as the Master
Plan;

the Master Plan was prepared pursuant to section 10(2) of the
Development Act (as in force at the time);

admits that, in the premises of the matters pleaded in subparagraph (a) above and
in response to paragraph 8(b) of the SOC, GPC was required to cooperate with
the Coordinator-General in connection with the Master Plan:

(1)
(i)

in the respects alleged in paragraphs 16(a) and (c) of the SOC; and

to meet the requirements of DERM and the Commonwealth Department
of Environment, Water, Heritage and the Arts for a planning framework
that allowed the cumulative impacts of the numerous projects proposed in
the Western Basin to be coordinated;

otherwise denies the allegations because:

(1)

(i)

GPC’s responsibilities did not arise “under the Master Plan” but arose
pursuant to section 13 of the Development Act (as in force at the time) in
the premises of the content of the Master Plan;

GPC did not otherwise have the alleged responsibilities at any material
time.

D.1.3. Alleged commitments under Corporate Governance Guidelines

59 As to paragraph 17 of the SOC, GPC:

(2)

says that, at all material times:

(1)

section 16(c) of the GOC Act provided (inter alia):
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(A)  GPC’s board was accountable to the shareholding Ministers for
GPC’s performance;

(B) GPC’s statement of corporate intent formed the basis for
accountability;

(C)  performance was monitored by the Government against
performance targets specified in the statement of corporate intent;

(11) section 88 of the GOC Act provided that the role of GPC’s board
included:

(A)  ensuring that, as far as possible, GPC achieved, and acted in
accordance with, its statement of corporate intent and carried out
the objectives outlined in its statement of corporate intent;

(B) accounting to GPC’s shareholders i.e. the shareholding Ministers
for its performance as required by the GOC Act and other laws
applying to GPC;

(ii1))  section 7(2) of the GOC Act provided that it is intended that the statement
of corporate intent should represent an agreement between GPC’s board
of directors and its shareholding Ministers;

(iv)  section 109 of the GOC Act provided that, when a draft statement of
corporate intent of GPC is agreed to by the shareholding Ministers, it
becomes GPC’s statement of corporate intent for the relevant financial
year;

(b) admits that, in undertaking the Project Works during the 2011-2012 financial
year, GPC’s board had a responsibility to the shareholding Ministers of GPC (but
to no other person) to ensure that, as far as possible, GPC achieved, and acted in
accordance with, its statement of corporate intent and carried out the objectives
outlined in its statement of corporate intent for that financial year;

(©) otherwise does not admit the allegations because:
(1) the meaning of “commitments and statements it had published” is
unclear;

(i1) it is unclear whether the plaintiffs refer to publications other than the
statement of corporate intent for the 2011-2012 financial year;

(ii1))  GPC remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries.

60 As to paragraph 18 of the SOC, GPC:

(a) denies the allegations because the matters pleaded in paragraph 17 of the SOC do
not provide the premises for and support the allegations in paragraph 18 of the
SOC;
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(b) further or alternatively, denies that it was “required to” act as alleged in
paragraphs 18(a) and 18(b) of the SOC because:

(1) the alleged obligations were not imposed on it by any legislation or
regulations;

(11) further, in relation to paragraph 18(a) of the SOC, its functions as a port
authority for the Port of Gladstone, as stated by section 275 of the
Transport Infrastructure Act (as in force at the time of the Project), did
not include to “maintain the environmental integrity of” Gladstone
Harbour;

(c) further or alternatively, denies it was “required to” comply with the Corporate
Governance Guidelines as alleged in paragraph 18(c) of the SOC because of the
matters pleaded in subparagraph (e) below;

(d) says that it was appropriate industry practice at the time of undertaking the
Project for a person in its position, as a government owned corporation and a port
authority, to (by its officers, servants, agents or contractors):

(1) seek to maintain the environment integrity of Gladstone Harbour;

(11) effectively manage environmental approvals issued to it for major
projects;

(i11))  have regard to the Corporate Governance Guidelines applicable to
government owned corporations as published at the time by the
Queensland Government (Corporate Governance Guidelines) in
designing its corporate governance arrangements and in monitoring those
arrangements for ongoing relevance, such guidelines being “Government
Owned Corporations, Corporate Governance Guidelines for Government
Owned Corporations”, Version 2.0, Release Date February 2009;

(e) says that the Corporate Governance Guidelines:
(1) stated that the recommendations contained therein were not intended to be
prescriptive;

(11) stated that government owned corporations have the flexibility to
implement the relevant principle in the best manner they see fit, as long as
this can be justified,

(ii1))  stated that, in determining the extent to which to apply a principle,
government owned corporations may consider the costs and benefits,
taking into account matters such as the nature of their activities and the
risks they face, as well as resources available;

(iv)  included principles headed “Promote ethical and responsible decision
making” and “Recognise and manage risk”.

D.1.4. Alleged Environmental Assessments for Projects

61

As to paragraph 19 of the SOC, GPC:
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(2)

(b)

as to paragraph 19(a) concerning the preparation of the terms of reference for the
FLPE Project EIS and for the DDP EIS:

(@)

(i)

says that:

(A)  pursuant to section 41(1) of the EP Act (as in force at the time),
GPC was required to submit to the chief executive a draft terms of
reference for the EIS that allowed the purposes of the
environmental impact statement to be achieved for the relevant
project;

(B)  the function or purpose of the terms of reference was to outline
the issues to be considered in preparing the environmental impact
statement, to provide a framework for the environmental impact
statement, and to indicate types of studies and data to be provided
in the environmental impact statement;

(C)  GPC was not required to, and it was not appropriate industry
practice that a person in its position would, undertake the
“Necessary Assessments” as alleged in relation to or in connection
with the preparation of the terms of reference for the FLPE Project
EIS and for the DDP EIS;

denies the allegations in paragraph 19 in respect of the works described in
paragraph 19(a) because:

(A)  of the matters pleaded in subparagraph (i) above;

(B) further in relation to the FLPE Project EIS, the FLPE Project was
not declared to be or involve a “controlled action” within the
meaning of the EPBC Act;

in relation to paragraph 19(b) concerning the preparation of the FLPE Project EIS
and the DDP EIS, GPC:

(@)

says that, pursuant to section 40 of the EP Act (as in force at the time), the
purposes of the FLPE Project EIS and the DDP EIS, and the EIS process
as described in the EP Act, included:

(A)  to assess:

(1) the potential adverse and beneficial environmental,
economic and social impacts of the project;

(2) management, monitoring, planning and other measures
proposed to minimise any adverse environmental impacts
of the project;

(B)  to give enough information about such matters to the proponent,
Commonwealth and State authorities and the public;

(C)  to help the administering authority decide an environmental
authority application for which the EIS is required;
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(ii)

(iii)

(iv)

(D)

(E)

to give information to other Commonwealth and State authorities
to help them make informed decisions; and

to meet any assessment requirements under the EPBC Act for a
project that is, or includes, a controlled action under the EPBC
Act;

admits that, in preparing the FLPE Project EIS and the DDP EIS, GPC
was required to or it was appropriate industry practice that a person in its
position would (by its officers, servants, agents or contractors):

(A)

(B)

undertake all reasonably necessary assessments of:

(1) the potential adverse and beneficial environmental,
economic and social impacts of the project; and

(2) management, monitoring, planning and other measures
proposed to minimise any adverse environmental impacts
of the project,

as the project was proposed at the time of preparation of the
environmental impact statement, in order to achieve the purposes
stated in section 40 of the EP Act; and

give enough information about such matters to the Regulatory
Authorities to:

(1) help the authority decide an environmental authority
application for which the environment impact statement
was required;

(2) enable them to make informed decisions about
environmental conditions to be applied to an approval in
respect of the project;

3) meet any assessment requirements under the EPBC Act in
respect of matters the subject of a “controlled action”;

denies that, in preparing the FLPE Project EIS, GPC was required to, or it
was appropriate industry practice that a person in its position would,
undertake all reasonably necessary assessments as alleged in paragraph
19(c)(1)(2)c because the FLPE Project was not declared to be or involve a
“controlled action” within the meaning of the EPBC Act;

denies that, in preparing the DDP EIS, GPC was required to, or it was
appropriate industry practice that a person in its position would, undertake
all reasonably necessary assessments as alleged in paragraph 19(c)(1)(2)c
in relation to section 87(4) of the EPBC Act because, as pleaded above,
that provision was not applicable to an assessment of the matters the
subject of a “controlled action” in relation to the DDP EIS;
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(©)

otherwise denies the allegations in paragraph 19 in respect of the works
described in paragraph 19(b) because:

(A)

(B)

otherwise it was not required to act as alleged and it was not
appropriate industry practice that a person in its position would
act as alleged;

the sections of the EPBC Act pleaded in paragraph 19(c)(i)(2)c of
the SOC did not impose any “requirements to provide relevant
information” as alleged;

in relation to paragraph 19(c) concerning applying and obtaining necessary
regulatory approvals, GPC:

(@)
(i)

(iii)

repeats and relies on paragraph (b) above;

admits that, if there was a material change to the Project after preparation
of the FLPE Project EIS and DDP EIS, it was appropriate industry
practice that a person in its position would (by its officers, servants,
agents or contractors):

(A)

(B)

undertake all reasonably necessary assessments of:

(1) the potential adverse and beneficial environmental,
economic and social impacts of such change; and

(2) management, monitoring, planning and other measures
proposed to minimise any adverse environmental impacts
of the change,

in order to achieve the purposes stated in section 40 of the EP Act;
and

give enough information about such matters to the Regulatory
Authorities to:

(1) help the authority decide an environmental authority
application for which the environment impact statement
was required;

(2) enable them to make informed decisions about
environmental conditions to be applied to an approval in
respect of the project;

3) meet any assessment requirements under the EPBC Act in
respect of matters the subject of a “controlled action”;

otherwise does not admit the allegations because it remains uncertain as
to the truth or falsity of the allegations despite having made reasonable
enquiries.
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D.1.5. Allegations regarding obtaining Approvals

62

As to paragraph 20 of the SOC, GPC:

(2)

(b)

(c)

admits that the works the subject of the following approvals could not commence
until the approval had been obtained:

(1)
(i)
(iii)

the Commonwealth DDA;
the Operational Works Permit; and

the Dredging Permit;

admits that;

(@)

(i)

(iii)

in taking actions specified in the Commonwealth DDA, it was required to
comply with the conditions of the Commonwealth DDA applicable to
those actions, and says that this obligation arose pursuant to section 142
of the EPBC Act;

in undertaking works the subject of the Operational Works Permit, it was
required to comply with the conditions of that approval applicable to
those works;

in undertaking works the subject of the Dredging Permit during the period
in which it was the entity to which the Dredging Permit was issued, it was
required to comply with the conditions of that approval applicable to
those works;

otherwise denies the allegations because:

(@)

(i)

the allegations do not accurately reflect the requirements imposed by the
pleaded approvals;

in relation to the Commonwealth DDA, where GPC authorised, permitted
or requested another person to take actions specified in the
Commonwealth DDA

(A)  GPC was not required to comply with a condition or conditions of
taking such action;

(B)  such other person was required to comply with such condition or
conditions,

if GPC took all reasonable steps to ensure that:

(C)  the other person was informed of any condition attached to the
Commonwealth DDA that restricts or regulates the way in which
that part of the action may be taken; and

(D)  the other person complies with any such condition;
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(i11))  the “Project Works” as defined in paragraph 13 of the SOC include works
or actions prior to the issue of the Commonwealth DDA, the Operational
Works Permit and the Dredging Permit, namely:

(A)  the preparation of environmental assessments and provision of
information to Regulatory Authorities as alleged in paragraph 19
of the SOC;

(B)  the obtaining of the Commonwealth DDA, the Operational Works
Permit and the Dredging Permit;

(iv)  those alleged works or actions were not the subject of the Commonwealth
DDA, the Operational Works Permit or the Dredging Permit and GPC
was not required to obtain or comply with those approvals in undertaking
those works or actions;

(v) it is illogical to allege that GPC was required to obtain and comply with
an approval in obtaining the approval;

(vi)  GPC was not required to comply with the Dredging Permit during the
period in which it was not the entity to which the Dredging Permit was
issued.

D.2. Alleged obligation to comply with Conditions

63 As to paragraph 21(a) of the SOC, GPC:

(a)

(b)

admits that;

(1) Appendix 1, Schedule A to the CG Expansion Report stated that it
contained conditions that would attach to a development permit for
operational works issued under the SPA for the project (CG’s FL
Schedule A Conditions);

(11) the CG’s FL Schedule A Conditions were conditions of, and applicable
to, the Operational Works Permit to the extent the works the subject of
the Operational Works Permit were works the subject of the CG
Expansion Report;

(ii1))  GPC was required to comply with the CG’s FL Schedule A Conditions in
undertaking such works;

admits that:

(1) Appendix 1, Schedule B to the CG Expansion Report stated that it
contained recommended conditions that would attach to a development
permit for an environmentally relevant activity issued under the SPA for
the dredging components of the project (CG’s FL Schedule B
Conditions);

(11) the CG’s FL Schedule B Conditions were conditions of, and applicable to,
the Dredging Permit to the extent the works the subject of the Dredging
Permit were works the subject of the CG Expansion Report;
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(ii1))  GPC was required to comply with the CG’s FL Schedule B Conditions in
undertaking such works;

(©) otherwise denies the allegations in respect of the conditions referred to in
paragraphs 21(a)(i) and (ii) of the SOC because:

(1) they do not accurately describe the conditions and works to which the
conditions were applicable;

(11) GPC was not required to comply with the conditions other than as
pleaded in subparagraphs (a) and (b) above;

(i11)  further:

(A)  the conditions described in the CG Expansion Report were
conditions of the Operational Works Permit and the Dredging
Permit (to the extent alleged above);

(B)  the “Project Works” as defined in paragraph 13 of the SOC
include alleged works or actions prior to the issue of the
Operational Works Permit and the Dredging Permit, and prior to
the CG Expansion Report;

©) it is illogical to allege that GPC was required to obtain and
comply with conditions described in the CG Expansion Report in
respect of such works or actions;

(d) otherwise does not admit the allegations because:

(1) the plaintiffs have not identified any “mandatory Conditions described in
the CG Expansion Report” other than the conditions referred to in
paragraphs 21(a)(i) and (ii) of the SOC;

(i1) it remains uncertain as to the truth or falsity of the allegations in respect
of such other conditions despite having made reasonable enquiries.

64 As to paragraph 21(b) of the SOC, GPC:
(a) says that:

(1) Appendix 1, Schedule 1 to the CG Dredging Report stated that it provided
the Coordinator-General’s recommended stated conditions, pursuant to
Part 4 Division 4 of the Development Act, that apply to the Western
Basin Dredging and Disposal Project and that the development approval
is for an environmentally relevant activity, ERA 16 “extractive and
screening activities”, i.e. dredging, pursuant to the EP Act (CG’s
Dredging Schedule 1 Conditions);

(11) the CG’s Dredging Schedule 1 Conditions were conditions of, and

applicable to, the Dredging Permit to the extent the works the subject of
the Dredging Permit were the subject of the CG Dredging Report;
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(b)

(c)

(d)

(iii)

GPC was required to comply with the CG’s Dredging Schedule 1
Conditions in undertaking such works;

says that:

(1)

(ii)

(iii)

(iv)

Appendix 1, Schedule 2 to the CG Dredging Report stated that it
contained the Coordinator-General’s recommended stated conditions,
pursuant to Part 4 Division 4 of the Development Act, that apply to the
Western Basin Dredging and Disposal Project, and that the conditions are
taken to be concurrence agency development approval conditions for
operational works (tidal) (CG’s Dredging Schedule 2 Conditions);

the CG’s Dredging Schedule 2 Conditions included conditions relating to
a DMP and other management plans;

the CG’s Dredging Schedule 2 Conditions were conditions of, and
applicable to, the Operational Works Permit to the extent the works the
subject of the Operational Works Permit were the subject of the CG
Dredging Report;

GPC was required to comply with the CG’s Dredging Schedule 2
Conditions in undertaking such works;

says that:

(@)

(i)

(iii)

Appendix 1, Schedule 3 to the CG Dredging Report stated that it provided
the Coordinator-General’s imposed conditions, pursuant to Part 4,
Division 8 of the Development Act that apply to the Western Basin
Dredging and Disposal Project (CG’s Dredging Schedule 3 Conditions);

the CG’s Dredging Schedule 3 Conditions stated “imposed conditions” in
relation to environmental management plan, transport, land use,
environmental offsets, complaint monitoring, management and response,
compliance and auditing, and incident management;

the CG’s Dredging Schedule 3 Conditions were not binding pursuant to
section 39(6) of the Development Act;

other than as pleaded in paragraphs (a) and (b) above, denies the allegations in
respect of the conditions referred to in paragraphs 21(b)(i) and (ii) of the SOC

because:

(1) they do not accurately describe the conditions and works to which those
conditions were applicable;

(i1) GPC was not required to comply with those conditions other than as
pleaded in subparagraphs (a) and (b) above;

(i1)  further:

(A)  the conditions described in the CG Dredging Report were
conditions of the Operational Works Permit and the Dredging
Permit (to the extent alleged above);
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65

(e)

(B)  the “Project Works” as defined in paragraph 13 of the SOC
include alleged works or actions prior to the issue of the
Operational Works Permit and the Dredging Permit, and prior to
the CG Dredging Report;

©) it is llogical to allege that GPC was required to obtain and
comply with conditions described in the CG Dredging Report in
respect of such works or actions;

otherwise does not admit the allegations because:

(@)

(i)

it remains uncertain as to the truth or falsity of the allegations in respect
of such other conditions despite having made reasonable enquiries;

the plaintiffs have not identified any “mandatory Conditions described in
the CG Dredging Report” other than the conditions referred to in
paragraphs 21(b)(i), (i1) and (iii) of the SOC.

As to paragraph 21(c) of the SOC, GPC:

(2)

(b)

admits that:

(1)

(ii)

the Commonwealth DDA was issued subject to conditions stated in the
Commonwealth DDA;

in taking actions specified in the Commonwealth DDA, GPC was
required to comply with the conditions of the Commonwealth DDA
applicable to those actions, and says that this obligation arose pursuant to
section 142 of the EPBC Act;

otherwise denies the allegation because:

(1)
(i)
(iii)

there were no conditions “appended to”” the Commonwealth DDA
the conditions were not otherwise applicable;

where GPC authorised, permitted or requested another person to take
actions specified in the Commonwealth DDA:

(A)  GPC was not required to comply with a condition or conditions of
taking such action;

(B) such other person was required to comply with such condition or
conditions,

if GPC took all reasonable steps to ensure that:

©) the other person was informed of any condition attached to the
Commonwealth DDA that restricted or regulated the way in which
that part of the action may be taken; and

(D)  the other person complied with any such condition;
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(iv)

further:

(A)  the “Project Works” as defined in paragraph 13 of the SOC
include alleged works or actions prior to the issue of the
Commonwealth DDA, including:

(1) the preparation of environmental assessments and
provision of information to Regulatory Authorities as
alleged in paragraph 19 of the SOC; and

(2) the obtaining of the Commonwealth DDA;

(B)  those alleged works or actions were not the subject of the
Commonwealth DDA and GPC was not required to obtain or
comply with the Commonwealth DDA in undertaking those works
or actions;

©) further, it is illogical to allege that GPC was required to comply
with the conditions stated in the Commonwealth DDA in
obtaining the Commonwealth DDA or otherwise in relation to
works or actions prior to the issue of the Commonwealth DDA.

66 As to paragraph 21(d) of the SOC, GPC:

(a)

(b)

(©)

admits that the Operational Works Permit included:

(@)
(i)

(iii)

(iv)

as Attachment 2, the DERM Conditions for Operational Works Permit;

as Attachment 4, Gladstone Ports Corporation Referral Agency Response,
which included conditions;

as Attachment 5, Maritime Safety Queensland Referral Agency Response,
which included conditions;

as Attachment 7, Department of Employment, Economic Development
and Innovation Referral Agency Response, which included conditions;

admits that GPC was required to comply with those conditions in undertaking the
works the subject of the Operational Works Permit, to the extent they were not
inconsistent with the CG Conditions applicable to the Operational Works Permit;

otherwise denies the allegation because:

(1)
(i)

the conditions were not otherwise applicable;
further:

(A)  the “Project Works” as defined in paragraph 13 of the SOC
include alleged works or actions prior to the issue of the
Operational Works Permit, including:
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(1) the preparation of environmental assessments and
provision of information to Regulatory Authorities as
alleged in paragraph 19 of the SOC; and

(2) the obtaining of the Commonwealth DDA and the
Operational Works Permit;

(B)  those alleged works or actions were not the subject of the
Operational Works Permit and GPC was not required to obtain or
comply with the Operational Works Permit in undertaking those
works or actions;

(C)  further, it is illogical to allege that GPC was required to comply
with the conditions stated in the Operational Works Permit in
obtaining the Operational Works Permit or otherwise in relation to
works or actions prior to the issue of the Operational Works
Permit.

67 As to paragraph 21(e) of the SOC, GPC:

(a)

(b)

(c)

says that the Dredging Permit included:

(@)

(i)

(iii)

(iv)

as Attachment 2, DERM Permit number DPDC01013810 issued by
DERM, which included conditions (i.e. the DERM Dredging Permit);

as Attachment 4, Gladstone Ports Corporation Referral Agency Response,
which included conditions;

as Attachment 5, Maritime Safety Queensland Referral Agency Response,
which included conditions;

as Attachment 7, DEEDI Referral Agency Response, which included
conditions (DEEDI Conditions);

admits that GPC was required to comply with the DEEDI Conditions in
undertaking the works the subject of the Dredging Permit, to the extent they were
not inconsistent with the CG Conditions applicable to the Dredging Permit;

otherwise denies the allegation because:

(@)
(i)

the conditions were not otherwise applicable;
further:

(A)  the “Project Works” as defined in paragraph 13 of the SOC
include alleged works or actions prior to the issue of the Dredging
Permit, including:

(1) the preparation of environmental assessments and
provision of information to Regulatory Authorities as
alleged in paragraph 19 of the SOC; and
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(2) the obtaining of the Commonwealth DDA, the Operational
Works Permit and the Dredging Permit;

(B)  those alleged works or actions were not the subject of the
Dredging Permit and GPC was not required to obtain or comply
with the Dredging Permit in undertaking those works or actions;

(C)  further, it is illogical to allege that GPC was required to comply
with the conditions stated in the Dredging Permit in obtaining the
Dredging Permit or otherwise in relation to works or actions prior
to the issue of the Dredging Permit.

D.3. Alleged obligation to implement management plans

D.3.1. Allegations as to management plans required by conditions

68 As to paragraph 22 of the SOC, GPC:

(a) admits that conditions of the Commonwealth DDA, the Operational Works
Permit and the Dredging Permit included requirements to implement, variously:

(1) a dredge management plan, in relation to dredging and disposal;

(i1) a flora and fauna management plan, in relation to flora and fauna;

(ii1))  a water quality plan, in relation to water quality; and

(iv)  an acid sulfate soils management plan, in relation to acid sulfate soils,
(b) in relation to the water quality plan, admits the allegations;

(c) denies that GPC was required to implement or manage the implementation of the
pleaded plans in undertaking all of the Project Works because:

(1) the pleaded plans were conditions of the Commonwealth DDA, the
Operational Works Permit and/or the Dredging Permit;

(i1) to the extent the “Project Works”™ as defined in paragraph 13 of the SOC
include alleged works or actions prior to the issue of those approvals,
those works or actions were not the subject of those approvals and GPC
was not required by those approvals to implement or manage the
implementation of the pleaded plans in undertaking the works or actions;

(d) otherwise does not admit the allegations because:
(1) the meaning of the expression “manage the implementation of” is unclear;

(11) it remains uncertain as to the truth or falsity of the allegations in respect
of such other conditions despite having made reasonable enquiries.

D.3.2. Allegations as to management plans implemented

Dredge Management Plan
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69

As to paragraph 23(a) of the SOC, GPC:

(a)

(b)

(c)

(d)

(e)

admits that the Dredge Management Plan (as amended from time to time) was
prepared and implemented in undertaking aspects of the Project Works;

denies the allegation that GPC “purported to” implement such a plan in ostensible
compliance with its obligations as alleged in paragraph 22 of the SOC because, to
the extent those obligations existed as pleaded above in response to paragraph 22
of the SOC, GPC implemented such a plan in compliance with those obligations;

as to paragraph (a)(i):
(1) denies that the Projects were undertaken, as pleaded above;

(i1) admits that the Dredge Management Plan related to dredging and disposal
works components of the Project;

as to paragraph (a)(ii):

(1) says that the Dredge Management Plan specified the performance
objectives, actions and procedures to be carried out to minimise and
mitigate identified potential environmental impacts of dredging, transport
and disposal activities and meet approval requirements;

(11) denies the allegation that the Dredge Management Plan “purported to”
specify the matters pleaded in paragraph 23(a)(ii) of the SOC because of
the matters pleaded in subparagraph (i) above;

says that the Dredge Management Plan was prepared by Aurecon Australia Pty
Ltd (Aurecon), a specialist contractor engaged by GPC in connection with the
Project.

Flora and Fauna Management Plan

70

As to paragraph 23(b) of the SOC, GPC:

(2)

(b)

(c)

admits that the Flora and Fauna Management Plan (as amended from time to
time) was prepared and implemented in undertaking aspects of the Project
Works;

denies the allegation that GPC “purported to” implement such a plan in ostensible
compliance with its obligations as alleged in paragraph 22 of the SOC because, to
the extent those obligations existed as pleaded above in response to paragraph 22
of the SOC, GPC implemented such a plan in compliance with those obligations;

as to paragraph (b)(1):
(1) denies that the Projects were undertaken, as pleaded above;

(i1) admits that the Flora and Fauna Management Plan related to dredging and
disposal of Spoil within the Bund (or the East Banks Disposal site) as part
of the Project;
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(d)

(e)

as to paragraph (b)(i1):

(1) says that the Flora and Fauna Management Plan specified the
performance objectives, actions and procedures to be carried out to
minimise and mitigate identified potential environmental impacts of
dredging and disposal activities, and meet commitments made in the DDP
EIS, the CG Dredging Report and controlled action conditions and
approval requirements;

(i1) denies the allegation that the Flora and Fauna Management Plan was
“purportedly developed” as alleged in paragraph 23(b)(ii) of the SOC
because of the matters pleaded in subparagraph (i) above;

says that the Flora and Fauna Management Plan was prepared by Aurecon.

Water Quality Management Plan

71 As to paragraph 23(c) of the SOC, GPC:

(a)

(b)

(c)

(d)

(e)

admits that the Water Quality Management Plan (as amended from time to time)
was prepared and implemented in undertaking aspects of the Project Works;

denies the allegation that GPC “purported to” implement such a plan in ostensible
compliance with its obligations as alleged in paragraph 22 of the SOC because, to
the extent those obligations existed as pleaded above in response to paragraph 22
of the SOC, GPC implemented such a plan in compliance with those obligations;

as to paragraph (c)(i), admits that the Water Quality Management Plan related to
dredging works components of the Project;

as to paragraph (c)(ii):

(1) says that the Water Quality Management Plan was developed to manage
the potential ecological and water quality impacts of the dredging and
disposal of approximately 25.5 million cubic metres of material
associated with the Project;

(11) denies the allegation that the Water Quality Management Plan was
“purportedly developed” as alleged in paragraph 23(c)(ii) of the SOC
because of the matters pleaded in subparagraph (i) above;

says that the Water Quality Management Plan was prepared by Aurecon.

ASS Management Plan

72 As to paragraph 23(d) of the SOC, GPC:

(2)

(b)

admits that the ASS Management Plan (as amended from time to time) was
prepared and implemented in undertaking aspects of the Project Works;

denies the allegation that GPC “purported to” implement such a plan in ostensible
compliance with its obligations as alleged in paragraph 22 of the SOC because, to
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(©)
(d)

(e)

the extent those obligations existed as pleaded above in response to paragraph 22
of the SOC, GPC implemented such a plan in compliance with those obligations;

admits paragraphs (d)(i);
as to paragraph (d)(ii):

(1) says that the ASS Management Plan contained strategies and management
provisions to manage PASS material encountered during the proposed
dredging works, and aimed to ensure that the strategic placement of PASS
within both the Bund and the Offshore Disposal Site occurred in a manner
that would not adversely impact the environment;

(i1) denies the allegation that the ASS Management Plan was “purportedly
developed” as alleged in paragraph 23(d)(ii) of the SOC because of the
matters pleaded in subparagraph (i) above;

says that the ASS Management Plan was prepared by Gilbert & Sutherland Pty
Ltd (Gilbert & Sutherland), a specialist contractor engaged by GPC in
connection with the Project.

D.4. Alleged obligations arising from Conditions and Management Plans

D.4.1 Alleged general obligations

73 As to paragraph 24 of the SOC:

(2)

(b)

GPC was authorised to undertake the works described in the approvals that were
granted in relation to the Project, including:

(1) the Commonwealth DDA;

(i1) the Operational Works Permit;

(ii1))  the Dredging Permit;

GPC denies the allegations because:

(1) of the matters pleaded in subparagraph (a) above;

(i1) the approvals referred to in subparagraph (a) above included certain
conditions as stated in the CG Expansion Report and the CG Dredging
Report (as pleaded above), which were to be complied with in the
performance of the works the subject of those approvals in the manner
and to the extent pleaded above, however those conditions did not impose
a requirement on GPC as alleged to “undertake the [Project] Works to
ensure the [Project] Works were not inconsistent with the CG Conditions”
(as defined in the SOC);

(iii)  the alleged obligation cannot be inferred by reason of the matters alleged
in Section C of the SOC because:

(A)  those matters are untrue to the extent pleaded above;
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74

(c)

(iv)

(B) in any event, the alleged obligation cannot be inferred by reason
of those matters;

further or alternatively:

(A)  the Project Works as defined in paragraph 13 of the SOC include
alleged works and actions prior to publication of the FLPE Project
EIS, the DDP EIS and the DDP EIS, including preparation of
those documents, and prior to the publication of the CG
Expansion Report and the CG Dredging Report;

(B) it is illogical to allege (if it is alleged) that GPC was:

(1) authorised to undertake such works only in accordance
with descriptions in those documents, which had not been
prepared by the time of the works; or

(2) required to understand such works to ensure they were not
consistent with conditions that had not been stated by the
time of those works.

says that in any event the obligation alleged in paragraph 24(b) was not owed to
the Claimants.

As to paragraph 25 of the SOC, GPC:

(2)

(b)

(©)

admits that in respect of works which were the subject of the Operational Works
Permit and the CG Expansion Report, condition 1 of the CG’s FL Schedule A
Conditions provided that GPC (as the proponent) must conduct such works to
ensure that no environmental harm as defined by the EP Act was caused;

otherwise denies the allegations in respect of the Project Works because:

(1)

(ii)

(iii)

GPC was required pursuant to section 319 of the EP Act not to carry out
an activity that caused, or was likely to cause, environmental harm
(within the meaning of the EP Act) unless it took all reasonable and
practicable measures to prevent or minimise the harm;

GPC was not required to undertake the works “in a manner to ensure that
no environmental harm was caused”, as alleged;

the alleged obligation cannot be inferred by reason of the matters alleged
in Sections D.1, D.2, D.3. D.5, D.6 and D.7 of the SOC because:

(A)  those matters are untrue to the extent pleaded above;

(B) in any event, the alleged obligation cannot be inferred by reason
of those matters.

says that in any event the alleged obligation was not owed to the Claimants.
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76

As to paragraph 26 of the SOC, GPC:

(a)

(b)

(c)

(d)

(e)
(®

admits that condition 30 of the CG’s Dredging Schedule 2 Conditions provided
that “The release of water-borne contaminants from the activity must not cause
environmental nuisance’;

admits that this was a condition of undertaking the Project Works to the extent
the works were the subject of the Operational Works Permit and the CG
Dredging Report;

denies that this was otherwise a condition of undertaking the Project Works
because:

(1) the CG’s Dredging Schedule 2 Conditions were not otherwise conditions
of or applicable to the Project Works;

(i1) condition 3 of CG’s Expansion Schedule B Conditions did not state a
condition which imposed the alleged obligation,;

(ii1))  the Project Works as defined in paragraph 13 of the SOC include alleged
works and actions prior to publication of the CG Expansion Report and
the CG Dredging Report, and it is illogical to allege that GPC was to
undertake such works in accordance with conditions stated in those
reports;

denies that the alleged obligation is to be inferred by reason of the matters alleged
in Sections D.1, D.2, D.3. D.5, D.6 and D.7 of the SOC because:

(1) those matters are untrue to the extent pleaded above;

(i1) in any event, the alleged obligation cannot be inferred by reason of those
matters;

says that in any event the alleged obligation was not owed to the Claimants;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 27 of the SOC, GPC:

(a)

admits that it was a condition of undertaking the Project Works that any direct or
indirect discharge, including water and anything in water, from the Bund must
not cause:

(1) environmental harm;

(i1) adverse impacts on water quality objectives that apply to the area
surrounding the Bund,

(iii)  sediment build up or erosion of any land including the bed of any
receiving waters;
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(b)

(©)

(d)

(e)
()

admits that “anything in water”, as that expression was used in the condition,
includes sediment, PASS and/or contaminants;

denies that the conditions of undertaking the Project Works otherwise included
the matters alleged because:

(1) the conditions referred to in the particulars did not otherwise include such
matters;

(11) the Project Works as defined in paragraph 13 of the SOC include alleged
works and actions prior to publication of the CG Dredging Report and the
Commonwealth DDA, and it is illogical to allege that GPC was to
undertake such works in accordance with conditions stated in those
documents;

denies that the alleged obligation is to be inferred by reason of the matters alleged
in Sections D.1, D.2, D.3. D.5, D.6 and D.7 of the SOC because:

(1) those matters are untrue to the extent pleaded above;

(11) in any event, the alleged obligation cannot be inferred by reason of those
matters;

says that in any event the alleged obligation was not owed to the Claimants;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

D.4.2 Alleged specific obligations concerning construction of the Bund

77 As to paragraph 28(a) of the SOC, GPC:

(a)

(b)

(©)

(d)

admits that it was a condition of undertaking the Project Works that the

design, construction materials and construction methodology and management
for the Perimeter Walls must ensure appropriate design of the reclamation area to
prevent water quality impacts from:

(1) leaching material through the Perimeter Walls;
(11) decant waters; and
(iil))  storm-water run-off;

admits that decant waters refers to waters of the type described in
paragraph 28(a)(ii) of the SOC;

admits storm-water runoff refers to storm-water runoff of the type described in
paragraph 28(a)(iii) of the SOC;

denies that the conditions of undertaking the Project Works otherwise included

the matters alleged because the conditions referred to in the particulars did not
otherwise include such matters;
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(e)

()
(2

denies that the alleged obligation is to be inferred by reason of the matters alleged
in Sections D.1, D.2, D.3. D.5, D.6 and D.7 of the SOC because:

(1) those matters are untrue to the extent pleaded above;

(i1) in any event, the alleged obligation cannot be inferred by reason of those
matters;

says that in any event the alleged obligation was not owed to the Claimants;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 28(b) of the SOC, GPC:

(a)

(b)

(©)

(d)

(e)

()

says that condition 66(a) of the CG’s Dredging Schedule 2 Conditions provided:

“The design, construction materials, and construction methodology and
management for the outer bund wall of the reclamation area will generally
be in accordance with the details provided in chapter 2 of the EIS and
section 16 of the SID, which ensure the following:

(a) Only clean rock with fines (<12mm) removed will be used for the core
of the revetment and breakwater walls; ...”

says that this condition was applicable to the Project Works to the extent they
were subject of the CG Dredging Report;

says that condition 2 of the CG’s Expansion Schedule A Conditions provided:

“The design, construction materials, and construction methodology for the
outer (bund) wall of the reclamation area should be generally in
accordance with the details provided in section 3.3 of the EIS, that is:

o only clean rock with fines (<I12mm) removed shall be used for the
revetment and breakwater wall;

says that this condition was applicable to the Project Works to the extent they
were subject of the CG Expansion Report;

says that condition 8 of the DERM Conditions for Operational Works Permit
provided that:

“Material used in the construction of the bund walls must be:

a. Only clean rock with fines (pass 12 mm screen) removed for the core of
the revetment and breakwater walls; ...”

denies that the conditions of undertaking the Project Works otherwise included
the matters alleged because the conditions referred to in the particulars did not
otherwise include such matters;
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80

(2

(h)
(1)

denies that the alleged obligation is to be inferred by reason of the matters alleged
in Sections D.1, D.2, D.3. D.5, D.6 and D.7 of the SOC because:

(1) those matters are untrue to the extent pleaded above;

(i1) in any event, the alleged obligation cannot be inferred by reason of those
matters;

says that in any event the alleged obligations was not owed to the Claimants;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 28(c) of the SOC, GPC:

(a)

(b)

(c)

(d)
(e)

says that it was a condition of undertaking the Project Works that the design,
construction materials, and construction methodology and management for the
Perimeter Walls should generally be in accordance with certain requirements or
details which included that a geofabric liner (also known as a geotextile) be
applied to the internal side of the wall to prevent release of fine sediments from
the reclamation area other than through the designated discharge point in
accordance with specified discharge limits;

denies that the conditions of undertaking the Project Works otherwise included
the matters alleged because the conditions referred to in the particulars did not
otherwise include such matters;

denies that the alleged obligation is to be inferred by reason of the matters alleged
in Sections D.1, D.2, D.3. D.5, D.6 and D.7 of the SOC because:

(1) those matters are untrue to the extent pleaded above;

(11) in any event, the alleged obligation cannot be inferred by reason of those
matters;

says that in any event the alleged obligation was not owed to the Claimants;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 28(d) of the SOC, GPC:

(2)

condition 67(f) of the CG’s Dredging Schedule 2 Conditions provided:

“... the design, construction materials, and construction methodology and
management for the outer bund wall of the reclamation area will generally
be in accordance with the following requirements:

(f) any access constructed across the western channel for bund wall
construction must be designed to prevent scouring of sediments on the
ebb tide following construction of the western wall ...;”
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(b)

(©)

(d)

(e)
()

admits that this condition was applicable to the Project Works to the extent they
were subject of the CG Dredging Report;

denies that the conditions of undertaking the Project Works otherwise included
the matters alleged because the conditions referred to in the particulars did not
otherwise include such matters;

denies that the alleged obligation is to be inferred by reason of the matters alleged
in Sections D.1, D.2, D.3. D.5, D.6 and D.7 of the SOC because:

(1) those matters are untrue to the extent pleaded above;

(11) in any event, the alleged obligation cannot be inferred by reason of those
matters;

says that in any event the alleged obligation was not owed to the Claimants;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 28(e) of the SOC, GPC:

(2)

(b)

(©)

(d)

(e)

says that condition 67(j) of the CG’s Dredging Schedule 2 Conditions provided:

“... the design, construction materials, and construction methodology and
management for the outer bund wall of the reclamation area will generally
be in accordance with the following requirements:

(f) the outlet of the intertidal channel on the western side of the
reclamation area will be designed to minimise scouring of bottom
sediments due to increased tidal flow velocities and mitigation
measures must be constructed prior to completion of the western bund
wall”

says that this condition was applicable to the Project Works to the extent they
were subject of the CG Dredging Report;

denies that the conditions of undertaking the Project Works otherwise included
the matters alleged because the conditions referred to in the particulars did not
otherwise include such matters;

denies that the alleged obligation is to be inferred by reason of the matters alleged
in Sections D.1, D.2, D.3. D.5, D.6 and D.7 of the SOC because:

(1) those matters are untrue to the extent pleaded above;

(11) in any event, the alleged obligation cannot be inferred by reason of those
matters;

says that in any event the alleged obligation was not owed to the Claimants;
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D.4.3

(®

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 29 of the SOC, GPC:

(a)

(b)

(©)

(d)

(e)

()
(2

admits that condition 26 of the DERM Conditions for Operational Works Permit
provided that:

“Where construction activities significantly increase in tidal waters, or
where there are signs of significant sediment loss, erosion control measures
(e.g. sediment curtains) shall be implemented and maintained to control
sediment contaminated water until the completion of the works.”

admits that condition 28 of the DERM Conditions for Operational Works Permit
provided that:

“If at any time during the construction of the approved works, scouring
becomes apparent, sediment and control measures must be undertaken to
prevent environmental harm, until the completion of the works.”

admits that condition 33 of the DERM Conditions for Operational Works Permit
provided, in relation to the outlet structure, that:

“If scouring becomes apparent at any time during operation of the outlet
structure, erosion control measures must be undertaken to prevent
environmental harm.”

denies that the conditions of undertaking the Project Works otherwise included
the matters alleged because the conditions referred to in the particulars did not
otherwise include such matters;

denies that the alleged obligation is to be inferred by reason of the matters alleged
in Sections D.1, D.2, D.3. D.5, D.6 and D.7 of the SOC because:

(1) those matters are untrue to the extent pleaded above;

(i1) in any event, the alleged obligation cannot be inferred by reason of those
matters;

says that in any event the alleged obligation was not owed to the Claimants;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

Alleged specific obligations concerning dredeing and Filling Operations

83

As to paragraph 30 of the SOC, GPC:

(2)

admits that condition G21 of the DERM Dredging Permit provided that, if the
registered operator of an environmentally relevant activity to which the Dredging
Permit related became aware of material environmental harm or serious
environmental harm as a result of carrying out that activity, then the said activity
must cease immediately;
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(b)

(c)

(d)

says that:

(1)

(ii)

(iii)

“registered operator” is defined by the DERM Dredging Permit to mean
the holder of a Registration Certificate for the site(s) and activity (ERA
16) to which the approval relates and to include any person acting under
the approval,

at no time was GPC the “registered operator” within the meaning of that
definition;

at all material times, the “registered operator” within the meaning of that
definition was VODI;

in the premises, admits that it was a condition of undertaking the pleaded works
that, if the registered operator became aware of material environmental harm or
serious environmental harm as a result of carrying out such works, then that
activity must cease immediately;

says that:

(@)

(i)

(iii)

prior to 9 May 2011, when revisions 0 and 1 of the Dredge Management
Plan (dated 11 February 2011 and 23 March 2011 respectively) were
applicable, the Dredge Management Plan did not state any condition to
the effect alleged in paragraph 30 of the SOC;

from 9 May 2011 to 15 June 2011:

(A)  when revisions 2 and 3 of the Dredge Management Plan (dated 9
May 2011 and 6 June 2011 respectively) were applicable, the
Dredge Management Plan provided that, if during the course of
dredging/dumping activities an environmental incident occurred
or an environmental risk was identified, the Contractor was to
immediately take all measures to mitigate the risk or the impact;

Particulars

Table 3.2, action A31. “Contractor” was stated in the column
“Action performed by”.

(B)  the “Contractor”, relevant to the action referred to in
subparagraph (A) above, was not GPC but was VODI;

from 15 June 2011, when revisions 4 and following of the Dredge
Management Plan were applicable, the Dredge Management Plan
provided that, if during the course of dredging/dumping activities an
environmental incident occurred or an environmental risk was identified,
GPC was to immediately take all measures to mitigate the risk or the
impact;

Particulars

Table 3.2, action A31. “Principal” was stated in the column “Action
performed by”. The “Principal” was GPC.
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(e)

()

(2

(h)
(1)

admits that:

(1) from 9 May 2011 to 15 June 2011, it was a condition of undertaking the
pleaded works that, if during the course of those works an environmental
incident occurred or an environmental risk was identified, the Contractor
was to immediately take all measures to mitigate the risk or the impact;

(i1) from 15 June 2011, it was a condition of undertaking the pleaded works
that, if during the course of those works an environmental incident
occurred or an environmental risk was identified, GPC was to
immediately take all measures to mitigate the risk or the impact;

denies that the conditions of undertaking the pleaded works otherwise included
the matters alleged because the conditions referred to in the particulars did not
otherwise include such matters;

denies that the alleged obligation is to be inferred by reason of the matters alleged
in Sections D.1, D.2, D.3. D.5, D.6 and D.7 of the SOC because:

(1) those matters are untrue to the extent pleaded above;

(i1) in any event, the alleged obligation cannot be inferred by reason of those
matters;

says that in any event the alleged obligation was not owed to the Claimants;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

D.4.4 Allegations regarding potential acid sulfate soils and acid sulfate soils

84

As to paragraph 31 of the SOC, GPC:

(2)

(b)

(©)

admits that condition 25 of the CG’s Dredging Schedule 2 Conditions provided:

“Untreated PASS in the free water area of the reclaim bund must be
maintained in a saturated state and must not be exposed for a period in
excess of 0.5 hours on any tide cycle”

says that this condition was applicable to the Project Works which were the
subject of the CG Dredging Report;

says that:

(1) condition 9 of the Commonwealth DDA provided that, in relation to the
management of acid sulfate soils and potential acid sulfate soils, the
person taking the action must comply with (inter alia) condition 25 of the
CG’s Dredging Schedule 2 Conditions;

(i1) GPC was not “the person taking the action” as referred to in condition 9
of the Commonwealth DDA;
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86

(d)

(e)

()
(2

(i11))  GPC’s relevant obligation was to take reasonable steps to ensure that the
person who took the action was informed of condition 9 and complied
with it;

denies that the conditions of the Project otherwise included the matters alleged
because the conditions referred to in the particulars did not otherwise include
such matters;

denies that the alleged obligation is to be inferred by reason of the matters alleged
in Sections D.1, D.2, D.3. D.5, D.6 and D.7 of the SOC because:

(1) those matters are untrue to the extent pleaded above;

(i1) in any event, the alleged obligation cannot be inferred by reason of those
matters;

says that in any event the alleged obligation was not owed to the Claimants;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 32 of the SOC, GPC:

(a)

(b)

(©)

(d)

(e)
()

admits that condition 32 of the CG’s Dredging Schedule 2 Conditions provided
that “no contaminants may be released from the site to any waters or the bed and
banks of any waters (including groundwater) unless otherwise authorised)”;

says that this condition was applicable to the Project Works which were the
subject of the CG Dredging Report;

admits that by condition 24 of the DERM Conditions of Operational Works
Permit provided that “Contaminants must not be released from the site to any
waters or the bed and banks of any waters (including groundwater)”,;

denies that the alleged obligation is to be inferred by reason of the matters alleged
in Sections D.1, D.2, D.3. D.5, D.6 and D.7 of the SOC because:

(1) those matters are untrue to the extent pleaded above;

(11) in any event, the alleged obligation cannot be inferred by reason of those
matters;

says that in any event the alleged obligation was not owed to the Claimants;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 33 of the SOC, GPC:

(2)

admits that condition 33 of the CG’s Dredging Schedule 2 Conditions provided
that “Water quality management must avoid release of sediment to receiving
waters or build-up in any stormwater drain”;
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(b)

(©)

(d)

(e)
()

says that this condition was applicable to the Project Works which were the
subject of the CG Dredging Report;

denies that conditions of the Project otherwise provided as alleged because:

(1) condition 33 of the CG’s Dredging Schedule 2 Conditions was applicable
only as alleged in subparagraph (b) above;

(i1) condition 33 of the CG’s Dredging Schedule 2 Conditions did not refer to
“contaminants”;

(iii)  conditions 19 to 26 of the DERM Dredging Permit did not state the
alleged conditions;

denies that the alleged obligation is to be inferred by reason of the matters alleged
in Sections D.1, D.2, D.3. D.5, D.6 and D.7 of the SOC because:

(1) those matters are untrue to the extent pleaded above;

(11) in any event, the alleged obligation cannot be inferred by reason of those
matters;

says that in any event the alleged obligation was not owed to the Claimants;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 34 of the SOC, GPC:

(2)

(b)

denies paragraph (a) because condition 71 of the CG’s Dredging Schedule 2
Conditions provided that all dredge spoil proposed to be placed in the Bund must
be sampled and analysed for contaminants in accordance with the pleaded
guidelines or as agreed by DERM;

as to (b):

(1) admits that both condition 71 of the CG’s Dredging Schedule 2
Conditions and condition 3 of the CG’s FL Schedule A Conditions
provide that any material that exceeds the pleaded guidelines must be
subject to a risk assessment to determine the likelihood that contaminants
will be mobilised into the surrounding environment and any management
and monitoring that is required;

(i1) admits that condition 71 of the CG’s Dredging Schedule 2 Conditions
provided that placement of material that exceeds the pleaded guidelines in
the reclamation area must be subject to approval by DERM;

(ii1))  says this condition 71 of the CG’s Dredging Schedule 2 Conditions was
applicable to the Project Works which were the subject of the CG
Dredging Report;
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&9

(©)

(d)
(e)

denies that the alleged obligation is to be inferred by reason of the matters alleged
in Sections D.1, D.2, D.3. D.5, D.6 and D.7 of the SOC because:

(1) those matters are untrue to the extent pleaded above;

(i1) in any event, the alleged obligation cannot be inferred by reason of those
matters;

says that in any event the alleged obligations was not owed to the Claimants;

otherwise does not admit the allegations because it remains uncertain of their
truth or falsity despite having made reasonable enquiry.

As to paragraph 35 of the SOC, GPC:

(a)

(b)

(c)

(d)

(e)
()

admits that condition 36 of the CG’s Dredging Schedule 2 Conditions provided:

“Contaminants resulting from dredge spoil disposal (drain waters and
stormwater from settling ponds) must be released only to surface waters at
the north-east corner of the reclamation area.”

says that this condition was applicable to the Project Works which were the
subject of the CG Dredging Report;

denies that the conditions of the Project otherwise included the matters alleged
because:

(1) condition 36 of the CG’s Dredging Schedule 2 Conditions did not refer to
the “Outlet Pipes”;

(i1) condition 3 of the CG’s FL Schedule B Conditions did not state a
condition as alleged;

denies that the alleged obligation is to be inferred by reason of the matters alleged
in Sections D.1, D.2, D.3. D.5, D.6 and D.7 of the SOC because:

(1) those matters are untrue to the extent pleaded above;

(11) in any event, the alleged obligation cannot be inferred by reason of those
matters;

says that in any event the alleged obligation was not owed to the Claimants;

otherwise does not admit the allegations because it remains uncertain of their
truth or falsity despite having made reasonable enquiry.

As to paragraph 36 of the SOC, GPC:

(2)

admits that condition (W5) of the DERM Dredging Permit provided:
“All determinations of water quality must be carried out on samples that

are representative of the discharge and made in accordance with, but not
limited to, methods prescribed in the DERM Monitoring and Sampling
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(b)

(c)

(d)
(e)

Manual 2009 or more recent editions or supplements to that document as
such become available.”

says that this condition was applicable only to determinations of water quality
required by or made for the purposes of compliance with the works the subject of
the CG Dredging Report;

denies that the alleged obligation is to be inferred by reason of the matters alleged
in Sections D.1, D.2, D.3. D.5, D.6 and D.7 of the SOC because:

(1) those matters are untrue to the extent pleaded above;

(11) in any event, the alleged obligation cannot be inferred by reason of those
matters;

says that in any event the alleged obligation was not owed to the Claimants;

otherwise does not admit the allegations because it remains uncertain of their
truth or falsity despite having made reasonable enquiry.

As to paragraph 37 of the SOC, GPC:

(2)

(b)

denies the allegations because:

(1) condition (W1) of the DERM Dredging Permit applied to “the registered
operator” and GPC was not the “registered operator” (as pleaded above);

(i1) further or alternatively, with effect from 3 September 2012 and by reason
of a Notice issued by the Department of Environment and Heritage
Protection (DEHP) titled “Decision to change development approval
conditions” dated 3 September 2012, condition (W1) was amended such
that (inter alia) references to “P2” were replaced with references to “P2B”
(and GPS Co-ordinates in Table 1 were amended);

(i)  further or alternatively, there was no requirement to comply with
condition (W1) of the DERM Dredging Permit during the period of
operation of the Transitional Environmental Program (TEP) approved by
DERM on 25 June 2012;

(iv)  further or alternatively, condition 21 of the DERM Conditions for
Operational Works Permit did not state conditions as alleged;

(v) further or alternatively, the alleged obligation cannot be inferred by
reason of the matters alleged in Sections D.1, D.2, D.3. D.5, D.6 and D.7
of the SOC because:

(A)  those matters are untrue to the extent pleaded above;

(B)  in any event, the alleged obligation cannot be inferred by reason
of those matters;

says that, by reason of a Notice issued by DEHP titled “Decision to change
development approval conditions” dated 31 October 2011, condition (W1) was
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amended with effect from 31 October 2011 to change the definitions of the "wet
season” and the “dry season” for the purposes of identifying the maximum
turbidity levels;

(c) says that, by reason of a Notice issued by DEHP titled “Decision to change
development approval conditions” dated 3 May 2012, condition (W1) was further
amended with effect from 3 May 2012 such that the “Maximum 99" Percentile
Turbidity (NTU)” for QE4 and ST1 were amended;

Particulars
Details of the amendment for QE4 and ST1 are pleaded below.
(d) says further that condition (W2) of the DERM Dredging Permit:

(1) prior to 3 September 2012, provided that, should turbidity levels exceed
the levels referred to in condition (W1), it would not be a contravention of
condition (W1) when it could be demonstrated to the satisfaction of the
administering authority that elevated turbidity was the result of external
factors (for example, erroneous or invalid data, wave height, rainfall,
rides, wind, etc) and not affected by sediment from the dredging to a
greater extent that the modelled turbidity increase used for the purpose of
developing the Dredging Management Plan;

(11) with effect from 3 September 2012, condition (W2) was amended to
provide that, should turbidity levels exceed the level in conditions (W1)
(as amended as pleaded above), it would not be a contravention of
condition (W1) when it can be demonstrated to the satisfaction of the
administering authority that:

(A) elevated turbidity is the result of external factors, (eg., erroneous or
invalid data, wave height, rainfall, tides, wind, etc); or

(B) clearly the result of other dredging activities, (eg. CSD or BHD
dredging being undertaken within 500 metres of a monitoring site);
or

(C) all benthic PAR monitoring sites (TC1, BS1, DC1, GC1, WI5-2
and PM1) are receiving the minimum light requirements.

(e) says that in any event the alleged obligations were not owed to the Claimants.
As to paragraph 38 of the SOC, GPC:

(a) admits that, prior to 3 September 2012, condition (W3) of the DERM Dredging
Permit provided that Dredge Decant Waters must only be released to surface
waters in compliance with the release limits specified in Table 1 in condition
(W3) and at the discharge locations specified in Table 1;

(b) says that, with effect from 3 September 2012, condition (W3) was amended to
provide that Dredge Decant Waters must only be released to surface waters in
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93

(©)

(d)
(e)

compliance with the release limits specified in Table 2 in condition (W3) at
discharge location W1, Port Curtis Outfall(s);

denies that the alleged obligation is to be inferred by reason of the matters alleged
in Sections D.1, D.2, D.3. D.5, D.6 and D.7 of the SOC because:

(1) those matters are untrue to the extent pleaded above;

(i1) in any event, the alleged obligation cannot be inferred by reason of those
matters;

says that in any event the alleged obligation was not owed to the Claimants;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 39 of the SOC, GPC:

(a)

(b)
(©)

(d)

(e)

()
(g

admits that condition 43 of the CG’s Dredging Schedule 2 Condition provided
that “The proponent is to undertake hydrodynamic and plume modelling during
dredging, to assist the validation of water quality predictions associated with
dredging operations”;

admits that GPC was the “proponent” referred to in this condition;

says that the condition was not applicable to all of the works the subject of the
Project but was applicable only to works the subject of the CG Dredging Report;

denies that the conditions of the Project otherwise included the matters alleged
because condition 43 of the CG’s Dredging Schedule 2 Conditions did not
otherwise include such matters;

denies that the alleged obligation is to be inferred by reason of the matters alleged
in Sections D.1, D.2, D.3. D.5, D.6 and D.7 of the SOC because:

(1) those matters are untrue to the extent pleaded above;

(11) in any event, the alleged obligation cannot be inferred by reason of those
matters;

says that in any event the alleged obligation was not owed to the Claimants;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 40 of the SOC, GPC:

(2)

admits that condition 83 of the CG’s Dredging Schedule 2 Conditions provided
that:

“Monitoring of the impacts of bund wall construction shall include
monitoring of:
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(b)

(c)

(d)
(e)

a) any elevation of suspended solids resulting from bed sediment scour at
the northern end of the eastern bund wall and bed sediment scour in
the western channel;

b)  the turbidity resulting from scour at the northern end of the eastern
bund wall and scour in the western channel”

says that the condition was not applicable to all of the works the subject of the
Project but was applicable only to works the subject of the CG Dredging Report;

denies that the alleged obligation is to be inferred by reason of the matters alleged
in Sections D.1, D.2, D.3. D.5, D.6 and D.7 of the SOC because:

(1) those matters are untrue to the extent pleaded above;

(11) in any event, the alleged obligation cannot be inferred by reason of those
matters;

says that in any event the alleged obligation was not owed to the Claimants;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

Alleged obligations where GPC engaged contractors

As to paragraph 41 of the SOC, GPC:

(a)

(b)

(©)

says that at all material times, section 133(2A) of the EPBC Act provided that an
approval granted under section 133 of the EPBC Act is an approval of the taking
of the action specified in the approval by any of the following persons:

(1) the holder of the approval;

(i1) a person who is authorised, permitted or requested by the holder of the
approval, or by another person with the consent or agreement of the
holder of the approval, to take the action;

says that at all material times, pursuant to section 134(1A) of the EPBC Act (as in
force at the relevant time), it was a condition of the Commonwealth DDA that, if
GPC authorised, permitted or requested another person to undertake any part of
an action which the Commonwealth DDA approved GPC to take, GPC must take
all reasonable steps to ensure that the other person:

(1) was informed of any conditions attaching to the approval that restricted or
regulated the way in which that part of the action may be taken; and

(i1) complied with those conditions;

says that pursuant to condition 42 of the Commonwealth DDA, if GPC was the
person taking the action as referred to in the Commonwealth DDA, it was a
condition of the Commonwealth DDA that GPC ensure that, in relation to the
action:
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(@)

(ii)

all relevant staff and contractors and any other persons working on the
action receive comprehensive training in relation to the requirements of
the Commonwealth DDA ; and

comply with all requirements of the Commonwealth DDA relevant to
their duties prior to commencing action on the project;

(d) in these premises, admits that if it authorised, permitted or requested another
person to undertake part of the action approved by the Commonwealth DDA, it
was required to take all reasonable steps to ensure the other person:

(1) was informed of any conditions in the Commonwealth DDA that
restricted or regulated the way in which that action may be taken;

(11) complied with such conditions; and

(i)  receive comprehensive training in relation to the requirements of the
Commonwealth DDA;

(e) denies that the requirements otherwise existed because the conditions and
legislation referred to in the particulars did not otherwise impose such
requirements;

)} says that in any event the alleged obligations were not owed to the Claimants.

As to paragraph 42 of the SOC, GPC:

(a) in respect of the Dredging Works Funding Contribution Agreement:

(1)

(i)

says that pursuant to clause 10.1(1) of the General Conditions of that
agreement, it agreed, subject to its rights to propose Variations (as defined
by that agreement) and its other rights under that agreement, to procure
the carrying out of the Works (as defined by that agreement, and which
included obtaining and maintaining all Approvals (as defined by that
agreement)) in accordance with the matters referred to in clause 10.1(1) of
that agreement;

says that pursuant to clause 10.3(5) of the General Conditions of the
agreement, GPC agreed, subject to the terms of the agreement, to comply
with all Works Contracts (as defined by the agreement) to which it is a
party, for the purposes of ensuring that Works Contractors (as defined by
the agreement) perform their obligations in accordance with (inter alia):

(A)  the requirements of Government Agencies (as defined by the
agreement) and applicable Approvals (as defined by the
agreement);

(B)  relevant industry standards and practices determined by reference
to proper and prudent practices recognised as applicable and
applied, with necessary modifications, to circumstances of the
undertaking of the Works (as defined by the agreement); and

©) all applicable Laws (as defined by the agreement),
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(b)

(iii)

(iv)

and in a competent and professional manner and otherwise so that GPC
can comply with its obligations under the agreement;

says that clause 10.3(6) of the General Conditions provided that the
engagement by GPC of Works Contractors (as defined by the agreement)
for performance of the Works (as defined by the agreement) does not
relieve GPC of any of its obligations under the agreement;

otherwise denies the allegations in paragraph 42 of the SOC because:
(A)  they do not accurately reflect the terms of the agreement;

(B)  the agreement does not describe or define “Project Works”;

in respect of the CEW Funding Contribution Agreement:

(@)

(ii)

(iii)

says that pursuant to clause 7.1(1) of the General Conditions of that
agreement, it agreed, subject to its rights to propose Variations (as defined
by that agreement) and its other rights under that agreement, to procure
the carrying out of the Channel Early Works (as defined by that
agreement, and which included obtaining and maintaining all Approvals
(as defined by that agreement)) in accordance with the matters referred to
in clause 7.1(1) of the General Conditions of that agreement;

says that, pursuant to clause 7.3(5) of the General Conditions of the
agreement, GPC agreed, subject to the terms of the agreement, to comply
with the Early Works Contract (as defined by the agreement) and any
other consultant or contractor agreement for the Channel Early Works (as
defined by the agreement), as principal, for the purpose of ensuring that
the Channel Early Works Contractor (as defined by the agreement) or any
other consultant or contractor engaged (as the case requires) performs its
obligations under the Early Works Contract in accordance with (inter
alia):

(A)  the requirements of Government Agencies (as defined by the
agreement) and applicable Approvals (as defined by the
agreement) issued by Government Agencies;

(B)  relevant industry standards and practices determined by reference
to proper and prudent practices recognised internationally as
applicable and applied, with necessary modifications, to
circumstances of the undertaking of the Channel Early Works (as
defined by the agreement); and

©) all applicable Laws (as defined by the agreement),

and in a competent and professional manner and otherwise so that GPC can
comply with its obligations under the agreement;

says that clause 7.3(6) of the General Conditions provided that the
engagement by GPC of the Early Works Contractor (as defined by the
agreement) or any other consultant or contractor for the performance of
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(c)

the Channel Early Works (as defined by the agreement) does not relieve
GPC of any of its obligations under the agreement;

(iv)  otherwise denies the allegations in paragraph 42 of the SOC because:
(A)  they do not accurately reflect the terms of the agreement;
(B)  the agreement does not describe or define “Project Works”;

says that the matters alleged are irrelevant to the claims made in the proceeding.

Alleged overarching requirement to prevent or minimise environmental harm

As to paragraph 43 of the SOC, GPC:

(2)

(b)

(c)

(d)

says that, at all material times in undertaking the Project Works, GPC was
required, pursuant to section 319 of the EP Act, not to carry out an activity that
caused, or was likely to cause, environmental harm (within the meaning of the EP
Act) unless it took all reasonable and practicable measures to prevent or minimise
the harm;

otherwise denies the allegations in paragraph 43(a) because they do not
accurately reflect the obligation imposed on GPC by section 319;

admits the allegations in paragraph 43(b) on the basis that “environment”, as
referred to in paragraph 43(b)(ii), has the meaning defined by the EP Act at the
material time;

says that, at all material times, section 24(3) of the EP Act provided that a breach
of the general environmental duty (being the duty pursuant to section 319 of the
EP Act) does not, of itself, give rise to a civil right or remedy to the Claimants.

Alleged limits on delegation

As to paragraph 44 of the SOC, GPC:

(a)

(b)

(c)

(d)

repeats and relies on its pleading above in response to Section C and Sections D.1
to D.6 of the SOC;

says that the “Project Works” as defined by paragraph 13 of the SOC include
works undertaken by contractors of GPC;

does not admit the allegation in paragraph 44(a) because:

(1) the meaning of the expression “primary responsibility and control” is
unclear including in its application to the “Project Works” to the extent
they were undertaken by contractors of GPC;

(i1) it remains uncertain as to the truth or falsity of the allegation despite
having made reasonable enquiries;

denies the allegation in paragraph 44(b) because, even if the matters alleged in
Section C and Sections D.1 to D.6 of the SOC are true (in respect of which GPC
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relies on its pleading above in response to those allegations), those matters did
not have the alleged effects.

ALLEGED COMMON LAW DUTY OWED BY GPC

E.

E.1. The alleged Risks of Harm
E.1.1. The alleged Modification Risk
98

As to paragraph 45(a) of the SOC, GPC:

(2)

(b)

(c)

says that some of the seabed sediment within the area described as the Mud Flats:

(1)

(ii)

was capable of being mobilised and suspended into the water column by
tidal or current flows;

was potential acid sulfate soil, which was prone to conversion to acid
sulfate soil if it was oxidised;

does not admit the allegations because it remains uncertain as to their truth or
falsity despite having made reasonable enquiries;

says that:

(@)

(i)

(iii)

(iv)

the description of the geology referred to in paragraph A of the particulars
to paragraph 45(a)(i) of the SOC relates to the geology underlying the
proposed bund as referred to in the FLPE Project EIS and not to the
Western Flats or the Northern Bank;

the investigations referred to in paragraph C of the particulars to
paragraph 45(a)(i) of the SOC related only to the area of the proposed
bund as referred to in the FLPE Project EIS and not to the Western Flats
or the Northern Bank;

the sample location “WQO002”, referred to in paragraph E of the
particulars to paragraph 45(a) of the SOC, was not a sample in respect of
sediment but was a sample in respect of water quality, such that the
allegations made in respect of the sample do not support the allegation in
paragraph 45(a)(v) of the SOC regarding sediment in respect of the Mud
Flats;

in respect of sediment, the FLPE Project EIS stated that:

(A)  all samples taken in respect of the FLPE Project by GHD in
September 2008 were analysed for metals and metalloids and
eight of the samples were also analysed in certain other identified
respects;

(B) all results for which guidelines were available for compliance to
the guidelines;
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)

(vi)

Particulars

FLPE Project EIS, Chapter 8, page 8-30 and Table 8-11
[GPC.999.001.0988 at .1221 to .1223].

in respect of sediment, the FLPE Project EIS also stated that:

(A)  asthe concentrations of potential contaminants in the sediments
underlying the proposed reclamation area were compliant with
identified guidelines, sediment mobilisation was not expected to
introduce contaminants into the water column during bund wall
construction;

(B)  sediment disturbance could result in moving PASS material from
an anoxic environment close to the seabed into the more oxygen-
rich waters near the surface, however the material will remain wet
thus limiting the rate of oxidation of any material entrained in the
water column;

Particulars

FLPE Project EIS, Executive Summary, page xv [GPC.999.001.0988 at
.1017].

the DDP EIS stated that the proposed reclamation area was not considered
to be contaminated.

Particulars

DDP EIS, Chapter 5, section 5.6.1 [GPC.999.002.5211 at .5237].

As to paragraph 45(b) of the SOC, GPC does not admit the allegations because it remains
uncertain as to their truth or falsity despite having made reasonable enquiries.

As to paragraph 45(c) of the SOC, GPC:

(2)

(b)

admits that, at all material times prior to and during the construction of the Bund,
there was a risk that the shape of the Modified Reclamation Area would alter tidal
flows around the northern tip and western edge of the Modified Reclamation
Area, as compared to such tidal flows if the Modified Reclamation Area was not
constructed;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 45(d) of the SOC, GPC does not admit the allegations because it remains
uncertain as to their truth or falsity despite having made reasonable enquiries.

As to paragraph 45(e) of the SOC, GPC:

(2)

admits that, at all material times prior to and during the construction of the Bund,
there was a risk that scouring or erosion of the Mud Flats would increase as a
result of construction of the Bund according to the Modified Reclamation Area,
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as compared to scouring or erosion of the Mud Flats of the Modified Reclamation
Area was not constructed;

(b) says that the statement in the FLPE Project EIS referred to in the particulars
(namely, that tides are the key mechanism for driving sediment resuspension over
the Mud Flats area) did not identify or describe the alleged risk;

(©) otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraphs 45(f) and (g) of the SOC, GPC does not admit the allegations because it
remains uncertain as to their truth or falsity despite having made reasonable enquiries.

GPC does not admit the “Modification Risk” as defined in paragraph 45 of the SOC
because of the matters pleaded above in response to paragraphs 45(a) to (e) of the SOC.

The alleged Mud Wave/Paleochannel Risk
As to paragraph 46(a) of the SOC, GPC:

(a) admits that, at all material times during the design and construction of the
Perimeter Walls for the Modified Reclamation Area, some parts of the Perimeter
Walls were to be constructed on seabed that contained PASS;

(b) otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 46(b) of the SOC, GPC:

(a) says that, at all material times during the design and construction of the Perimeter
Walls for the Modified Reclamation Area, some parts of the Perimeter Walls
were to traverse areas where soft muds were relatively deep, indicating inactive
river or stream channels that had been either filled or buried by younger sediment
(known as paleo-channels);

(b) does not admit the allegations because it remains uncertain as to their truth or
falsity despite having made reasonable enquiries.

As to paragraph 46(c) of the SOC, GPC:

(a) admits that the construction of the Bund Walls, as proposed in the FLPE Project
EIS and DDP EIS, involved:

(1) placement of core material and rock armour on soft surface sediments
until the core material and rock armour reached firmer seabed material;

(i1) displacement of sediments to the front and sides of the Bund Walls; and
(ii1))  formation of a “mud wave” on the sides of the Bund Walls;

(b) otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.
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As to paragraph 46(d) of the SOC, GPC:

(b) otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

(a) as to paragraph 46(e)(i), admits that the presence of paleochannels increased the
depth of soft sediment needing to be transected by an impervious Perimeter Wall,
on the basis that the reference to an increase is a reference to the position that
would have pertained had a paleochannel not existed in the area and the area was
generally similar to other areas below the Perimeter Walls where a paleochannel

(b) admits paragraph 46(e)(ii), on the basis that the reference to an increase is a
reference to the position that would have pertained had a paleochannel not existed
in the area and the area was generally similar to other areas below the Perimeter
Walls where a paleochannel did not exist;

(©) as to paragraph 46(e)(iii), admits that the use of the mud wave technique in an
area where a paleochannel existed was likely to increase the volume of soft mud
in that area being subject to shearing;

(d) otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

In the premises of the matters pleaded above in response to paragraph 46 of the SOC,
GPC does not admit the Mud Wave/Paleochannel Risk as defined in paragraph 46 of the

As to paragraph 47(a) of the SOC, GPC admits the allegation.

(a) admits that the purpose of the Perimeter Walls was to contain some of the Spoil
within the Modified Reclamation Area;

(b) otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

108
(a) admits paragraph 46(d)(i);
109  As to paragraph 46(e) of the SOC, GPC:
did not exist;
110
SOC.
E.1.3 The alleged Sealing Risk
111
112 As to paragraph 47(b) of the SOC, GPC:
113

As to paragraph 47(c) of the SOC, GPC:
(a) admits that some of the Spoil contained PASS;

(b) admits that, during the design, construction and filling of the Bund, GPC knew or
expected that:

(1) some of the Spoil would likely be PASS;

80



(©)

(i)

mobilised sediment within the Modified Reclamation Area would likely
include PASS;

denies that, during the design, construction and filling of the Bund, GPC knew or
expected that Spoil, and free water mixing with the Spoil in the lagoon, would
contain or was very likely to contain “contaminants”, because:

(1)

(i)

(iii)

the plaintiffs allege that GPC’s knowledge or expectation in this respect is
to be inferred from the pages of the FLPE Project EIS and the DDP EIS
referred to in paragraph A of the particulars to paragraph 47(c);

the information on those pages does not provide a basis for inferring that
GPC had the alleged knowledge or expectation;

the allegation is inconsistent with the following statements in the DDP

EIS:

“The analysis of a large number of sediment samples from each of
the dredge stages for an extensive suite of potential contaminants
has revealed that the overall quality of the sediments in the Project
Area are compliant to the NAGD (2009) and the QEPA EILs. The
only exception to the compliance of the sediment quality with the
adopted guideline values are the elevated manganese
concentrations observed within the Stage 1B area. However, across
all the sediments to be dredged, the manganese concentration is
compliant to the QEPA EIL. Due to the comprehensive nature of
the sediment sampling and analysis program, the results are
considered representative of the sediments to be dredged for the
proposed Western Basin Dredging and Disposal Project. The
results of the sediment chemical characteristics are also consistent
with a number of other recently approved capital and maintenance
dredging sampling programs within Port Curtis. It is therefore
considered that the sediments proposed to be dredged are suitable
for placement within the proposed Western Basin Reclamation
Area, without the requirement for further sampling and analysis,
and no significant impacts relating to sediment quality are
anticipated for the proposed dredging. ....

... Sampling of surface sediments underlying the proposed
Reclamation Area indicated that the concentrations of
contaminants are compliant to relevant guidelines. The material to
be dredged was also analysed and the sediments were assessed as
suitable for placement within the proposed Western Basin
Reclamation Area.

Therefore, it is not expected that mobilisation of sediments into the
water column will result in the introduction of contaminants into
the water column. ...."”
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(d)

(e)

(®

(2

Particulars

Pages xv and vi of the Executive Summary [GPC.001.005.8174 at 0016
and 0017). Statements to the same of similar effect made at page 20-8 of
Chapter 20 — Conclusions and Recommendations) [GPC.999.002.0098 at
.0106].

admits that some of the Spoil that was placed into the Bund contained elevated
metal and nutrient concentrations;

otherwise does not admit the allegations because it remains uncertain as to the
truth or falsity of the allegations despite having made reasonable enquiries;

says that the DDP EIS stated that the sediments proposed to be dredged were
suitable for placement within the proposed reclamation area;

Particulars

DDP EIS, Executive Summary, pages xv and xvi [GPC.300.023.2802 at .2817 and
2818); DDP EIS, Chapter 20 — Conclusions and Recommendations, page 20-8
[GPC.999.002.0098 at .0106].

says that the DDP EIS Addendum stated at section 3.3.3 (pages 13 and 16)
[GPC.999.002.3328 at .3344 and .3347], in respect of both of the described
options for additional dredging works to which it referred, that based on the
analyses described in the report that it was considered that capital dredging
material within the dredge area was suitable for placement on land, subject to
acid sulfate soils management requirements.

As to paragraph 47(d) of the SOC, GPC:

(a)

(b)

(©)

(d)

does not admit the allegations because it remains uncertain as to their truth or
falsity despite having made reasonable enquiries;

says that the plaintiffs have not identified the person or persons on behalf of GPC
who is alleged to have known or expected, or ought reasonably to have known or
expected, of the matters alleged;

says that the matters referred to in paragraph A of the particulars to paragraph
47(d) are untrue to the extent pleaded above and do not provide a basis for
inferring that GPC knew or expected, or ought reasonably to have known or
expected, of the matters alleged;

says that, by letter from Abigroup to GPC dated 12 September 2011
[GPC.500.066.6593; GPC.500.066.6594; GPC.500.066.6598], GPC was
informed by Abigroup that, based on information supplied by the manufacturer, it
was expected that the geotextile product (which at the time had been installed on
some parts of the Bund Walls and was continuing to be installed on other parts of
the Bund Walls) would remain within specification after 12 months of UV
exposure.
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As to paragraph 47(e) of the SOC, GPC:

(a)

(b)

(©)

does not admit the allegations because it remains uncertain as to their truth or
falsity despite having made reasonable enquiries;

says that the plaintiffs have not identified the person or persons on behalf of GPC
who is alleged to have known or expected, or ought reasonably to have known or
expected, of the matters alleged;

says that the matters referred to in paragraph A of the particulars to paragraph
47(e) are untrue to the extent pleaded above and do not provide a basis for
inferring that GPC knew or expected, or ought reasonably to have known or
expected, of the matters alleged.

As to paragraph 47(f) of the SOC, GPC:

(a)

(b)

(©)

(d)

denies that the SOC defines “Prohibited Discharges” as water, Spoil, other
sediments and contaminants in the lagoon because “Prohibited Discharges” is
defined differently in paragraph 27 of the SOC, by reference to discharges which
had certain effects or which were likely to have such effects;

admits that, at all material times in relation to the design, construction and filling
of the Bund, there was a risk that water and Spoil within the Bund could transmit
though impermeable sections of the Perimeter Walls into the Harbour;

otherwise does not admit the allegations because:

(1) of the matters pleaded above in response to paragraphs 47(a) to (e) and
Section E.1.2 of the SOC;

(i1) it remains uncertain as to their truth or falsity despite having made
reasonable enquiries;

in the premises, does not admit the Sealing Risk as defined.

The alleged Risk of Harm

As to paragraph 48 of the SOC, GPC:

(2)

(b)

does not admit:

(1) the Modification Risk;

(11) the Mud Wave/Paleochannel Risk; or

(iii))  the Sealing Risk,

as pleaded above in response to paragraphs 45 to 47 of the SOC;

denies that GPC designed or constructed the Bund, because that work was
performed by its contractor Abigroup;
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(©) denies that there was a risk as alleged in paragraphs 48(c) to (e) of the SOC in
respect of all of the Affected Waters, because even if there were Prohibited
Discharges from the Bund as a result of one or more of the Modification Risk, the
Mud Wave/Paleochannel Risk and the Sealing Risk:

(1) the Affected Waters are a very large geographic area, but the Bund Works
involved work in only a small portion of the Affected Waters near the
western boundary;

(i1) there is no scientific basis to support the contention that such Prohibited
Discharges would cause or allow:

(A)

(B)

a decrease in water quality in all of the Affected Waters, resulting
in environmental harm in all of the Affected Waters;

damage to the marine ecosystem in all of the Affected Waters,
resulting in a decline in the quantity and saleable quality of
Commercial Species in all of the Affected Waters;

(d) otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

Alleged reasonable foreseeability and vulnerability

As to paragraph 49(a) of the SOC, GPC:

(a) denies the allegations to the extent the Risk of Harm is denied above, because to
that extent alleged, the risk did not exist;

(b) otherwise denies the allegation because, if and to the extent the Risk of Harm
existed (which is not admitted), it was not reasonably foreseeable to GPC

because:

(1) it was not referred to in, or identified by, the parts of the following
documents which are referred to in the particulars to paragraph 49(a) of

the SOC:

(A)  the Master Plan;

(B)  the FLPE Project EIS;

(C)  the DDP EIS;

(D)  the CG Expansion Report;

(E) the CG Dredging Report;

(F) the Commonwealth DDA;

(G)  the Operational Works Permit;

(H)

the Dredging Permit;
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(ii)

(iii)

(iv)

(V)

(D the Dredge Management Plan;

J) the Water Quality Management Plan;

(K)  the Flora and Fauna Management Plan; or

(L) the Acid Sulfate Soils Management Plan;

(M)  the Tender Concept Design;

(N)  the Invitation to Tender dated 21 April 2010;

(O)  the CEW Funding Agreement; or

(P) the Dredging Works Funding Contribution Agreement;

or the “information” referred to in Sections E.1.1 to E.1.3 of the SOC to
the extent such information existed at the time the Project was
undertaken;

condition 20 of the CG’s Dredging Schedule 3 Conditions did not refer to
or contemplate financial loss of the type pleaded in paragraph 48(e) of the
SOC but referred to financial losses to existing commercial fishing
operators to cover temporary and permanent loss of access to fishing
areas and marine fish habitat;

the matters pleaded in Section D of the SOC (to the extent they are true,
as pleaded above) do not support a conclusion that the Risk of Harm was
reasonably foreseeable to GPC;

the Affected Waters is a very large geographic area, but the Bund Works
involved work in only a small portion of the Affected Waters near the
western boundary;

risks of the type alleged to comprise the Risk of Harm had not eventuated
as a consequence of the earlier dredging and depositing activities
undertaken in the Port, as pleaded above.

119  As to paragraph 49(b) of the SOC, GPC:

(2)

(b)

admits that:

(1) the Bund Works concerned the construction of the Bund for holding some
of the Spoil, which would likely include PASS;

(i1) the Bund was located in the Harbour;

(ii1))  the Harbour supported a diverse marine habitat and was a source of

supply for a commercial fishing industry;

denies the allegation in paragraph 49(b)(ii1) of the SOC because the Bund Works
were undertaken as part of the Project in the circumstances pleaded below and
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(©)

included monitoring of the effects of the works and cessation of dredging and
disposal activities where appropriate, such that there was not the risk alleged;

as to paragraph 49(b)(iv) of the SOC:

(1)

(ii)

(iii)

(iv)

)

(vi)

says that an assessment of the environmental impact of the changed shape
of the Modified Reclamation Area, relative to the shape of the
reclamation areas as referred to in the FLPE Project EIS and the DDP
EIS, was conducted, as pleaded below;

says that a document recording the assessment was prepared, being GPC
Memorandum from Gary Carter to Leo Zussino dated 5 August 2010
titled “Considerations for Reduction of Reclamation Area of Western
Basin” [GPC.600.011.6719] (Carter August 2010 Assessment);

says that the Carter August 2010 Assessment was provided to
representatives of the Commonwealth Department of Environment,
Water, Heritage and the Arts (DEWHA) on 12 August 2010, in person,
during a meeting held in Canberra on 12 August 2010, which was
attended by Gary Carter, Leo Zussino, Lee Warren, Peter O’Sullivan (all
of GPC), Ross Fryar (GHD) and members of DEWHA who were acting
on behalf of the Commonwealth Environment Minister during the
meeting;

says that, at the meeting, the representatives of GPC also spoke to the
document;

says that provision of the Carter August 2010 Assessment by GPC to
representatives of DEWHA is apparent from paragraph 13 of the
Commonwealth Environment Minister’s published reasons for issuing the
Commonwealth DDA (referred to below), which states that his findings
were based on the evidence and other material contained in briefs from
the department, which included the Carter August 2010 Assessment;

says that it can be inferred from the following matters that, in issuing the
Commonwealth DDA, the Commonwealth Environment Minister took
into consideration the Carter August 2010 Assessment:

(A)  atall material times, section 136(1) of the EPBC Act provided
that, in deciding whether or not to approve the taking of an action,
and what conditions to attach to an approval, the Commonwealth
Environment Minister must consider the following, so far as they
are not inconsistent with any other requirement of this Subdivision
A of Division 1 of Part 9 of the EPBC Act:

(1) matters relevant to any matter protected by a provision of
Part 3 that the Minister has decided is a controlling
provision for the action; and

(2) economic and social matters;
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(vii)

(B) at all material times, section 136(2)(e) of the EPBC Act provided
that, in considering those matters, the Commonwealth
Environment Minister must take into account “information the
Minister has on the relevant impacts of the action”;

(C)  the Carter August 2010 Assessment was:

(1) information regarding the relevant impacts of the proposed
Dredging and Disposal Project;

(2) information described in section 136(2)(e) of the EPBC
Act;

(D)  the Commonwealth Environment Minister’s published reasons for
issuing the Commonwealth DDA record that:

(1) DEWHA sought further information from GPC in relation
to (inter alia) “additional analysis of alternative options for
the disposal of dredge spoil to reduce the area and height
of the proposed land reclamation™;

(2) GPC submitted further analysis and new options in
response;

3) as a result of the further information provided by GPC, the
document concluded that further improvements could be
made to the proposal, which would reduce environmental
impacts on matters protected by the EPBCA Act, and such
improvements were required in the approval conditions;

(4) the Commonwealth Environment Minister’s findings were
based on the evidence and other material contained in
briefs from the department, which included the Carter
August 2010 Assessment;

Particulars

Paragraphs 6, 7, 13, 15 and 16 of the Statement of Reasons for decision to
approve an action under sections 130 and 133 of the EPBC Act, dated 4
May 2011. The Statement of Reasons as sent to GPC are
[GPC.500.163.5041; GPC.500.163.5042; GPC.500.163.5043].

says that it can also be inferred from the following matters that, after the
meeting, a copy of the Carter August 2010 Assessment was provided by
the Commonwealth Environment Minister and/or DEWHA to the
Queensland Minister responsible for administering the EP Act and/or
DERM:

(A)  aspleaded in paragraph 32 above, the assessment and approval of

the proposed Dredging and Disposal Project under the EPBC Act
was the subject of the Bilateral Agreement;
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(d)

(e)

(B)  the Bilateral Agreement provided as follows (inter alia):

“If, in deciding whether to approve the taking of a proposed
action assessed under this agreement, the Commonwealth
Environment Minister uses any information described in sub-
section 136(2)(e) of the Environment Protection and
Biodiversity Conservation Act 1999, the Commonwealth
Environment Minister undertakes to provide a copy of this
information to the Queensland Minister. The intention of this
clause is to give the State of Queensland an opportunity to
comment on the accuracy of this information before the
Commonwealth Environment Minister decides whether or not
to approve the taking of the action, subject to the
requirements of section 130 of the Environment Protection
and Biodiversity Conservation Act 1999 relating to the time
period within which the Commonwealth Environment
Minister must decide whether to approve the action.”

(C)  the Carter August 2010 Assessment was, as pleaded above,
information described in section 136(2)(e) of the EPBC Act;

(D)  in the premises, the Commonwealth Environment Minister was
required, by the undertaking given by the Bilateral Agreement, to
provide a copy of the Carter August 2010 Assessment to the
Queensland Minister responsible for administering the EP Act,

(viii) denies the allegations because of the matters referred to in subparagraphs

(1) to (vii) above;

otherwise does not admit that the allegations in paragraphs 49(b)(i) to (iv) of the
SOC regarding the Bund Works because:

(1) the plaintiffs have not provided particulars of the “environmental
contaminants” to which they refer;

(11) the plaintiffs have not identified the person or persons who are alleged to
have held the alleged state of mind on behalf of GPC;

(ii1))  GPC remains uncertain as to their truth or falsity despite having made
reasonable enquiries;

says that:

(1) the Project was undertaken based on advice from, and by, reputable
contractors with the requisite skills, expertise and experience in such
works, as pleaded below;

(11) the Project was closely monitored including by way of extensive water
quality monitoring;

(ii1))  the Bund Works were undertaken subject to conditions which required the

cessation of dredging and disposal activities where appropriate;
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(iv)

v)

(vi)

(vii)

the Project was undertaken pursuant to detailed management plans, as
pleaded above, including the Acid Sulfate Soil Management Plan which
provided a framework to ensure that the impacts associated with the
reinterment of PASS material in the Bund were managed, monitored,
reported and, if necessary, mitigated and treated, in a manner that
effectively ensured that GPC’s and VODI’s obligations under the EP Act
were being met;

the conduct involved in the Project did not give rise to risks which could
not be avoided by the taking of reasonable care;

the DDP SIS stated that no ASS were indicated for the proposed dredge
areas or for the footprint of the reclamation area (as it was then planned),
based on the available date for the DDP EIS;

Particulars
Section 13.4.2 of the DDP SIS [GPC.001.005.7748 at .7883].
as pleaded above, the DDP EIS stated:

“The analysis of a large number of sediment samples from each of
the dredge stages for an extensive suite of potential contaminants
has revealed that the overall quality of the sediments in the Project
Area are compliant to the NAGD (2009) and the QEPA EILs. The
only exception to the compliance of the sediment quality with the
adopted guideline values are the elevated manganese
concentrations observed within the Stage 1B area. However, across
all the sediments to be dredged, the manganese concentration is
compliant to the QEPA EIL. Due to the comprehensive nature of
the sediment sampling and analysis program, the results are
considered representative of the sediments to be dredged for the
proposed Western Basin Dredging and Disposal Project. The
results of the sediment chemical characteristics are also consistent
with a number of other recently approved capital and maintenance
dredging sampling programs within Port Curtis. It is therefore
considered that the sediments proposed to be dredged are suitable
for placement within the proposed Western Basin Reclamation
Area, without the requirement for further sampling and analysis,
and no significant impacts relating to sediment quality are
anticipated for the proposed dredging. ....

... Sampling of surface sediments underlying the proposed
Reclamation Area indicated that the concentrations of
contaminants are compliant to relevant guidelines. The material to
be dredged was also analysed and the sediments were assessed as
suitable for placement within the proposed Western Basin
Reclamation Area.

Therefore, it is not expected that mobilisation of sediments into the

water column will result in the introduction of contaminants into
the water column. ....”
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()

(viii) the Project was not described or characterised as an “inherently dangerous
activity” in any of the documents referred to in paragraph 118(b)(i)
above;

denies that GPC was engaged in an “inherently dangerous activity” as alleged
because of the matters pleaded in subparagraphs (b), (c) and (e) above.

As to paragraph 49(c) of the SOC, GPC:

(2)

(b)

(©)

admits the allegation to the extent that the allegations are admitted above in
response to Section D of the SOC;

denies the allegation to the extent that the allegations are denied above in
response to Section D of the SOC, and for the reasons stated in such response;

otherwise does not admit the allegations as pleaded above in response to Section
D of the SOC and because it remains uncertain as to their truth or falsity despite
having made reasonable enquiries.

As to paragraph 49(d) of the SOC, GPC denies the allegations because:

(2)

(b)

(©)

(d)

at no material time was there a means reasonably available to GPC by which it
could have ascertained the location or identity of the persons and businesses
likely to be directly impacted by a failure by GPC to take reasonable care;

the persons meeting the descriptions pleaded in:

(1) paragraphs 3(a)(i) and (i1) of the SOC;

(i1) paragraph 3(b)(i) of the SOC; and

(i11))  paragraph 3(c)(i) of the SOC,

were not identified in the FLPE Project EIS, the DDP EIS;

even if all of the facts pleaded in Section C of the SOC are true (which is denied
for the reasons pleaded above), at no material time did GPC, by reason of those
facts, have the means of ascertaining the location and identity of the persons
pleaded in:

(1) paragraphs 3(a)(i) and (i1) of the SOC;
(i1) paragraph 3(b)(i) of the SOC; or
(ii1))  paragraph 3(c)(i) of the SOC;

the location and identity of the persons pleaded in paragraphs 3(a)(i) and (ii) of
the SOC were not ascertainable by GPC by reason of its participation in the
Project Compensation Scheme because:

(1) the scheme was not applicable to all of the persons described in those
paragraphs;
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(e)

()

(g

(h)

(1)

(11) the scheme was applicable only to certain persons in respect of activities
within a much smaller geographical area than the Affected Waters;

(ii1))  the plaintiffs have not identified any information that was available to
GPC in respect of the location and identity of such persons by reason of
its participation in the Project Compensation Scheme at the time the Bund
Works Duty (alleged in paragraph 51 of the SOC) is alleged to have
arisen;

the location and identity of the persons pleaded in:
(1) paragraph 3(b)(i) of the SOC; and
(i1) paragraph 3(c)(i) of the SOC,

were not ascertainable by GPC by reason of its participation in the Project
Compensation Scheme because:

(ii1))  the scheme was not applicable to the persons described in those
paragraphs;

(iv)  the plaintiffs have not identified any information that was available to
GPC in respect of the location and identity of such persons by reason of
its participation in the Project Compensation Scheme at the time the Bund
Works Duty (alleged in paragraph 51 of the SOC) is alleged to have
arisen;

at no material time were persons meeting the descriptions pleaded in:
(1) paragraphs 3(a)(i) and (i1) of the SOC;

(i1) paragraph 3(b)(i) of the SOC; or

(ii1))  paragraph 3(c)(i) of the SOC,

required to register themselves with, or otherwise provide their details to, the
Queensland Seafood Industry Association;

the plaintiffs have not identified any information that was relevantly available to
be obtained by GPC from the QSIA for the purposes of ascertaining the location
and identity of the persons pleaded in paragraph 49(d) of the SOC;

the website referred to in paragraph e of the particulars to paragraph 49(d) did not
exist prior to 4 November 2013;

at no material time was there a register or other listing accessible to GPC which
identified the persons who met the descriptions pleaded in:

(1) paragraphs 3(a)(i) and (i1) of the SOC;
(i1) paragraph 3(b)(i) of the SOC; or

(ii1))  paragraph 3(c)(i) of the SOC;
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123

@)

(k)

(D

(m)

paragraph 3(a)(i) of the SOC includes persons who were not required at any
material time to register with or obtain a licence from DAF;

at no material time were persons meeting the descriptions pleaded in:
6)) paragraph 3(b)(i) of the SOC; or

(11) paragraph 3(c)(i) of the SOC;

required to register with or obtain a licence from DAF;

at no material time was there an obligation on any persons meeting the
descriptions pleaded in:

(1) paragraphs 3(a)(i) and (i1) of the SOC;

(i1) paragraph 3(b)(i) of the SOC; or

(ii1))  paragraph 3(c)(i) of the SOC,

to inform GPC that they were persons of that description;

the persons and business referred to in paragraph 49(d) of the SOC are alleged to
have been located in a very broad, or limitless, geographical area, in that:

(1) paragraph 3(a)(i) of the SOC refers to persons who generated income as
the licensee of, or owner of, operator of or profit-sharing skipper or
profit-sharing crew-member on a boat fishing under a Licence that
authorised the taking of Fish in the Affected Waters, which is a very large
geographic area;

(i1) paragraph 3(b)(i) of the SOC refers to persons who conducted business in
any geographic location;

(iii))  paragraph 3(c)(i) of SOC refers to persons who conducted business in
Australia with operations in Queensland or New South Wales or both.

Further as to paragraph 49(d) of the SOC:

(2)

(b)

the plaintiffs allege that the persons and businesses likely to be directly impacted
by a failure by GPC to take reasonable care are the Group Members;

that allegation is inconsistent with the allegations in paragraph 49(f) to (i) which
refer to the Duty Class and allege that the persons within the Duty Class
“include” the Group Members.

As to paragraph 49(e) of the SOC, GPC:

(2)

as to the allegation that it has at all material times been the “owner and operator”
of the Port:

(1) admits that during the period in which the Project was undertaken it had
proprietary interests in certain land located within the Port;
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(b)

(c)

(d)

(i)

(iii)

(iv)

admits that during the period in which the Project was undertaken it was
(and since it was incorporated, it has been) the “port authority” in respect
of the Port within the meaning of the Transport Infrastructure Act and had
the powers and functions of a port authority pursuant to that legislation;

admits that during the period in which the Project was undertaken (and
since it was incorporated, it has been) the operator of the Port within the
scope of its powers and functions as pleaded in subparagraph (ii) above;

otherwise denies the allegations because it was not otherwise the owner or
operator of the Port as alleged;

as to the allegation that at all material times it was the authorised proponent of the
Projects:

(1)

(ii)

(iii)

(iv)

)

(vi)

(vii)

denies that the “Projects”, as defined in paragraph 8 of the SOC, were
undertaken;

admits that it was the proponent for the proposed FLPE Project and for
the proposed Dredging and Disposal Project, and it had authority to be the
proponent;

says that neither the FLPE Project nor the Dredging and Disposal Project
was undertaken, and a modified form of those projects was undertaken as
a single project (the Project), as pleaded above;

says that it was the person to whom the Commonwealth DDA was
granted;

says that it was the person to whom the Operational Works Permit was
issued;

says that it was the person to whom the Dredging Permit (other than the
amended environmental authority dated 1 August 2013, which was issued
to Dredging International (Australia) Pty Limited and Van Oord Australia
Pty Ltd);

otherwise does not admit the allegations because it remains uncertain as
to its truth or falsity despite having made reasonable enquiries;

otherwise does not admit the allegations because it does not admit the Risk of
Harm, as pleaded above;

if the Risk of Harm existed:

(@)

(ii)

admits that, within the limits of its contractual powers pursuant to
contracts entered into with contractors especially the Abigroup Contract
and the VODI Contract (pleaded below), it had a limited ability to
exercise a degree of control in relation to the Project so as to affect the
Risk of Harm;

otherwise does not admit the allegation because the plaintiffs have not
provided particulars of the material aspects of the work in respect of

93



124

125

126

EA.
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which they allege that GPC had the practical ability to exercise a high
degree of control, and it remains uncertain as to the truth or falsity of the
allegation despite having made reasonable enquiries.

As to paragraph 49(f) of the SOC, GPC:

(a) admits that the persons or entities referred to could not direct or control the
manner in which GPC undertook or caused to undertake Bund Works;

(b) otherwise do not admit the allegation because it remains uncertain as to its truth
or falsity despite having made reasonable enquiries.

As to paragraph 49(g) of the SOC, GPC denies the allegations because:
(a) to the extent the Risk of Harm is denied above, the risk did not exist;
(b) further or alternatively, to the extent the Risk of Harm existed:

(1) the Commercial Fishing Group Members could have protected
themselves from the Risk of Harm by conducting commercial fishing
operations in waters in which there was no decline in or loss of species of
Fish which their licence authorised them to catch;

(i1) the Fish Handling Group Members could have protected themselves from
the Discharge Risk by conducting business operations in relation to
species of Fish other than the Commercial Species in respect of which
there was a decline in or loss of in the Affected Waters;

(ii1))  the Wholesaler Group Members could have protected themselves from
the Discharge Risk by conducting business operations by purchasing for
wholesale Fish other than the Commercial Species in respect of which
there was a decline in or loss of in the Affected Waters.

As to paragraphs 49(h) and (i) of the SOC, GPC denies the allegations because:
(a) to the extent the Risk of Harm is denied above, the risk did not exist;

(b) further or alternatively, to the extent the Risk of Harm existed, because of the
matters pleaded above in response to paragraph 49(g) of the SOC.

Allegation that the Risk of Harm was not insignificant
As to paragraph 50 of the SOC, GPC:
(a) as to paragraph 50(a) of the SOC:

(1) denies the allegations to the extent the Risk of Harm is denied above,
because to that extent the risk did not exist;

(11) otherwise denies the allegations because, to the extent the risk existed, it
was not obvious and was not described in the Master Plan, the FLPE
Project EIS, the DDP EIS, the CG Expansion Report, the CG Dredging
Report or the alleged Conditions;
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(b)

(©)

(d)

(e)

()

denies paragraph 50(b) of the SOC because the Risk of Harm was not described
in the pleaded studies and reports;

denies paragraph 50(c) of the SOC because:

(1)

(ii)

the Risk of Harm was not referred to or plainly contemplated by GPC as
alleged;

the documents referred to in the particulars to paragraph 50(c) of the SOC
do not support the allegation, and they include documents which are not,
as alleged, “contracts GPC entered into for environmental consultancy
and monitoring services and reports”;

as to paragraphs 50(d), (e) and (f) of the SOC:

(@)

(i)

denies the allegations to the extent the Risk of Harm is denied above,
because to that extent the risk did not exist;

otherwise does not admit the allegations because it remains uncertain as
to their truth or falsity despite having made reasonable enquiries;

as to paragraph 50(g) of the SOC:

(1)

(ii)

denies the allegation to the extent the Risk of Harm is denied above,
because to that extent the risk did not exist;

to the extent the Risk of Harm existed:

(A)  denies that the matters pleaded in paragraphs 50(a), (b) and (c) of
the SOC provide the premises for or support the allegation in
paragraph 50(g) of the SOC because the matters pleaded in
paragraphs 50(a), (b) and (c) of the SOC are untrue for the reasons
pleaded above;

(B) does not admit the allegations because it remains uncertain as to
their truth or falsity despite having made reasonable enquiries;

says that it was neither obvious nor reasonably foreseeable to GPC, and GPC did
not know that, if there were Prohibited Discharges and Prohibited Discharge
Effects as alleged in paragraph 48 of the SOC, they would result in:

(@)

(i)

(iii)

damage to the marine ecosystem in the Affected Waters of the type and
extent alleged in the SOC;

a decline in the quantity and saleable quality of Commercial Species in
those waters of the type and extent alleged in the SOC;

financial loss to the classes of persons referred to in paragraph 48(e) of
the SOC of the magnitude alleged in the SOC.
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E.5. Alleged duty on GPC to take reasonable care
128  As to paragraph 51 of the SOC, GPC denies the allegations because:

(a) the Risk of Harm did not exist in respect of all of the Affected Waters, as pleaded
above;

(b) to the extent the Risk of Harm otherwise existed (which is not admitted):

(1) GPC did not owe to the Duty Class a duty to take reasonable care, by its
officers, servants and agents, to avoid the Risk of Harm because no such
duty arose:

(A)  inpremises where the Risk of Harm concerns financial loss and
the loss and damage claimed against GPC in the proceeding is for
pure economic loss;

(B)  in the premises of the matters pleaded above in denial of
allegations made in Section E of the SOC;

(C)  further or alternatively, in premises where it is not alleged that
GPC assumed responsibility to the Group Members to take
reasonable care as alleged to avoid the Risk of Harm;

(11) further or alternatively, if GPC did owe to the Duty Class a duty to take
reasonable care to avoid the Risk of Harm, the duty was not a non-
delegable duty but was a duty which could be discharged by GPC taking
reasonable care to engage contractors to avoid the Risk of Harm;

(©) in the premises of the matters pleaded in Section E.6 of this Defence below:

(1) section 36 of the Civil Liability Act 2003 (QId) (CLA) applies to this
proceeding;

(i1) for the purposes of this proceeding, an act or omission of GPC does not
constitute a wrongful exercise or failure unless the act or omission was in
the circumstances so unreasonable that no public or other
authority having the functions of GPC in question could properly consider
the act or omission to be a reasonable exercise of its functions;

(ii1))  the alleged duty of care is inconsistent with the operation of section 36 of
the CLA to this proceeding.

E.6. Section 36 of the Civil Liability Act 2003
129 At all material times, section 36 of the CLA has provided:

“Proceedings against public or other authorities based on breach of statutory
duty

(1) This section applies to a proceeding that is based on an alleged wrongful
exercise of or failure to exercise a function of a public or other authority.
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(2) For the purposes of the proceeding, an act or omission of the authority
does not constitute a wrongful exercise or failure unless the act or
omission was in the circumstances so unreasonable that no public or
other authority having the functions of the authority in question could
properly consider the act or omission to be a reasonable exercise of
its functions.”

130 At all material times, section 34 of the CLA has provided that, in Division 1 (which
includes section 36):

(a) “function” includes power;

(b) “public or other authority” means—
“(a)  the Crown (within the meaning of the Crown Proceedings Act 1980); or
(b) a local government, or
(c) any public authority constituted under an Act.”

131 At all material times, the Transport Infrastructure Act has provided:

(a) by section 3 and Schedule 6:
(1) “GOC Act entity” includes an entity established under the GOC Act;
(11) “GOC port authority” means a port authority that is a GOC;

(b) by section 274A, that for a GOC Act entity, a regulation may declare the entity to
be a port authority and prescribe the port the entity is to manage;

(©) by section 275:
“Functions of port authorities
(1)  The functions of a port authority are—

(a) to establish, manage, and operate effective and efficient port
facilities and services in its port; and

(b)  to make land available for—

(i)  the establishment, management and operation of effective
and efficient port facilities and services in its port by other
persons; or

(ii)  other purposes consistent with the operation of its port, and
(c)  to provide or arrange for the provision of ancillary services or

works necessary or convenient for the effective and efficient
operation of its port; and
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(d)  to keep appropriate levels of safety and security in the provision
and operation of the facilities and services; and

(e)  to provide other services incidental to the performance of its other
functions or likely to enhance the usage of the port;

(d) by section 276:
“Port services function

(1) A port authority has, in addition to its functions under section
275, the function of providing port services and ancillary
services—

(a) whether in or outside its port, and
(b) whether in or outside Australia, and
(c) whether for another port authority or for someone else.

(2) A GOC port authority is taken to have had the function mentioned
in subsection (1) from when it became a GOC.

(3) In this section—

ancillary services means services ancillary to the provision of
port services, including services appropriate for complementing
or enhancing the provision of port services.

port services means any of the following—

(a) services relating to the establishment, operation or
administration of ports;

(b) dredging services;
(c) services relating to the reclamation of land;

(d) consultancy services about any of the services mentioned
in paragraphs (a) to (c).”

(e) by section 278:

“«“

owers of port authorities

(1) In addition to the powers a port authority has because of this
chapter, each port authority has all powers necessary or
convenient for performing its functions.

(2) Without limiting subsection (1), a port authority’s powers include
power—
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(a) to dredge and otherwise maintain or improve navigational
channels in its port; and

(b) to reduce or remove a shoal, bank or accumulation in its
port that, in the port authority’s opinion, impedes
navigation in its port.

i3}

132 Atall material times, the GOC Act has provided:

(a)

(b)

(c)

(d)

(e)

by section 5, a “GOC” (or government owned corporation) is a government entity
that 1s:

(1) established as a body corporate under an Act or the Corporations Act; and
(11) declared by regulation to be a GOC;

by section 6:

(1) the Minister is the “GOC Minister” of every GOC;

(i1) the Minister who has the duty to administer the legislation (if any) that
established, or provides for the structure or management of, the entity that
became a GOC is the “portfolio Minister” of the GOC;

(i11))  however, if there is not a Minister who is the portfolio Minister under (ii),
or the portfolio Minister under (ii) is the GOC Minister, or the Premier is
of the opinion that another Minister should be the portfolio Minister, the
portfolio Minister of the GOC is the Minister nominated by the Premier
by gazette notice;

by section 75, a GOC must be a public company, and a company limited by
shares, under the Corporations Act;

as regards shareholding in the GOC:

(1) by section 78, the shareholders of a GOC are the GOC Minister and the
portfolio Minister of the GOC (defined as “the shareholding Ministers”);

(11) by section 80, the State is the owner of all shares in a GOC and a GOC’s
shareholders hold their shares in the GOC on behalf of the State;

(ii1)) by section 81(1), a GOC’s shareholder may transfer shares in the GOC
only to another Minister;

by section 84(1), if the shareholding Ministers of the GOC sign a document
containing a statement that they are in favour of a resolution set out in the
document, then (inter alia) a resolution in those terms is taken to have been
passed at a general meeting of the GOC held at the time at which, and on the day
on which, the document is signed by the last shareholding Minister;
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(2

(h)

by section 85(1), the shareholding Ministers of a GOC may amend the GOC’s
constitution;

as regards directors and the chief executive officer:

(1)

(ii)

by section 89(1), a GOC’s board is to consist of the number of directors
that are appointed by the Governor in Council,;

by section 92, a GOC’s chief executive officer is to be appointed by the
GOC’s board with the prior written approval of the shareholding
Ministers;

as regards corporate plans:

(1)

(i)

(iii)

(iv)

by section 96, the GOC Minister may issue guidelines about the form and
content of corporate plans, and each GOC must comply with such
guidelines;

by section 97(1), the board of a GOC must prepare, and submit to the
shareholding Ministers for their agreement, a draft corporate plan, within
one month of becoming a GOC and not later than two months before the
start of each subsequent financial year;

by sections 98(3) and (4), if a draft corporate plan has not been agreed to
by the shareholding Ministers within two months from the day on which
the GOC becomes a GOC or (in the case of a subsequent financial year)
before the start of the financial year, the shareholding Ministers may, by
written notice, direct the board to take specified steps in relation to the
draft plan or to make specified modifications to the draft plan;

by section 101, a GOC’s corporate plan may be modified by its board
with the agreement of the shareholding Ministers, and the shareholding
Ministers may, by written notice, direct the board to modify the corporate
plan;

as regards statements of corporate intent:

(1)

(ii)

(iii)

by section 107(1), the board of a GOC must prepare, and submit to the
shareholding Ministers for their agreement, a draft statement of corporate
intent, within one month of becoming a GOC and not later than two
months before the start of each subsequent financial year;

by sections 108(3) and (4), if a draft statement of corporate intent has not
been agreed to by the shareholding Ministers within two months from the
day on which the GOC becomes a GOC or (in the case of a subsequent
financial year) before the start of the financial year, the shareholding
Ministers may, by written notice, direct the board to take specified steps
in relation to the draft statement or to make specified modifications to the
draft statement;

by section 111, a GOC’s statement of corporate intent may be modified
by its board with the agreement of the shareholding Ministers, and the
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(k)

M

(m)

(n)

shareholding Ministers may, by written notice, direct the board to modify
the statement of corporate intent after consulting with the board and
taking its views into account;

by section 114:

(1) the shareholding Ministers of a GOC may notify the GOC’s board, in
writing, of a public sector policy that is to apply to the GOC and its
subsidiaries if the shareholding Ministers are satisfied that it is necessary
to give the notification in the public interest, after consulting with the
board and requesting the board to advise them whether, in its opinion,
carrying out the policy would not be in the commercial interests of the
GOC or any of its subsidiaries;

(i1) the board must ensure that the policy is carried out in relation to the GOC
and must, as far as practicable, ensure that the policy is carried out in
relation to its subsidiaries;

by section 115:

(1) the shareholding Ministers of a GOC may give the GOC’s board a written
direction in relation to the GOC and its subsidiaries if the shareholding
Ministers are satisfied that, because of exceptional circumstances, it is
necessary to give the direction in the public interest, after consulting with
the board and requesting the board to advise them whether, in its opinion,
complying with the direction would not be in the commercial interests of
the GOC or any of its subsidiaries;

(11) the board must ensure that the direction is complied with in relation to the
GOC and must, as far as practicable, ensure that it is complied with in
relation to its subsidiaries;

by section 119, a GOC’s board must give to the shareholding Ministers a report
on the operations of the GOC and its subsidiaries for each of the quarters of a
financial year;

by section 120(1), each annual report of a GOC must (inter alia) contain the
information that is required to be included in the report by the shareholding
Ministers to enable an informed assessment to be made of the operations of the
GOC and its subsidiaries, including a comparison of the performance of the GOC
and its subsidiaries with the GOC’s statement of corporate intent;

by section 122, a GOC’s board must:

(1) keep the shareholding Ministers reasonably informed of the operations,
financial performance and financial position of the GOC and its
subsidiaries, including the assets and liabilities, profits and losses and
prospects of the GOC and its subsidiaries; and

(11) give to the shareholding Ministers reports and information that they
require to enable them to make informed assessments of matters
mentioned in paragraph (i); and
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(i11)  if matters arise that in the board’s opinion may prevent, or significantly
affect, achievement of the GOC’s objectives outlined in its statement of
corporate intent or targets under its corporate plan, immediately inform
the shareholding Ministers of the matters and its opinion in relation to
them;

(0) by section 126:
“General powers of GOCs

(1) A GOC has, in addition to powers conferred on it by the
Corporations Act—

(a) the power to do all things necessary or convenient to be
done for, or in connection with, the performance of its
functions; and

(b) the powers that are conferred on it by this or another Act.

(2) Subsection (1) has effect subject to any restrictions on the GOC'’s
powers expressly imposed by this or another Act.”

(p) by sections 138(1) and (2), the shareholding Ministers of a GOC may, after
consultation with the board of a GOC, give the board a written direction requiring
the GOC or a subsidiary of the GOC not to dispose of a specified asset, and the
board must ensure that the direction is complied with in relation to the GOC and
must, as far as practicable, ensure that it is complied with in relation to any
relevant subsidiary;

(Q) by section 139, a GOC or a GOC subsidiary may dispose of any of its main
undertakings (as defined by the GOC Act) only with the prior written approval of
the shareholding Ministers;

(r) by section 141(1), a GOC may accept appointment as a trustee of a trust only
with the prior written approval of the GOC’s shareholding Ministers, and by
section 142(2) a GOC may retire from a trusteeship only with the prior written
approval of the GOC’s shareholding Ministers;

(s) by section 149(6), the shareholding Ministers may, by written notice, direct the
board to take specified steps in relation to the preparation or review of the
employment and industrial relations plan.

133 Prior to 14 March 2008, an entity called “Central Queensland Ports Authority” was:
(a) a body corporate and a government owned corporation under the GOC Act;
Particulars

(1) Government Owned Corporations (Central Queensland Ports Authority)
Regulation 2004 (Qld), section 18(1).

(11) Government Owned Corporations Regulation 2004 (Qld), as in force on
14 March 2008, sections 9 and 10.

102



134

135

(b)

the port authority (within the meaning of the Transport Infrastructure Act) for the
Port of Gladstone.

Particulars

(1) Transport Infrastructure Act, Schedule 6, definition of “port authority”, as
in force prior to (including immediately prior to) commencement of
section 539 of the Transport Infrastructure Act on 2 November 2005

(11) Transport Infrastructure Act, section 539, from commencement on 2
November 2005, in the circumstances of (1).

From on or about 14 March 2008:

(a)

(b)

(©)

Central Queensland Ports Authority was continued in existence under the name
“Gladstone Ports Corporation”;

Particulars

Government Owned Corporations Regulation 2004 (Qld), section 11A, as inserted
by section 4 of the Government Owned Corporations Amendment Regulation (No
1) of 2008 (Qld) made under the GOC Act and the Transport Infrastructure Act.

the body corporate renamed as “Gladstone Ports Corporation” continued to be a
government owned corporation under the GOC Act;

Particulars

Government Owned Corporations Regulation 2004 (QIld), section 10, as in force
from 14 March 2008.

the body corporate renamed as “Gladstone Ports Corporation” was the port
authority (within the meaning of the Transport Infrastructure Act) for the Port of
Gladstone.

Particulars

(1) Ports Regulation, as in force from 14 March 2008, section 5 and Schedule
2.

(11) Transport Infrastructure Act, section 539, as in force from 14 March
2008, in the circumstances of:

(A)  Transport Infrastructure Act, Schedule 6, definition of “port
authority”, as in force immediately prior to commencement of
section 539; and

(B)  subparagraph (a) above.

On or about 1 July 2008, the body corporate known as “Gladstone Ports Corporation”
was incorporated as Gladstone Ports Corporation Limited (that is, GPC) pursuant to the
Corporations Act.
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At all material times following its incorporation:

(a)

(b)

GPC was a government owned corporation under the GOC Act;

Particulars

Government Owned Corporations Regulation 2004 (Qld), section 5 and Schedule
2, as amended by the Government Owned Corporations Amendment Regulation
(No. 2) 2008 (Qld), sections 9 and 15.

GPC was the port authority (within the meaning of the Transport Infrastructure
Act) for the Port of Gladstone.

Particulars

Ports Regulation, section 5 and Schedule 2.

At all material times, the Constitution of GPC [GPC.012.005.0001] has provided (inter

alia):

(a)

(b)

by section 1.4:

(@)
(i)

(iii)

(iv)

the Constitution is to be read subject to the GOC Act (and its regulations);

to the extent of any inconsistency between the GOC Act (and its
regulations) and the Corporations Act, to the maximum extent permitted
by law the GOC Act and its regulations will prevail;

to the extent of any inconsistency between the GOC Act (and its
regulations) and the Constitution, the GOC Act and its regulations will
prevail;

to the extent of any inconsistency between the Corporations Act and the
Constitution, subject to (ii) above, the Corporations Act will prevail;

by section 2.1, GPC’s objects are:

(@)

(ii)

(iii)

to establish, manage, and operate effective and efficient port facilities and
services in its ports (including establishing, managing or operating any
expansions thereof);

to make land available for:

(A)  the establishment, management and operation of effective and
efficient port facilities and services in its port by other persons; or

(B) other purposes consistent with the operation of its ports;

to provide or arrange for the provision of Ancillary Services or works
necessary or convenient for the effective and efficient operation of its
ports;
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(c)

(d)

(e)

()

(g

(h)

(iv)

(vi)

(vii)

to keep appropriate levels of safety and security in the provision and
operation of the port facilities, Port Services and Ancillary Services;

to provide other services incidental to the performance of its other
functions or likely to enhance the usage of the ports;

to perform any other functions or exercise any other powers conferred on
it under the Transport Infrastructure Act, or any other act or regulations,
or under the Company’s Statement of Corporate Intent or Corporate Plan;

to provide Port Services and Ancillary Services-
(A)  whether inside or outside its ports; and
(B)  whether insider or outside Australia; and

(C)  whether for another port authority or for someone else;

by section 2.1(h), in section 2.1:

(@)

(ii)

Ancillary Services means services ancillary to the provision of Port
Services, including services appropriate for complementing or enhancing
the provision of Port Services;

Port Services means any of the following—

(A)  services relating to the establishment, operation or administration
of ports;

(B) dredging services;
(C)  services relating to the reclamation of land;

(D)  services about any of the services mentioned in paragraphs (A) to

©);

by section 3.1, the number of directors of GPC is the number appointed from time
to time by the Governor in Council in accordance with the GOC Act (and its
regulations);

by section 3.3, the directors of GPC must be appointed by the Governor in
Council in accordance with the GOC Act and its regulations;

by section 3.6, the Governor in Council may remove a director from office at any

time;

by section 4.4, the roles, responsibilities and duties of directors include those
required of them under the GOC Act and its regulations;

by section 9.1, the chief executive officer and senior executives of GPC must be
approved by the Board with the prior written approval of the Shareholding
Ministers (being the GOC Minister and Portfolio Minister as defined by the GOC

Act);
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(1)

G

(k)

(D

(m)

(n)

(0)

by section 12.1, in accordance with and subject to the GOC Act and its
regulations, GPC may pass a resolution without a general meeting being called or
held if the resolution is set out in a document signed and dated by the
Shareholding Ministers and contains a statement that they are in favour of the
resolution;

by sections 16.2 to 16.4, the Board must cause GPC to prepare and give to the
Shareholding Ministers an annual report and a report on the operations of GPC
that complies with (inter alia) the GOC Act and its regulations, and the Board
must provide information to appropriate parties in accordance with (inter alia) the
GOC Act and its regulations;

by section 16.5, unless otherwise required by the Corporations Act, the Board
must cause GPC’s financial report for each financial year to be audited, and
obtain an auditor’s report, and the Auditor-General will be appointed by the
Shareholding Ministers as auditor of GPC;

by section 17.1, the Board on behalf of GPC may issue or otherwise dispose of
shares only to those persons permitted by the GOC Act and its regulations;

by section 17.2, unless otherwise provided by the GOC Act and its regulations:

(1) only the Shareholding Ministers may hold shares in GPC and be entered
in the Register as a Member of GPC;

(i1) the shares held by the Shareholding Ministers are held on behalf of the
State of Queensland;

by section 20.1, a Member may not transfer shares otherwise than to a
Shareholding Minister;

by sections 25.1 and 25.2, the Shareholding Ministers may at any time amend the
Constitution or by written notice direct the Board to do so, in accordance with the
GOC Act and its regulations, and the Constitution must not be amended without
the prior written consent of the Shareholding Ministers.

GPC’s powers and functions referred to above:

(2)
(b)
(©)

(d)

are of a public nature and have public objects;
enable or facilitate the performance by GPC of a public function or service;

are not powers possessed by, or functions exercised by, private individuals or
companies formed by private individuals;

are powers and functions the exercise of which was subject to public
accountability and Ministerial oversight or direction.
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F.1.

142

In the premises, at all material times:

(a)

(b)

(©)

GPC was:
(1) a “public authority constituted under an Act”, within the meaning of
section 34 of the CLA;

(11) accordingly, a “public or other authority” within the meaning of section
36 of the CLA;

GPC’s functions included the functions stated in sections 275 and 276 of the
Transport Infrastructure Act, as pleaded above;

GPC’s powers included the power to do all things necessary or convenient to be
done for, or in connection with, the performance of such functions.

This proceeding is based on an alleged wrongful exercise of or failure to exercise:

(a)
(b)

functions referred to in the previous paragraph;

further or alternatively, powers referred to in the previous paragraph.

In the premises:

(2)
(b)

(©)

section 36 of the CLA applies to this proceeding;

for the purposes of this proceeding, an act or omission of GPC does not constitute
a wrongful exercise or failure unless the act or omission was in the circumstances
so unreasonable that no public or other authority having the functions of GPC in
question could properly consider the act or omission to be a reasonable exercise
of its functions.

the SOC does not allege that any act or omission of GPC was so unreasonable
that no public or other authority having the functions of GPC in question could
properly consider the act or omission to be a reasonable exercise of its functions
and thus does not disclose a good cause of action against GPC.

BUND WORKS - HISTORY

Design

As to paragraph 52 of the SOC, GPC:

(a)

(b)

admits that, in or about April 2010, GPC obtained reports prepared by GHD Pty
Ltd (GHD) in relation to the design and construction of a bund and associated
haul road and quarry (GHD Tender Concept Design);

says that the GHD Tender Concept Design included:

(1) “Report for Design and Construction of Bund and associated Haul Road
and Quarry — Scope of Works and General Requirements — April 2010”
[GPC.999.001.8825 at .8945-8985], prepared by GHD;
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(©)

(d)

(e)

GHD:

(a)

(b)

(©)

(11) “Report for Design and Construction of Bund and associated Haul Road
and Quarry — Bund Construction Specification — March 2010”
[GPC.999.001.8825 at .8986-9005], prepared by GHD,

which documents formed part of the Invitation to Tender, referred to below;

admits that the GHD Tender Concept Design included a concept design for the
design and construction of a bund including bund walls, prior to the modification
of the bunded reclamation area as referred to above in response to paragraph 11
of the SOC;

denies that the GHD Tender Concept Design was a concept design “for the Bund
Wall” because:

(1) the SOC defines the “Bund Walls” to mean the bund walls framing and
dissecting the “Modified Reclamation Area”;

(11) the GHD Tender Concept Design was not a concept design in relation to
the Modified Reclamation Area and was not a design in relation to the
“Bund Walls” as defined in the SOC;

otherwise does not admit the allegations because:

(1) the plaintiffs have not identified the document or documents they allege
to comprise the “Tender Concept Design”;

(11) it remains uncertain as to their truth or falsity despite having made
reasonable enquiries.

was at all material times a reputable engineering, environmental and construction
professional services company with skill, expertise and experience in the design
and construction of major project infrastructure projects such as the design and
construction of a bund and bund walls;

prior to or at about the time of preparation of the GHD Tender Concept Design,
had been engaged by GPC to assist in, and had assisted in, the preparation of:

(1) the FLPE Project EIS;

(11) the FPLE Project AID;
(iii))  the FPLE Project SIS;

(iv)  the DDP EIS; and

(V) the DDP SIS;

was engaged by GPC pursuant to a “Proposal for Port of Gladstone — Western
Basin Dredging and Disposal Project — Confirmation of Scope for Costing for
EIS and Preliminary Design - February 2009” [GPC.500.166.2916];
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(d) prepared a report dated July 2009 titled “Report for Western Basin Reclamation
Area — Preliminary Design of Bunds” (GHD 2009 Preliminary Design)
[GPC.999.001.6495] which formed part of the FLPE Project EIS.

144 The GHD 2009 Preliminary Design provided for geotextile to be positioned on the inner
face of the bund walls, that is, on the reclamation side of the bund (by section 7.3.4 and
Appendix B).

145  The FLPE Project EIS provided for geotextile to be positioned on the inner face of the
bund walls (by pages vi and xiv of the Executive Summary, Section 3.3.1 and Figure 3-4,
and Section 3.3.2).

146  The DDP EIS provided for geotextile to be positioned on the inner face of the bund walls
(by pages xvi of the Executive Summary, Section 2.1.3 and Section 2.3.4).

147  The GHD Tender Concept Design:

(a) provided for geotextile to be incorporated into the internal face of the bund as
then proposed,

(b) initially provided for a geotextile of at least 542 grams per square metre;

(©) was subsequently amended (as pleaded below) to provide for a geotextile of at
least 1,100 grams per square metre;

(d) included a statement that “Where deep soft clay is encountered, e.g. old buried
channels large rock boulders shall be used to displace the soft clay and form a
stable foundation for revetment construction”.

F.1.1. Allegations about the Invitation to Tender and Abigroup’s tender

148  As to paragraph 53 of the SOC, GPC:

(a) admits that on or about 7 April 2010, GPC issued to Abigroup an invitation to
tender in relation to a proposed design and construction contract in relation to a
bund and bund walls and associated haul road and quarry (Invitation to Tender)
[GPC.999.001.8825];

(b) otherwise denies the allegations because:

(1) GPC’s invitation is more accurately described in paragraph (a) above;
(11) the Invitation to Tender:

(A)  did not describe or refer to a bund in the shape of the Bund;

(B) described a bund in a different shape than the Bund and for which
some of the bund walls were differently shaped and located as
compared to the Bund Walls for the Bund (as depicted by the
drawing at GPC.999.001.8825 at .9340).

149 At all material times, Abigroup was a reputable engineering, environmental and

construction professional services company with skill, expertise and experience in the
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design and construction of major infrastructure projects such as the design and
construction of a bund and bund walls.

150  As to paragraph 54 of the SOC, GPC:
(a) as to paragraph (a):

(1) says that the Invitation to Tender referred to and included a copy of the
GHD Tender Concept Design;

(11) denies the allegation because:
(A)  the Invitation to Tender did not state a term as alleged;

(B) clause 4.2 of the “Conditions of Tendering”, which formed part of
Section 1 of the Invitation to Tender, stated the basis on which a
tender would be regarded as a conforming tender as follows:

“A Conforming Tender will be a Tender that complies
with each of the following:

a) the Tenderer’s offer is made in accordance with
the Invitation to Tender except for departures
which the Principal determines in its absolute
discretion to be minor departures and which the
Principal may accept, provided that such minor
departures are detailed in accordance with clause
4.5.

b) the design documents and works offered conform
to all statutory requirements and meet all
occupational, health and safety standards and
engineering standards, to the absolute satisfaction
of the Principal.”

(b) admits paragraph (b) and says that the Invitation to Tender (by Section 1 of the
Invitation to Tender, Conditions of Tendering, Appendix B — Tender Specific
Instructions) further stated that:

“The Tenderer is invited to provide an alternative design for the works
complying with the government requirements and performance
requirements specified within this ITT. The alternative designs will be
considered as part of the tender evaluation. The final design selected is
expected to be certified to meet relevant statutory and approval
requirements.”

(©) as to paragraph (c), admits that the Invitation to Tender was amended from time
to time between 15 April 2010 and 6 May 2010;

(d) as to paragraph (d)(i):

(1) denies the allegations because of the matters pleaded in paragraph
148(b)(i1) above;
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(11) says that the Invitation to Tender included, in respect of the bund and
bund walls described in the Invitation to Tender, drawings to the effect
alleged, as issued on or about 7 April 2010 and prior to any amendment;

(i)  says that those drawings were in respect of a conforming tender;
(e) as to paragraph (d)(i1):

(1) denies the allegations because of the matters pleaded in paragraph
148(b)(i1) above;

(i1) says that, following amendment by Addendum No 2, the Invitation to
Tender stated, in respect of the bund and bund walls described in the
Invitation to Tender, that:

(A)  prior to the start of the construction of the respective structures,
the Contractor shall submit to the Principal’s Representative a full
specification of the proposed geotextile;

(B) a geotextile material shall be non-woven and the Minimum
Average Roll Values shall comply with certain stated
specifications or an acceptable equivalent, including a “Mass” of
greater than, or equal to, 1,100 grams per square metre;

(iii)  says that, as pleaded above, the Invitation to Tender invited tenderers to
submit alternative designs for the design of the bund and bund walls;

€3] says that, at all material times, a geotextile was also known as a geofabric liner,
geotextile liner or geotextile layer.

The Invitation to Tender referred to and included:

(a) the FLPE Project EIS;

(b) the FLPE Project AID and, or alternatively, the FLPE Project SIS; and
(c) the DDP EIS,

by Section 3 Project Requirements, Reference Documents and section 2.3 of Section 3
Project Requirements, Scope of Works and General Requirements, which provided an
internet link to copies of the documents.

As to paragraph 55 of the SOC, GPC admits the allegation.
The Abigroup Bid:
(a) included a Conforming Tender within the meaning of the Invitation to Tender;

(b) included designs for the bund and bund walls prepared by or with the assistance
of SMEC Australia Pty Ltd (SMEC);
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(©) stated as follows on page 2:

“We engaged highly skilled and experienced consultant SMEC Australia
Pty Limited to work with our Engineers to develop an alternative bund
solution”.

(d) included Abigroup’s “Detailed Description of the Design Engineering
Procurement and Construction Methodology”, section 2.1 of which described
SMEC as a long-established and experienced consultancy company;

(e) included, as part of Schedule 9 (“Contractor’s Key Personnel”), resumes of
numerous personnel of Abigroup and SMEC, detailing their experience and
expertise;

)} stated in section 3.4 of Abigroup’s “Detailed Description of the Design
Engineering Procurement and Construction Methodology” that “... the purpose
of the geotextile layer is to prevent migration of fines into the core”.

Abigroup retained SMEC in relation to the design of the bund and bund walls and in
connection with Abigroup’s work in relation to the Project.

At all material times, SMEC was a reputable professional services company with skill,
expertise and experience in major infrastructure project areas including the design of
reclamation bunds.

Following submission of the Abigroup Bid, Abigroup provided to GPC a document titled
“Response to Presentation Action Items (3 June 2010)” dated 15 June 2010
[GPC.200.057.7037], by which it informed GPC to the effect that:

(a) SMEC had confirmed that applying the geotextile to the inner face of the bund
wall would have the same filtration effect as embedding it within the core of the

bund wall;

(b) Abigroup recommended applying the geotextile to the inner face of the bund
wall;

(©) if the geotextile was applied to the inner face of the bund wall, Abigroup’s advice

was that a lighter weight fabric could be used as compared to the geotextile
specified in the GHD Tender Design Concept.

Subsequent to the GHD Tender Concept Design, by an email from Michael McAuley of
GHD to Luke Frost of GPC sent on 19 April 2010 [GPC.001.004.8528;
GPC.001.004.8534; GPC.001.004.8535], GHD advised GPC to the effect that if the
geotextile was applied to the inner face of the bund wall, a lighter fabric than the
geotextile specified in the GHD Tender Concept Design could be used.

By letter to Abigroup dated 3 June 2010 [GPC.001.005.0020], GPC requested that
Abigroup present its tender proposals on 8 June 2010 and that it “advise cost and
schedule value propositions for” (inter alia):

“Geotextile was only placed on the surface of the inside face of the bund, i.e.
schedule-permitting, the geotextile is required to be in-place prior to dredging, so
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does not need to be on the inside face of the bund at RL5.2 if the whole bund is
complete prior to dredging, ie 01 April 2011

159  As to paragraph 56 of the SOC, GPC:

(a)

(b)

as to paragraph (a):

(1) admits that on or about 8 June 2010, Abigroup provided the pleaded
document to GPC;

(11) says that the document stated that:

(A)  Abigroup had referred the matter of geotextile placement to
SMEC for advice;

(B)  placement of the geotextile on the inside surface of the bunds, as
described in GPC’s letter to Abigroup dated 3 June 2010, would
reduce disruption, cost and time;

as to paragraph (b):

(1) admits that on or about 15 June 2010, Abigroup provided the pleaded
document to GPC;

(i1) says that Abigroup provided the document to GPC following a meeting
on 8 June 2010 during which Abigroup agreed to quantify the benefits of
the alternative bid which had been included within the Abigroup Bid;

(i11))  says that the document stated to the effect that:

(A)

(B)

(©

(D)

(E)

SMEC confirmed that the laying of geotextile on the surface of
the reclamation side of the bund walls would have the same
filtration effect as placing the fabric some distance inside the
surface;

in SMEC’s opinion, the geotextile would perform its intended
function equally well if finished at high water level (RL 5.2m)
rather than at RL 7.0 m, and at significantly reduced cost;

Abigroup recommended placing geotextile on the surface of the
reclamation side batter, finishing it at RL 5.2m;

as a separate initiative, Abigroup had explored the use of a lighter
grade geotextile than the 1200 grade specified since, with re-
location of the geotextile from inside of the bund (where it would
have been subject to loading from rock being end tipped and
dozed down the slope) to laying on the surface of the bund, the
geotextile is no longer subject to dynamic or superimposed
loadings from rock above it, nor is it subject to wave action;

Abigroup had received recommendations from two suppliers for a

selection of lighter graded geotextile, all of which would perform
well;
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(F) Abigroup’s advice was that 500 grade geotextile conforming to
MRS11.27 Strength Class E would be adequate;

(iv)  denies the allegations therein because the content of the document and the
circumstances in which it was provided to GPC are more fully and
accurately stated in paragraphs (ii) and (iii) above;

(c) as to subparagraph (c):

(1) admits that meeting was held on or about 12 October 2010 involving
representatives of GPC, Abigroup and SMEC;

(11) otherwise does not admit the allegation because:

(A) the plaintiffs have not identified the “Abigroup Bid details” they
allege were provided by Abigroup during the meeting;

(B) GPC remains uncertain as to the truth or falsity of the allegation
despite having made reasonable enquiries;

(ii1))  says that during the meeting:

(A)  GPC instructed Abigroup and SMEC that the purpose of the
bunds was to hold dredge spoil;

(B) GPC instructed Abigroup and SMEC that all design elements of
the project were required to conform with the FLPE Project EIS,
DDP EIS and the Coordinator-General’s conditions;

(d) as to subparagraph (d), GPC admits the allegation;
(e) otherwise does not admit paragraph 56 because:

(1) the plaintiffs allege that between 13 May and 21 October 2010 Abigroup
provided further Abigroup Bid details “including” the information
referred to paragraphs 56(a) to (d) of the SOC;

(11) the plaintiffs have not identified any “Abigroup Bid details” other than as
referred to in paragraphs 56(a) to (d) of the SOC;

(ii1))  GPC remains uncertain as to the truth or falsity of the allegation that other
Abigroup Bid details were provided between 13 May and 21 October
2010, despite having made reasonable enquiries.

The CG Expansion Report, issued in May 2010, provided for a geotextile to be applied to
the inner face of the bund walls (by condition 2 of the CG’s FL Schedule A Conditions).

The CG Dredging Report, issued in July 2010, provided for a geotextile to be applied to

the inner face of the bund walls (by condition 67 of the CG’s Dredging Schedule 2
Conditions).
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F.1.2.

Allegations about the Abigroup Contract

162

163

As to paragraph 57 of the SOC, GPC admits the allegation.

Pursuant to the Abigroup Contract:

(a)

(b)

(©)

(d)

Abigroup was required to:

(@)

(i)

(iii)

provide the services described in the Abigroup Contract, which included
design and construction of the bund (including the bund walls);

complete the work under the Abigroup Contract in conformity in all
respects with the provisions of the Abigroup Contract; and

perform, fulfil, comply with, submit to and observe all and singular the
provisions, conditions, stipulations and requirements and all matters and
things expressed or shown in or reasonably to be inferred from the
Abigroup Contract and which were to be performed, fulfilled, complied
with, submitted to or observed by or on the part of Abigroup;

(by Section 1, Form of Contract; Section 1, General Conditions, clause 2.1;
Section 3, Section 4);

in relation to the design of the bund, Abigroup was required to carry out
geotechnical and other investigations as required (by Section 3 Project
Requirements, Scope of Works and General Requirements, section 2.1.2);

Abigroup warranted to GPC that (inter alia) it:

(1)

(ii)

(iii)

(iv)

at all times would be suitably qualified and experienced, and would carry
out the works the subject of the contract, with a degree of professional
skill, care and diligence expected of a contractor that is an expert in
carrying out work of a size, type and nature similar to such work;

had examined the preliminary design included in the contract and that the
design was suitable, appropriate and adequate for the purpose stated in the
contract;

would carry out and complete the works the subject of the contract in
accordance with the contract so that the works, when completed, would
be fit for their intended purpose and comply with the requirements of the
contract;

would coordinate the activities of the consultants and subcontractors so
that the works the subject of the contract were carried out in accordance
with the contract;

(by Section 2 Conditions of Contract, General Conditions, clause 2.2);

such warranties remained unaffected notwithstanding:

(1)

that design work, including preliminary design, had been carried out by or
on behalf of GPC and included in GPC’s project requirements;
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(e)

(®

(2

(h)

G

(k)

D

(11) any receipt or review of, or comment or direction on, the design
documents by the Principal’s Representative;

(by Section 2 Conditions of Contract, General Conditions, clause 2.3);

GPC stated that it would be relying upon the skill and judgement of Abigroup for
the design and documentation of the works, the choice of materials, systems and
services to be used and the construction, completion and commissioning of the
whole of the works (by Section 3 Project Requirements, Scope of Works and
General Requirements, clause 2.4.3);

Abigroup warranted to GPC that all design, materials and workmanship would be
proper and adequate for their respective functions and purposes and that the
works would be constructed in a proper and correct manner under adequate and
competent supervision and quality assurance (by Section 3 Project Requirements,
Scope of Works and General Requirements, clause 2.4.3);

review of design documentation by the Principal's Representative did not
constitute a check on compliance with the D & C Specification and it was stated
that the Principal's Representative will be reliant upon the accuracy of the
submissions and representations made by Abigroup in this regard (by Section 3
Project Requirements, Scope of Works and General Requirements, section 2.4.4);

a review by the Principal's Representative or his technical advisers and the
consent of the Principal's Representative to use the documentation did not relieve
Abigroup of its sole responsibility for the adequacy of its design (by Section 3
Project Requirements, Scope of Works and General Requirements, section 2.4.4);

Abigroup was required to use suitable new materials and proper and
tradesmanlike workmanship (by Section 2 Conditions of Contract, General
Conditions, clause 29.1);

Abigroup was required to prevent nuisance and unreasonable noise and
disturbance (by Section 2 Conditions of Contract, General Conditions, clause 12);

in the performance of the works the subject of the contract, Abigroup was
required to satisfy all legislative requirements, including:

(1) legislation;
(11) regulations;

(iii))  licences, consents, permits, approvals and requirements of organisations
having jurisdiction in connection with the carrying out of the works the
subject of the contract,

except for those specified in Annexure Part F of the General Conditions or
directed by the “Principal’s Representative” to be satisfied by or on behalf of
GPC (by Section 2 Conditions of Contract, General Conditions, clause 11);

in respect of the permits and approvals obtained by GPC to satisfy legislative
requirements pursuant to Annexure Part F of the General Conditions, Abigroup
was required to comply with such permits and approvals and any conditions on
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(m)

(n)

(0)

them once obtained (by Section 2 Conditions of Contract, General Conditions,
Annexure Part F);

Abigroup was required to comply with:

(1) the conditions of Development Approvals issued under the SPA and the
EP Act;

(i1) section 319 of the EP Act including but not limited to compliance with all
environmental approvals;

(by Section 3 Project Requirements, Scope of Works and General Requirements,
section 2.12.1);

Abigroup was required to ensure that all works undertaken by it (including all
subcontractors) would have minimal impact on the environment and would be in
accordance with (inter alia) all relevant Australian Standards and State and
Commonwealth legislation (by Section 3 Project Requirements, Scope of Works
and General Requirements, section 2.12.1);

Abigroup was required to prepare an Environmental Management Plan which
(inter alia):

(1) had separate sub-plans for “Design” and “Construction”;

(i1) identified and assessed the risk, provided protection from, and provided a
remedy for, any adverse environmental effect which may result from the
performance of any component of the design and construction activities
under the Abigroup Contract;

(ii1))  1identified the statutory and other obligations which Abigroup is required
to fulfil during construction including any approvals, policies or other
obligations which must be triggered;

(iv)  included and incorporated mitigation measures described in the FLPE
Project EIS and the DDP EIS;

(v) detailed each environmental issue and impacts to be addressed as required
by the FLPE Project EIS and the DDP EIS;

(vi)  addressed DERM planning approval conditions;

(vil)  addressed the need for environmental safeguards and the adoption of
environmentally sensitive work practices during design and construction
activities including procedures for management of contamination, acid
sulfate soil management and disposal, sediment and erosion control
measures, and detection, treatment and disposal of contaminated materials
and water;

(by Section 3 Project Requirements, Scope of Works and General Requirements,
sections 2.12.1 and 2.12.2);
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F.1.3.

()

(@

(r)

(s)

the Environmental Management Plan prepared pursuant to that obligation formed
part of the Abigroup Contract;

Abigroup was required to prepare a comprehensive management plan in
accordance with the International Erosion Control Association (Australasia) Best
Practice Erosion and Sediment Control Guidelines which provided full details of
control measures to be implemented during construction and satisfy all
requirements for all necessary sediment and erosion control approvals and/or
permits (Section 3 Project Requirements, Scope of Works and General
Requirements, section 2.12.3);

Abigroup was required to:

(1) prepare a comprehensive management plan in accordance with DERM’s
Acid Sulfate Soil Guidelines which provided full details of acid sulfate
soil management measures to be implemented during construction and
satisfy all requirements for all necessary pollution control approvals
and/or permits; and

(i1) during construction, test and analyse any potential acid sulfate soil area to
ensure that the most appropriate controls were being implemented and
that they were being efficient in controlling acid sulfate soil impacts at all
times;

(by Section 3 Project Requirements, Scope of Works and General Requirements,
Section 2.12.4);

except where the Abigroup Contract otherwise provided, Abigroup was liable to
GPC for the acts, defaults and omissions of its subcontractors and employees and
agents of subcontractors as if they were those of Abigroup (by Section 2
Conditions of Contract, General Conditions, clause 9.5).

Allegations about the Commonwealth DDA

164

F.1.4.

As to paragraph 58 of the SOC, GPC admits the allegation.

Approvals provided to Abigroup

165

GPC provided to Abigroup the Commonwealth DDA and the Operational Works Permit
on or soon after the date each approval was received by GPC.

(a)

(b)

Particulars

As to the Commonwealth DDA, the best particulars GPC can provide are that it can
be inferred that Abigroup had received the document by no later than 22 December
2010 because it was referred to in the Abigroup EMP (Construction) Revision 0 dated
22 December 2010 [GPC.200.062.9012].

The Operational Works Permit was sent by GPC to Abigroup on 1 March 2011
[GPC.011.001.5661; GPC.011.001.5662]. An amended version was sent by GPC to
Abigroup on 9 June 2011 [GPC.200.034.9569; GPC.200.034.9570].
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(c) GPC also provided to Abigroup other documents (including the FLPE Project EIS,
the DDP EIS, the CG Expansion Report and the CG Dredging Report) as pleaded
below in response to paragraph 106(a) of the SOC.

F.1.5 Environmental Management Plans prepared by Abigroup

166  Abigroup prepared:

(a) an Environmental Management Plan (Design) (Abigroup EMP - Design), with
the assistance of SMEC, Revision 2 of which is dated 22 December 2010
[GPC.200.037.9229];

(b) an Environmental Management Plan (Construction) (Abigroup EMP —
Construction), as to which:

(1) Revision 0 is dated 22 December 2010 [GPC.200.062.9012];
(i1) Revision 1 is dated 23 March 2011 [GPC.200.039.7033];
(iii)  Revision 3 is dated 5 August 2011 [GPC.001.004.3450].

167  Abigroup sent the Abigroup EMP — Design to GPC on 24 December 2010, by email from
Phil Danks of Abigroup to Callum McKinnon of GPC [GPC.200.037.9226;
GPC.200.037.9227; GPC.200.037.9229].

168  The Abigroup EMP — Design:

(a) stated in section 1.1 that:

(1) it had been prepared by SMEC to minimise potential environmental
impacts associated with the detailed design of (inter alia) the bund wall,

(11) it addressed environmental impacts that may occur as a result of the
design elements of the project;

(ii1)) it had been prepared within the framework of relevant environmental
legislation and provided mitigation measures to minimise potential
impacts and protect environmental values;

(iv) it was intended that it would be reviewed and updated at key stages of the
detailed design phase to incorporate the findings and recommendations of
further site investigations and any conditions of environmental permits
and approvals to ensure compliance with applicable legislation;

(b) stated in section 1.3.2 that:

(1) a number of operational works permits and licences had been obtained for
project development approval, and the conditions of permits and licenses
relating to project design and available at the time had been included in
the Control Plans;

119



(11) the conditions of further permit and licences that were not available at the
time would be included in future revisions once permits and licences were
received;

(ii1))  the CG Expansion Report and the CG Dredging Report provide an
evaluation of the potential environmental impacts of the projects and the
conditions of those reports that relate to design of the project had been
included in the document;

(©) stated in section 2.1 that the objectives of the document were to:

(1) undertake design in accordance with applicable legislation and permits
obtained for approval of the construction of (inter alia) the bund wall;

(11) identify existing environmental values and potential environmental
impacts prior to commencement of works;

(i11))  undertake design to minimise potential environmental impacts and to
protect environmental values;

(iv)  provide adequate training of design personnel are adequately and make
personnel aware of their responsibilities under the document and
applicable legislation;

(v) undertake monitoring during the design process to allow early detection
of environmental impacts; and

(vi)  develop a program of corrective action to allow modification of design
where potential environmental impacts may occur;

(d) included “control plans” which outlined the measures to be undertaken to ensure
potential impacts are minimised and environmental values are protected, one of
which plans was for “Water Quality and Stormwater”, which stated (inter alia):

“The following performance criteria will indicate compliance with this
Control Plan, the effectiveness of control measures and achievement of
the objectives of the EMP (D):

. Design is conducted in compliance with the Environmental
Protection Act 1994 and the Environmental Protection (Water)
Policy 2009;

. Design is conducted in compliance with the conditions of permits

and approvals;

i3

(e) stated, by the control plan for “Water Quality and Stormwater”, that the design
for the bund wall and associated structures would include measures for ‘“‘fines
retention and emission containment””;
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(®

included, as Appendix B, an “Environmental Requirements Checklist”, which:

(1) detailed environmental permit and licence conditions to be considered in
the project design;

(i1) stated that conditions from other permits and licences would be added to
the list as they became available;

(iii))  referred to (inter alia):
(A)  the FLPE Project EIS;
(B)  the DDP EIS;
(C)  the CG Expansion Report;
(D)  the CG Dredging Report;
(iv)  referred to the following conditions (inter alia):

“Bund to be lined with geotextile fabric to reduce potential for
fines to move back into marine environment”’;

“Appropriate design and construction of bund, including lining
bund with geotextile fabric and installing internal bunding to
reduce potential for fines to be moved back into the marine
environment through the bund wall or via the decant waters”;

“The design, construction materials, and construction
methodology for the outer (bund) wall of the reclamation area
should be generally in accordance with the details provided in
section 3.3 of the EIS, that is. ...

- a geofabric liner shall be applied to the internal side of the
wall to prevent release of fine sediments from the reclamation
area other than through the designated discharge point in
accordance with specified discharge limits”;

(being condition 2 of the CG’s FL Schedule A Conditions)

“The proponent must ensure that the design, construction
materials, construction methodology and management for the
outer bund wall of reclamation area for the project:

a) is structurally sound

b) is designed for the purpose of preventing emissions from
the containment area that may cause environmental harm

c) has been certified as fit for purpose by a registered
professional engineer of Queensland”

(being condition 65 of the CG’s Dredging Schedule 2 Conditions)

121



169

“In addition to the provisions for bund wall construction
identified in the EIS and SID, the design, construction materials,
and construction methodology and management for the outer
bund wall of the reclamation area should be generally in
accordance with the following requirements:

c) details of the location and fines’ retention properties of
the geofabric liner must be provided with an application
for a development permit for construction of the
reclamation bund walls

7 any access constructed across the western channel for
bund wall construction must be designed to prevent
scouring of sediments on the ebb tide following
construction of the western wall. Design drawings will be
provided to DERM for approval prior to construction

J) the outlet of the intertidal channel on the western side of
the reclamation area will be designed to minimise
scouring of bottom sediments due to increased tidal flow
velocities and mitigation measures must be constructed
prior to completion of the western bund wall

k) any material that is deposited outside the alignment of the
works area, or any debris that falls or is deposited on tidal
lands or in tidal waters during the construction of the
works must be removed by the proponent at its cost prior
to the practical completion of the works”

(being aspects of condition 67 of the CG’s Dredging Schedule 2
Conditions)

The Abigroup EMP — Construction (Revision 3):

(a) stated in section 1.4 that its key objectives included meeting the full range of
environmental commitments identified in the environmental documents for the
construction phases;

(b) stated in section 3.4 that it was the responsibility of identified officers of
Abigroup to ensure compliance with the “Legislation and Other Requirements
Register” at Appendix B;

(c) referred to (inter alia):
(1) the FLPE Project EIS;
(i1) the DDP EIS;
(ii1))  the CG Expansion Report;
(iv)  the CG Dredging Report;
(v) the Commonwealth DDA;
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(vi)  the Operational Works Permit (as amended and reissued on 27 May
2011);

(d) included, as Appendix B, an “Environmental Requirements Checklist”, which
referred to the following conditions (inter alia):

“Any direct or indirect discharge, including water and anything in water,
from the Bund must not cause:

a) environmental harm,

b) adverse impacts on water quality objectives that apply to the area
surrounding the Bund;

c) sediment build up or erosion of any land including the bed of any
receiving waters”

“No contaminations may be released from the site to any waters or the
bed and banks of any waters (including groundwater) unless otherwise
authorised.”

“The design, construction materials, and construction methodology for
the outer (bund) wall of the reclamation area should be generally in
accordance with the details provided in section 3.3 of the EIS, that is: ...

a geofabric liner shall be applied to the internal side of the wall to
prevent release of fine sediments from the reclamation area other than
through the designated discharge point in accordance with specified
discharge limits”’;

(being condition 2 of the CG’s FL Schedule A Conditions)

“The proponent must ensure that the design, construction materials,
construction methodology and management for the outer bund wall of
reclamation area for the project:

a) is structurally sound

b) is designed for the purpose of preventing emissions from the
containment area that may cause environmental harm

c) has been certified as fit for purpose by a registered professional
engineer of Queensland”

(being condition 65 of the CG’s Dredging Schedule 2 Conditions)

“In addition to the provisions for bund wall construction identified in the
EIS and SID, the design, construction materials, and construction

methodology and management for the outer bund wall of the reclamation
area should be generally in accordance with the following requirements:

c) details of the location and fines’ retention properties of the
geofabric liner must be provided with an application for a
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J)

k)

development permit for construction of the reclamation bund
walls

any access constructed across the western channel for bund wall
construction must be designed to prevent scouring of sediments on
the ebb tide following construction of the western wall. Design
drawings will be provided to DERM for approval prior to
construction

the outlet of the intertidal channel on the western side of the
reclamation area will be designed to minimise scouring of bottom
sediments due to increased tidal flow velocities and mitigation
measures must be constructed prior to completion of the western
bund wall

any material that is deposited outside the alignment of the works
area, or any debris that falls or is deposited on tidal lands or in
tidal waters during the construction of the works must be removed
by the proponent at its cost prior to the practical completion of
the works ™

(being aspects of condition 67 of the CG’s Dredging Schedule 2 Conditions)

and also referred to conditions of the Operational Works Permit.

170  Revisions 1 and 2 of the Abigroup EMP (Construction) contained the same content as
pleaded in paragraph 169 above.

171  Revision 0 of the Abigroup EMP (Construction) contained the same content as pleaded
in paragraph 169 above save that it did not refer to the Operational Works Permit, which
had not been issued at the time of Revision 0.

F.2  Construction and Filling of the Bund

F.2.1. Allegations regarding the construction sequence for the Perimeter Walls

172 As to paragraph 59 of the SOC, GPC admits the allegations.

F.2.2. Allegations regarding the design of the Bund

173 As to paragraph 60 of the SOC:

(a)

(b)

(©)

on or before 10 December 2010, Abigroup and SMEC prepared a design for the
Bund and Bund Walls for the purposes of that design being approved by DERM
(the Abigroup DERM Approval Design);

this design is contained in drawings dated 10 December 2010 which form part of
the Operational Works Permit, namely drawings DM-3001 REV 01, DM-3002
REV 01, DM-3005 REV 01, DM-3006 REV 01, DM-3007 REV 01, DM-3008
REV 01 and DM-3009 REV 01;

the Abigroup DERM Approval Design was certified by Huma Hussain, who was
at all material times a Registered Professional Engineer of Queensland (RPEQ)
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174

175

(d)

(e)

(®

(2

(h)

@)

registered pursuant to the Professional Engineers Act 2002 (Qld) and the
Professional Engineers Regulation 2003 (Qld) (RPEQ number 10032);

on or before 23 December 2010, Abigroup and SMEC completed a design for the
Bund and Bund Wall (Abigroup Design), details of which are set out in a
document titled “SMEC, Western Basin Development, IFC Detailed Design
Report: Western Basin Bund Design, December 2010 (being the document
pleaded at paragraph 60 of the SOC);

the Abigroup Design stated that it was to be read in conjunction with documents
including “Gladstone Western Basin — Bund Specifications” dated 20 December
2010 (Bund Specification) [GPC.200.067.1576], prepared by SMEC;

the Abigroup Design was certified by Mark Ballard, who was at all material times
a RPEQ registered pursuant to the Professional Engineers Act 2002 (Qld) and the
Professional Engineers Regulation 2003 (QId) (RPEQ number 10223);

the Abigroup Design included drawings which were materially the same as the
drawings which comprise the Abigroup DERM Approval Design;

on or about 18 February 2011, Abigroup and SMEC completed and issued
modified versions of the design drawings comprising the Abigroup Design
(Abigroup Recertification Drawings), which reflected modification to the
south-eastern corner of the Bund;

the Abigroup Recertification Drawings are included in a document titled “SMEC,
Western Basin Development Bund” [GPC.001.073.5989] and were certified by
Mark Ballard (RPEQ number 10223);

GPC admits that the document referred to at paragraph 60 of the SOC was
completed on or before 23 December 2010 and that it was the “final design” as
alleged, subject to the modifications referred to in paragraph (h) above, and
otherwise does not admit the allegations because it remains uncertain as to its
truth or falsity despite having made reasonable enquiries.

At all material times:

(a) a RPEQ was an engineer registered as such by the Board of Professional
Engineers of Queensland, a body established by the Professional Engineers Act
2002 (QId) to assess applications for registration and to register engineers who
are eligible for registration;

(b) registration as a RPEQ required that the engineer be qualified for registration in
accordance with the Professional Engineers Act 2002 (Qld) and the Professional
Engineers Regulation 2003 (Qld) and that the Board of Professional Engineers
consider the engineer fit to practice as a registered professional engineer.

The Abigroup Design:

(a) provided for a geotextile to be installed on the inner face of certain bund walls;

(b) provided for the geotextile to be at least 542 grams per square metre;
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(©) provided for the use of rocks to displace soft clay beneath the seabed where there
was more than 3 metres of soft clay;

(d) stated at section 2.4 that, without limiting the design requirements of the
Abigroup Contract, the design of the bund was required to:

(1) comply with specified criteria and be fit for its intended purpose;

(i1) integrate all design components, including but not limited to, bund design,
compliance with relevant environmental approvals and permits,
geotechnical design, safety in design, and maintenance requirements.

(b) says that, by the Operational Works Permit, DERM approved the Abigroup
DERM Approved Design for the design and construction of the reclamation area
(by section 6 of the Operational Works Permit and drawings DM-3001 REV 1,
DM-3002 REV 01, DM-3005 REV 01, DM-30006 REV 01, DM-3007 REV 01,

(h) allowed water to pass through the bund wall during the process of construction;

(1) accordingly, would be porous during the process of construction.

176  As to paragraph 61 of the SOC, GPC:
(a) admits the allegation;
DM-3008 REV-01 and DM-3009 REV 01).
177  Each of:
(a) the proposed designs referred to in the FLPE Project EIS;
(b) the proposed designs referred to in the DDP EIS;
(©) the GHD 2009 Preliminary Design;
(d) the GHD Tender Concept Design;
(e) the Abigroup DERM Approval Design;
63 the Abigroup Design; and
(g) the Abigroup Recertification Drawings,
was a design for a bund which:
F.2.3. Allegations regarding the VODI Contract
178  As to paragraph 62 of the SOC, GPC admits the allegations.
179

At all material times, the companies that comprised VODI, namely, Van Oord Australia
Pty Ltd and Dredging International (Australia) Pty Limited were reputable dredging
companies with skill, expertise and experience in carrying out work of the size, type and
nature similar to such works the subject of the VODI Contract.
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180

Pursuant to the VODI Contract:

(a)

(b)

(c)

(d)

(e)

(®

(g

(h)

(1)

VODI was required to (inter alia) perform dredging works in the Port and place
the dredge material in either the designated offshore location or in the Bund (by
Formal Instrument of Agreement, clause 4; section 3.1 of the General Conditions
of Contract; Section 3 Project Requirements);

VODI was required to comply with (inter alia) all:
(1) legislation;
(i1) regulations;

(ii1))  licences, consents, permits, approvals, conditions and requirements of
organisations having jurisdiction in connection with the carrying out of
the works the subject of the contract,

including conditions of any approvals or consents and including conditions
imposed by or attaching to a consent, licence, permit, approval or similar
obtained by GPC (by clauses 14, 27.7(a)(i) and 27.7(a)(v) of Conditions of
Contract);

VODI was required to comply with the duty under the EP Act to not carry out
any activity that causes, or is likely to cause, environmental harm unless the
person takes all reasonable and practicable measures to prevent or minimise the
harm (by clause 27.7(a)(ii) of Conditions of Contract, read with the meaning of
“general environmental duty” as defined by the EP Act at the time of the VODI
Contract);

VODI was required to comply with the dredging management plan approved by
DERM for the works the subject of the contract, being the Dredging Management
Plan (by clause 27.7(a)(iii) of Conditions of Contract and clause 3.4 of Section 3
Project Requirements);

VODI was required to comply with the Aurecon WB Dredge and offshore
disposal Flora and Fauna Management Plan Rev 4; (by clause 3.5 of Section 3
Project Requirements);

VODI was required to comply with its obligation under the Aurecon Water
Quality Management Plan Rev 5 (by clause 3.6 of Section 3 Project
Requirements);

VODI was required to not cause environmental harm as defined by the EP Act at
the time of the VODI Contract (by clause 27.7(b) of Conditions of Contract);

VODI was required to notify GPC’s project manager as soon as practicable if it
became aware of any breach or non-compliance with the obligations pleaded in
subparagraphs (b) to (e) above (by clause 27.8 of Conditions of Contract);

VODI was required to notify GPC’s project manager immediately if it became
aware of:
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@)

(k)

(M

(m)

(1) any non-compliance with any legislation, regulation, licence, consent,
permit or approval relating to the works the subject of the contract;

(11) any incident involving actual or potential environmental harm or
environmental nuisance (as defined by the EP Act) associated with the
conduct of the works the subject of the contract;

(by clause 3.2 of Section 3 Project Requirements);

VODI was required to promptly Remediate (as defined) or remedy and make
good any damage caused by any breach or non-compliance with the obligations
pleaded in subparagraphs (b) to () above caused or contributed to by VODI or
any employee, agent, subcontractor or any other party for which VODI was
responsible (by clause 27.10 of Conditions of Contract);

VODI was required to take all measures necessary to ensure relocation of the
dredge material into the bunded areas did not result in erosion of the bunds and to
avoid disturbing potential acid sulfate soil in the disposal site (by clause 5.6 of
Section 3 Project Requirements);

VODI was required to be responsible for the maintenance of the perimeter bund
walls and for any internal walls constructed by GPC (by clause 5.6 of Section 3
Project Requirements);

VODI was responsible for the management of potential acid sulfate soil (by
clause 2.1A(10) of Section 3 Project Requirements).

The VODI Contract included a Work Method Statement prepared by VODI which

there would be a project management team equipped with the appropriate staff
and management tools for the efficient and effective construction of the works the

appropriate levels of staff and resources, in terms of expertise, experience and
numbers, would be proved to ensure the successful implementation of the

VODI had appointed a consultant to provide assistance with any aspects of
managing potential acid sulfate soil and validation testing of the disposal area.

181
provided (inter alia):
(a)
subject of the contract;
(b)
contract;
(c)
F.2.4. Allegations regarding installation of geotextile
182  As to paragraph 63 of the SOC, GPC:

(2)

(b)

(©)

admits that Abigroup commenced the installation of geotextile on the inside faces
of some sections of the Perimeter Walls on or about 21 May 2011;

admits that the installation of geotextile on the inside faces of the Perimeter Walls
continued until in or about September 2011;

otherwise denies the allegations because the facts are more accurately stated by
paragraphs (a) and (b) above;
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(d) says that the sequence in which geotextile was installed to the Bund Walls is
pleaded in paragraph 316(a) below.

F.2.5. Allegations regarding the Dredging Permit
183  As to paragraph 64 of the SOC, GPC denies the allegation because:
(a) the Dredging Permit is dated 28 June 2011 and the DERM Dredging Permit is
dated 24 June 2011;
(b) GPC could not have obtained and did not obtain the Dredging Permit on 12 June
2011, prior to the dates of the Dredging Permit and the DERM Dredging Permit
as pleaded in paragraph (a) above.
F.2.6. Allegations regarding closure of the Bund
184  As to paragraph 65 of the SOC, GPC admits the allegations.
F.2.7. Allegations regarding commencement of Filling Operations
185  As to paragraph 66 of the SOC, GPC:
(a) admits the allegations on the basis that “Bund Filling Operations” refers to
“Filling Operations” as defined in the SOC;
(b) says that Filling Operations commenced on or about 6 September 2011.
186  Prior to the commencement of Filling Operations:

(a) Abigroup:

(1) completed the anchoring works recommended by Abigroup and SMEC to
rectify tearing and ballooning issues which had been experienced by that
time with the geotextile, such recommendations being described in an
email from James Heenan of Abigroup to Rob Ryan of GPC sent on 1
August 2011 [GPC.001.004.9933] and the letter from Abigroup to GPC
dated 4 August 2011 [GPC.001.004.9929];

(i1) by letter to GPC dated 19 August 2011 [GPC.200.068.7084;
GPC.200.068.7085], informed GPC that geotextile which had been re-
anchored was performing as intended and its performance as re-anchored
was being monitored,

(b) GPC received (on 16 August 2011) a certification dated 15 August 2011,
provided by SMEC to Abigroup and certified by Huma Hussain, a RPEQ, which
attached a Design Report for Separable Portion 1A of the bund and certified that,
subject to placement of geotextile on the inner surface of certain Bund Walls and
placement of armour rock on certain Bund Walls (as identified in the Design
Report), the Design Report is in accordance with good engineering practice and
complies with relevant Australian Standards [GPC.200.023.3882;
GPC.200.023.3945; GPC.200.023.3911; GPC.200.023.3946; GPC.200.023.3883;
GPC.200.023.3905];
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187

(©)

(d)

(e)

()

(2

GPC received (on 30 August 2011) a construction certification dated 29 August
2011, provided by SMEC to Abigroup, and certified by Huma Hussain, a RPEQ,
in respect of the design and quality assurance of construction of the Bund Walls
to RL5.2 [GPC.200.023.3993; GPC.200.023.3994; GPC.200.023.3995];

GPC provided that certification to VODI, by letter dated 2 September 2011
[GPC.200.115.8575; GPC.200.115.8576];

Abigroup informed GPC that it expected the geotextile placement to be
completed by 2 September 2011;

Particulars

This information was communicated by a representative of Abigroup to
representatives of GPC at the Abigroup Contract Weekly Meeting on 1
September 2011, as recorded by section 5.1.7 of the minutes of that meeting
[GPC.200.068.8683].

geotextile was installed to RL 5.2:

(1) on all locations where specified by the Abigroup Design and the
Operational Works Permit;

(11) alternatively, in all such locations other than parts of the northern section
of Bund Wall A between chainages 6000 and 6900;

where it had been identified that repair work was required to sections of installed
geotextile:

(1) the repair work had been completed;

(i1) alternatively, only minor repair work remained to be completed, in areas
other than the southern section of Bund Wall A, and such repair work was
completed soon after 6 September 2011.

As to paragraph 67 of the SOC, GPC:

(a)

(b)

(©)

admits that, on or around 6 September 2011:
(1) cutter suction dredging in the Port commenced;
(i1) disposing of Spoil in the Modified Reclamation Area commenced;

otherwise denies the allegations because those activities were not performed by
GPC but were performed by VODI;

says that, when Filling Operations commenced, Spoil was deposited into the
Modified Reclamation Area in accordance with Revision 1 of VODI’s “Method
Statement for the Reclamation Area” dated 2 September 2011
[GPC.200.068.8778; GPC.200.068.8779], pursuant to which Spoil was deposited
into the south-east corner near Bund Wall A.
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188  As to paragraph 68 of the SOC, GPC:

(a) denies the allegations because Prohibited Discharge was not escaping in
significant quantities as alleged from on or around 6 September 2011;

(b) says that, as pleaded above, when Filling Operations commenced, Spoil was
deposited into the south-east corner of the Bund near Bund Wall A, which was a
long distance from the northern section of Bund Wall B and from the Bund Walls
which are alleged to comprise the “Backdoor”.

F.2.8. Allegations regarding turbidity levels

189  Condition W1 of the DERM Dredging Permit (as amended from time to time) provided
that the registered operator must not allow turbidity levels at the following sensitive
receptors to exceed specified levels for a period greater than 48 hours unless it could be
demonstrated to the satisfaction of DERM (as the administering authority) that the
elevated turbidity was the result of errors or natural background variations:

(a)  QE4

(b) ST1;

(c) P2 (and, subsequently, in substitution, P2B, as pleaded below);

(d) BG10;

(e) SGM1;

() SGM2.

190  Sensitive receptors:

(a) QE4, ST1, P2, P2B and BG10 were “inshore” receptors located within or near the
Western Basin and in the vicinity of the Bund;

(b) SGM1 and SGM2 were “offshore” receptors located outside of the Western Basin
and east of Facing Island in the vicinity of the East Banks Offshore Disposal site.

191  All of the inshore receptors were located within approximately 8 kilometres of the Bund
and the closest receptor was located approximately 1.7 kilometres from the Bund.

192 For each receptor site, condition W1 of the DERM Dredging Permit specified a
maximum turbidity level for:

(a) the wet season; and

(b) the dry season,

with the former being higher than the latter.

193 During the period from the issue of the Dredging Permit to 3 May 2012, the receptors

and levels specified by condition W1 of the DERM Dredging Permit were as follows,
such levels being expressed as maximum 99™ percentile turbidity (NTU):
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Receptor Wet season Dry season
QE4 34 28
ST1 38 24
P2 69 40
BG10 56 46
SGM1 12 10
SGM2 11 9

194  With effect from 31 October 2011, by reason of by a Notice issued by DERM titled
“Decision to change development approval conditions” dated 31 October 2011
[GPC.999.001.3509], condition W1 of the DERM Dredging Permit was amended such
that the wet season changed from the period of 20 November to 31 March to the period
of 1 October to 31 March.

195  Inrespect of sensitive receptors QE4 and ST1, by reason of a Notice to change
development approval conditions dated 3 May 2012 issued by the Department of
Environment and Heritage Protection (DEHP) [GPC.999.001.3497], condition W1 of the
DERM Dredging Permit was amended with effect from 3 May 2012 such that the
“Maximum 99th Percentile Turbidity (NTU)” levels were increased as follows:

(a) QE4:
(1) wet season — increase from 34 (NTU) to 55 (NTU);
(i1) dry season — increase from 28 (NTU) to 30 (NTU);
(b) ST1:
(1) wet season — increase from 38 (NTU) to 65 (NTU);
(11) dry season — increase from 24 (NTU) to 35 (NTU).

196  With effect from 3 September 2012, by reason of a Notice to change development
approval conditions dated 3 September 2012 [GPC.999.001.3501], Condition W1 of the
DERM Dredging Permit was further amended such that:

(a) the reference to sensitive receptor P2 was replaced by a reference to sensitive
receptor P2B;

(b) the locations of receptors QE4, ST1 and BG 10 were changed.

197  The amendment referred to in the previous paragraph followed the following
correspondence from GPC to DERM:

(a) letter dated 12 April 2012 [GPC.300.022.6857; GPC.300.022.6858];
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(b) letter dated 26 April 2012 [GPC.001.003.3890; GPC.001.003.3892;
GPC.001.003.3893; GPC.001.003.3904; GPC.001.003.3891];

(c) letter dated 18 July 2012 [GPC.200.089.9758].
198  Accordingly:

(a) in the period from 3 May 2012 to 3 September 2012, the receptors and levels
specified by condition W1 of the DERM Dredging Permit were as follows:

Receptor Wet season Dry season
QE4 55 30
ST1 65 35
P2 69 40
BG10 56 46
SGM1 12 10
SGM2 11 9

(b) from 3 September 2012, the receptors and levels specified by condition W1 of the
DERM Dredging Permit were as follows:

Receptor Wet season Dry season
QE4 55 30
ST1 65 35
P2B 69 40
BG10 56 46
SGM1 12 10
SGM2 11 9

199  For each receptor site, the Water Quality Management Plan specified turbidity levels
described as an “Internal Alert Level” and an “External Reporting Trigger Level”, in
each case for:

(a) the wet season; and
(b) the dry season,

with the former being higher than the latter.
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200  Table 5.3 of Revision 3 of the Water Quality Management Plan, effective from 14 April
2011 [GPC.500.077.1952], specified the following “Internal Alert Levels” and “External
Reporting Trigger Levels” for the following receptors:

Receptor | Internal Alert Level (NTU) External Reporting Trigger Level
(80 percentile of the 6hr L
EWMA applied to background | (95" percentile of the 6hr EWMA
turbidity data) applied to background turbidity
data)
Wet Season Dry Season Wet Season Dry Season
QE4 23 13 30 21
ST1 27 16 33 20
P2 30 17 48 27
BG10 29 18 42 30
SGM1 4* 2 7* 5
SGM2 6* 4 7* 5
Particulars

In respect of this table, and the table referred to in paragraph 203 below, the document
states as following in relation to the symbol “*”: “Represents values for which insufficient
data exists and ratio estimates have been applied to determine the values, refer to
Environmetrics Australia 2011a. These values will be revised when sufficient becomes
available.”

201  The table set out in the previous paragraph appeared in the following revisions of the
Water Quality Management Plan:

(a) Revision 6, effective from 6 June 2011 [GPC.300.024.5372];
(b) Revision 7, effective from 15 June 2011 [GPC.001.001.6617]; and
(c) Revision 8, effective from 29 June 2011 [GPC.300.028.9656].

202  Both:

(a) Revision 4 of the Water Quality Management Plan, effective from 18 April 2011
[GPC.001.001.6863];

(b) Revision 5 of the Water Quality Management Plan, effective from 11 May 2011
[GPC.300.023.2531],

contain the same table as appears in paragraph 200 above but without specifying Internal
Alert Levels or External Reporting Trigger Levels for receptor BG10.

203  Table 5.4 of Revision 9 of the Water Quality Management Plan, effective from 4 October
2012 [GPC.001.003.8152], specified the following “Internal Alert Levels” and “External
Reporting Trigger Levels” for the following receptors:
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Receptor Internal Alert Level (NTU) External Reporting Trigger Level
(80™ percentile of the 6hr ()
EWMA applied to (95" percentile of the 6hr EWMA
background turbidity data) applied to background turbidity
data)
Wet Season Dry Season Wet Season Dry Season
QE4 25 13 40 21
ST1 30 16 55 20
P2B 30 17 48 27
BG10 29 18 42 30
SGM1 4% 2 T* 5
SGM2 6* 4 T* 5

204  Table 5.4 of Revision 10 of the Water Quality Management Plan, effective from 11
September 2013 [GPC.001.001.6237], specified the following “Internal Alert Levels”
and “External Reporting Trigger Levels” for the following receptors:

Receptor Internal Alert Level (NTU) External Reporting Trigger Level
(80™ percentile of the 6hr R
EWMA applied to (95" percentile of the 6hr EWMA
background turbidity data) applied to background turbidity
data)
Wet Dry Season Wet Season Dry Season
Season
QE4 25 13 40 21
ST1 30 16 55 20
P2B 30 17 48 27
BG10 29 18 42 30

205  The turbidity levels specified:
(a) in condition W1 of the DERM Dredging Permit; and

(b) as Internal Alert Levels and External Reporting Trigger Levels in the Water
Quality Management Plan,

were expressed as percentiles of a six hourly Exponentially Weighted Moving Average.

206  Each receptor provided, continuously for six hour periods, a reading which represented
the Exponentially Weighted Moving Average turbidity level.

207  The turbidity levels specified as Internal Alert Levels and External Reporting Trigger
Levels in the Water Quality Management Plan were levels which were generally
exceeded naturally on a fortnightly basis.
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208

209

The Water Quality Management Plan stated to the effect that:

(a)

(b)

(c)

where the turbidity level did not exceed the Internal Alert Level, no management
intervention was required;

where the turbidity level exceeded the Internal Alert Level continuously for more
than 36 hours but did not exceed the External Reporting Trigger Level
continuously for more than 24 hours, the action item was an internal investigation
within 24 hours;

where the turbidity level exceeded the External Reporting Trigger Level
continuously for more than 24 hours, the action items were (in a cascading series
of steps depending on (inter alia) the period of time in which External Reporting
Trigger Level was continuously exceeded):

(1) notification to DERM within 24 hours and implementation of
management measures;

(i1) environmental investigation and reporting to the DTRP subcommittee;
(ii1)  DTRP meeting;

(iv)  reporting to the Department of Sustainability, Environment, Water,
Population and Communities.

Particulars

Section 5.6 of the Water Quality Management Plan set out further details in relation
to these action items.

As to paragraph 69 of the SOC, GPC:

(a)

(b)

(c)

(d)

(e)

admits that on 16 September 2011 turbidity levels were measured by three
monitoring receptors (namely QE4, ST1 and P2) to be above the level referred to
in condition W1 of the DERM Dredging Permit for the receptor (as the level was
stated in that condition at that date);

admits that, in respect of two of these receptors (namely QE4 and ST1), the
receptor had earlier measured turbidity levels to be above that level for a period
greater than the period referred to in condition W1 of the DERM Dredging
Permit;

admits that both of those receptors were located more than 1.5 kilometres from
the Bund;

otherwise denies the allegations because on 16 September 2011, other than as
pleaded above, turbidity levels, as detected by monitoring receptors at least 1.5
kilometres away from the Bund, did not exceed the permitted level and the
permitted period allowed under condition W1 of the DERM Dredging Permit;

says that the exceedances of condition W1 of the DERM Dredging Permit
referred to above occurred during the period of a spring tide.
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F.2.9. Allegations regarding temporary closure of the Port in September 2011

210  Asto paragraph 70 of the SOC, GPC:

(a) admits that on 16 September 2011, an emergency declaration was made by the
chief executive under section 96(1) of the Fisheries Act which prohibited a
person, other than a person:

(1) approved by the chief executive; or

(11) described in section 7(2) of the Fisheries (Gladstone Harbour and
Surrounding Waters) Emergency Disease and Quarantine Declaration
2011,

from (inter alia) taking fish and using fishing apparatus in a declared quarantine
area within the Port (Emergency Port Closure Declaration);

(b) says that the declared quarantine area referred to in paragraph (a) above was the
area described in particulars B.a and B.b. of paragraph 70 of the SOC;

(c) otherwise denies the allegation because the Emergency Port Closure Declaration
and the extent of the closure to fishing is more accurately described in paragraph
(a) above.

211 The Emergency Port Closure Declaration was made after Fisheries Queensland became
aware in early August 2011 (which was prior to the deposit of any Spoil into the Bund
and prior to any turbidity exceedances measured at sensitive receptors near the Bund)
that coral trout and barramundi from commercial catches in the Gladstone region had
obvious signs of disease, including blisters and blindness, bulging/red eyes, rashes and
severe lesions.

Particulars

Explanatory Notes for the Fisheries (Gladstone Harbour and Surrounding Waters)
Emergency Disease and Quarantine Declaration 2011; Explanatory Notes for the
Fisheries (Gladstone Harbour and Surrounding Waters) Emergency Disease and
Quarantine Repeal Declaration 201 1.

212 The Emergency Port Closure Declaration was not made as a result of any contravention
or non-compliance, or potential or anticipated contravention or non-compliance, with an
approval or condition of approval in relation to the Project.

213 On 7 October 2011, the Emergency Port Closure Declaration was repealed.

214 On 7 October 2011, the Queensland Government (Fisheries Queensland) issued a
statement which included statements that:

(a) water quality testing for Port Curtis over the past year had shown little change in
water quality since dredging projects began;

(b) the analysis for the estuaries and the harbour showed natural variation in water
quality due to seasons and the flooding rains earlier in the year.
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F.2.10. Other events in and after September 2011

215  The Dredge Technical Reference Panel (DTRP):
(a) was established in accordance with condition 18 of the Commonwealth DDA;
(b) was established prior to and for the duration of the Project;
(©) comprised members:

(1) including representatives of regulators, independent scientific and
technical experts;

(i1) approved as members by the Commonwealth Minister;
(d) was required (inter alia) to:

(1) provide regular advice on the design and ongoing review of the Water
Quality Monitoring Program referred to in condition 21 of the
Commonwealth DDA, which was to manage the impacts from dredging
activities on water quality and the ecological health of marine
communities relevant to the values of the Great Barrier Reef World
Heritage Area and National Heritage Place, listed threatened species and
migratory species;

(11) provide regular advice on, and oversee all aspects of, water quality
monitoring;

(ii1))  assess any exceedance of trigger values and seagrass changes at key
monitoring locations and advise changes to dredging practices as
required;

(e) held regular meetings, commencing on 23 February 2011, which were typically
attended by, among others, representatives of one or more governmental regulator
(including, variously, DERM, DEEDI, DAFF and DEHP), GPC, VODI, Vision
Environment, and Dr Rick Morton as the Independent Chairman of the DTRP;

€3] routinely reviewed water quality monitoring data, seagrass health and dredging
practices;

(2) established a sub-committee which met separately from the DTRP;

(h) discussed during meetings (including meetings of its sub-committee) matters
including:

(1) exceedances of the turbidity levels specified in condition W1 of the
DERM Dredging Permit (and/or reporting trigger levels in relation to the
levels specified in that condition);

(i1) causes or contributing factors to the turbidity issues;

(ii1))  potential and/or recommended actions in relation to the Project;
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216

217

218

(iv)  the appropriateness of the turbidity levels specified in condition W1 and
application to DERM for modification of those levels.

On 15 September 2011, members of the DTRP concluded during a meeting that recent
turbidity levels could be attributed to the following factors:

(2)
(b)
(©)
(d)
(e)

(H)
(2

the full moon on 12 September 2011;

spring tides of 3-4 metres;

change of currents due to the Bund Wall’s construction;
seepage of sediment through the Bund Wall;

mud flat north of the Bund being exposed during low tide and potentially
contributing to the resuspension of sediment;

increase in marine traffic;

commencement of cutter suction dredging.

On 16 September 2011:

(a)

(b)

GPC informed DERM of the turbidity exceedances recorded that day, by email
sent to Amy Hughes, Arthur Dahl and Don Arnold on 16 September 2011 [GPC
200.044.4756]; and

representatives of GPC met with representatives of DERM in relation to that
matter.

Between 15 September 2011 and 3 October 2011, GPC corresponded regularly with
DERM regarding turbidity exceedances and informed DERM of actions taken and
intended be taken, including as follows:

(a)

(b)

(c)
(d)

(e)
()

(2

GPC email to DERM dated 15 September 2011 [GPC.500.066.6604;
GPC.500.066.6605];

GPC emails to DERM dated 16 September 2011 [GPC.200.044.4755;
GPC.200.044.4756];

DERM letter to GPC dated 16 September 2011 [GPC.600.014.3382];

GPC letter to DERM dated 16 September 2011 [GPC.001.005.2566;
GPC.001.005.2567; GPC.001.005.2583; GPC.001.005.2586];

GPC letter to DERM dated 19 September 2011 [GPC.600.014.3450];

DERM letter to GPC dated 21 September 2011 [GPC.600.014.2909;
GPC.600.014.2911; GPC.600.014.2913];

GPC letter to DERM dated 23 September 2011 [GPC.600.014.3422];
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220

221

(h) GPC email and letters to DERM dated 26 September 2011 [GPC.001.004.2047;
GPC.001.004.2048; GPC.001.004.2049];

(1) DERM email to GPC dated 27 September 2011 [GPC.600.014.1175;
GPC.600.014.1176];

) GPC email to DERM dated 29 September 2011 [GPC.500.065.8900];

(k) DERM email to GPC dated 30 September 2011 [GPC.500.065.8900;
GPC.500.065.8902];

D GPC email to DERM dated 30 September 2011 [GPC.500.066.6633];
(m)  GPC letter to DERM dated 3 October 2011 [GPC.200.101.8106].

Between 26 and 30 September 2011, exceedances of the turbidity levels specified in
condition W1 of the DERM Dredging Permit were recorded at four of the inshore
sensitive receptor sites during the period of a spring tide, as follows:

Receptor Site Dates of exceedance
QE4 27 to 30 September 2011
ST1 26 to 30 September 2011
P2 27 to 30 September 2011
BG10 28 to 30 September 2011

From 29 September 2011 to 3 October 2011, GPC caused dredging and the depositing of
dredge spoil into the Bund to be suspended for a period of approximately 80 hours.

Following turbidity exceedances in September 2011, GPC:

(a) engaged Vision Environment and APASA to conduct supplementary water
quality monitoring and analysis, and such work was performed;

Particulars

(1) Contractor Agreement CA110085 between GPC and Vision Environment
Queensland AATF Andersen-Melville Discretionary Trust. This work
commenced in early October 2011. This work was additional to the
existing Western Basin Dredging Environmental Monitoring Program
which Vision Environment had been undertaking since November 2009.

(i1) The scope of work was expanded by correspondence between GPC and
Vision Environment dated 6 October 2011 [GPC.500.043.1100;
GPC.500.043.1101] and 8 October 2011 [GPC.500.017.0542;
GPC.500.017.0543].
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223

(b)

(©)

(i11))  The scope of work was expanded by correspondence between GPC and
Vision Environment dated 10 October 2011 [GPC.500.114.2605] and 15
October 2011 [GPC.133.8772].

engaged BMT WBM (WBM) to investigate causes of the turbidity issues, and
such work was performed;

Particulars

(1) On 29 September 2011, representatives of WBM attended the Port as part
of investigations into the causes of the turbidity issues.

(11) GPC engaged WBM to perform the work referred to in the memorandum
from WBM to GPC dated 20 September 2011 [GPC.200.075.3221].

engaged Golders to investigate and to advise in relation to options to decrease the
permeability of the Bund Wall, and such work was performed.

Particulars

GPC issued a Request for Proposal dated 30 September 2011 [GPC.001.005.0154].
Golders responded to GPC by letter dated 4 October 2011 [GPC.500.250.1962];
[GPC.500.250.1966]. GPC and Golders subsequently formalised the engagement
in a contract styled “Consultancy Services Agreement for CA110084”
[GPC.999.001.2542].

At all material times, each of:

(a)
(b)
(©)
(d)

Vision Environment;
APASA;
WBM; and

Golders,

was reputable and had skill, expertise and experience in the field in which it was engaged
by GPC as pleaded above.

On or about 11 October 2011, following a site inspection, Golders provided GPC with
preliminary advice [GPC.200.008.4482] to the effect that (inter alia):

(a)

(b)

there were turbid discharges from the Bund but this was not the main source of
turbidity;

in respect of turbid discharges from the Bund:
(1) turbidity occurred where water enters and leaves the Bund;
(i1) there were mud waves at the Bund, being mud which was easily

mobilised and which had been further softened by being squeezed out
during construction of the Bund Wall; and
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225

(©)

(d)

(e)

(i11))  mud was being eroded from mud waves at the Bund, developing channels
which contribute to flow and exacerbate the erosion;

the remediation objective was to slow the overall flow and reduce erosion which
could be achieved by installing relatively low permeability material about the toe
of the Bund Wall;

material should be placed over the geotextile with sufficient weight to balance the
hydrostatic forces;

there were various options for the relevant material including dredge spoil, fines
or overburden (including boulders) or a combination thereof.

Particulars

Golder & Associates, Preliminary Advice to GPC — 8 October 2011 (Concerning
the Western Basin Development) [GPC.200.008.4482].

On or about 13 October 2011, GPC sent DERM a letter dated 13 October 2011
[GPC.001.004.5278; GPC.001.004.5279] which:

(2)

(b)

(©)

set out details of a proposed dredge and bund sealing plan to strategically reduce
turbidity in the Port;

provided documents including:
(1) Golder’s report dated 8 October 2011, pleaded above; and

(11) a technical note prepared by Environmetrics Australia detailing the result
of its analysis of tide and turbidity data at monitoring site ST1 during the
periods 5 to 18 September 2011 and 19 September 2011 to 4 October
2011;

informed DERM that the preferable strategy was to seal the Bund as quickly as
possible, and proposed a strategy which involved:

(1) hydraulic sealing of the Bund by placing suitable material along the inside
of the Bund Wall by cutter suction dredging and the formation of an
internal bund wall using suitable dredge material;

(i1) mechanical sealing, in accordance with a process developed between GPC
and Golders, to place suitable rock fill over the geotextile such that the
toe of the liner is covered with fill up to the high tide level;

(ii1))  the construction of an internal bund wall.

The dredge and bund sealing plan referred to in the previous paragraph:

(2)

was developed based on advice from VODI,;
Particulars

The best particulars which GPC can provide are as follows:
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227

(b)

(@)

(i)

(iii)

(iv)

)

(vi)

(vii)

VODI determined the sequence in which the Bund Walls were to be
sealed using Spoil.

Details set out in the letter, including as to the dredging sequence, the
sequence and manner in which Spoil was to be placed inside the Bund,
and technical details, were based on information supplied by VODI.

VODI supplied information for the letter, including orally by its
representative Mr Vanlishout, to GPC’s representatives Mr O’Sullivan,
Mr Jorgensen, Mr Salonen and Mr de Vos.

VODI (by Mr Vanlishout) informed GPC (by Mr Jorgensen) that the best
way to make the Bund impermeable was to follow VODI’s planned
approach to placing dredge spoil along the inside of the Bund Walls as set
out in Figure 7.2 of VODI’s “Method Statement for the Reclamation
Area” dated 2 September 2011.

VODI proposed to target sand rich areas of the Harbour for dredging in
order to complete an internal bund between Bund Walls A and D and to
seal the portion of Bund Wall A identified in red in Figure 1 of GPC’s
letter to DERM dated 13 October 2011.

The concept of the internal bund wall had earlier been raised in email
correspondence on 22 September 2011 between Onno de Vos and Mr
Billet of VODI, regarding a “sand option” [GPC.600.005.0303].

VODI approved the terms of GPC’s letter to DERM dated 27 September
2011 [GPC.001.004.2047; GPC.001.004.2049; GPC.001.004.2049]
regarding the approach to sealing of the Bund Walls. A draft of this letter
had been sent by GPC (by Mr Jorgensen) to VODI (by Mr Billiet) and
discussed between them [GPC.600.014.4497].

reflected the conclusions set out in Golders’s report dated 8 October 2011.

DERM:

(a)

(b)

communicated to GPC that it agreed the dredge and bund sealing plan set out in
GPC’s letter to DERM dated 13 October 2011 (by a communication to that effect
made by a representative of DERM to Mr Jorgensen of GPC in a meeting or
discussion after the letter was sent to DERM);

further or alternatively, did not communicate to GPC that it did not agree with
such plan.

On 14 October 2011, Vision Environment issued a report to GPC titled “WBDEM Water
Quality Logger Summary — 15th to 30th September 20117 [GPC.001.005.6102], which
stated (inter alia):

(2)

(b)

in the period from 15 to 30 September 2011, at the inner harbour sites turbidity

tended to be higher and more variable in the days surrounding the spring tides,

compared with the reduced tidal range of the adjacent neap tide period;

spring tides likely contributed to the high turbidity levels observed;
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(©) other factors associated with dredging activities including placement of material
into the Bund Wall may have contributed to the higher levels of turbidity.

On 24 October 2011, GPC sent a letter to VODI dated 19 October 2011 instructing
VODI to excavate sand to be placed on the inner slope of the Modified Reclamation Area
and to create an internal wall between Bund Wall A and D [GPC.200.091.5656;
GPC.200.091.5657; GPC.200.091.5661].

The works instructed by that letter were performed by VODI until about early November
2011.

On or about 27 October 2011, Vision Environment issued a report to GPC titled
“WBDDP Water Quality Profiling — Interim Report — October 2011~
[GPC.001.003.1407] which stated (inter alia):

(a) the report provided a brief summary of water quality results obtained so far from
the Dredging and Disposal Project water quality profiling carried out from 5 to 7
October 2011 (neap tide 5 October 2011);

(b) water samples for analysis were collected at over 30 sites in addition to an area of
observed leaks at the bund wall (as depicted in Figures 1 and 2);

(©) samples were analysed for total suspended solids, volatile suspended solids, total
and dissolved metals and nutrient concentrations;

(d) additionally at each site, physiochemical parameters (including turbidity and
dissolved oxygen) were recorded at three depths;

(e) overall results can be considered quite acceptable in terms of the level of
exceedances of water quality standards.

During October 2011, trials and implementation of remediation options identified by
Golders commenced, which involved:

(a) depositing dredge spoil onto the Bund Wall;

(b) depositing 12 mm fines over the geotextile;

(©) depositing overburden obtained from a quarry;

(d) relocating dredge spoil from within the Bund.

Following the trials and in light of their efficacy, and as further pleaded below:

(a) fines and overburden were placed over the geotextile in parts of the Bund Wall;

(b) GPC retained Golding to mechanically seal some of the Bund Walls using fines
from the quarry, following the following correspondence about such work:

(1) on 3 November 2011, GPC sent a letter to Golding Contractors inviting it
to submit a proposal for the works [GPC.001.002.9805];
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(11) on 9 November 2011, Golding Contractors submitted a tender for the
works [GPC.001.002.9773; GPC.001.002.9803];

(ii1))  on 11 November 2011, GPC sent a letter to Golding Contractors
informing it that GPC accepted its tender [GPC.200.073.0589;
GPC.200.073.0590];

(c) GPC and Golding Contractors entered a contract dated 20 January 2012 styled
“Minor Works Contract: Contract Number CS110285” [GPC.001.002.9809],
which:

(1) provided for the works to be performed six days each week on a schedule
of rates basis;

(11) stated (by Item 1 of Schedule 1), as was the case, that the purpose of the
works was to load, haul, place and profile material designated by GPC to
the bund to mechanically seal it;

(iii))  were the contractual terms in relation to work which commenced before
the end of November 2011;

(d) a layer of dredge spoil was placed on the inside of parts of the Bund Walls, as
further pleaded below in response to paragraph 73 of the SOC.

In and after October 2011:

(a) exceedances of the turbidity levels specified in condition W1 of the DERM
Dredging Permit were recorded at certain sensitive receptor sites during periods
of spring tides;

(b) GPC informed DERM of such exceedances, as well as exceedances of the 95
percentile of the turbidity levels specified in condition W1, and reported as to
matters including:

(1) the period of the exceedance;

(i1) the location of the exceedance;

(ii1))  the perceived cause of the exceedance;
(iv)  the effect of the exceedance; and

(v) as appropriate, proposed actions to prevent a recurrence of the
exceedance;

(©) following an exceedance, GPC’s practice was to provide to DERM a document
titled “Water Quality Exceedance Notification” or “Water Quality Exceedance
Report” which addressed the matters pleaded above;

(d) GPC sent the following “Water Quality Exceedance Notifications” or “Water
Quality Exceedance Reports” to DERM, which reported as follows as to the
existence of an exceedance of condition W1:
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Date Exceedance of condition W1 reported? Document
Reference
28 October 2011 | Exceedances of condition W1 at QE4, ST1, | GPC.001.004.7910

P2 and BG10 for varying periods from 24-
28 October 2011. GPC’s email to DERM
dated 31 October 2011 reported certain
exceedances of condition W1 at QE4, ST1,
P2 and/or BG10 from 29 October 2011 to
31 October 2011.

GPC.400.003.1772

8 December 2011 | No exceedance of condition W1. GPC.200.072.9775;
GPC.200.072.9776
19 December No exceedance of condition W1. GPC.200.074.8093

2011

23 December
2011

No exceedance of condition W1.

GPC.200.075.0088

29 December
2011

Exceedance of condition W1 at ST1.

GPC.200.075.0959;
GPC.200.075.0965

5 January 2012

No exceedance of condition W1.

GPC.200.073.1553

18 January 2012 | No exceedance of condition W1. GPC.001.004.8134
25 January 2012 | Exceedance of condition W1 at ST1. GPC.200.075.4600;
GPC.200.075.4501
8 March 2012 No exceedance of condition W1. GPC.200.076.5006
12 March 2012 Exceedance of condition W1 at QE4. GPC.500.103.9025;
GPC.200.076.6200
14 March 2012 No exceedance of condition W1. GPC.001.004.8156
20 March 2012 No exceedance of condition W1. GPC.001.003.3427

23 March 2012

No exceedance of condition W1.

GPC.001.004.7288

12 April 2012 No exceedance of condition W1. GPC.300.022.6885

7 May 2012 No exceedance of condition W1. GPC.200.009.3936

15 May 2012 Exceedance of condition W1 at QE4 from | GPC.001.003.9904
5 to 7 May 2012.

1 June 2012 No exceedance of condition W1. GPC.001.004.7947
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Date Exceedance of condition W1 reported? Document
Reference
18 June 2012 Exceedance of condition W1 at QE4 GPC.200.079.2923;
between 31 May and 7 June 2012 and ST1 | GPC.200.079.2924

between 2 and 7 June 2012.

25 June 2012

No exceedance of condition W1.

GPC.200.041.4777

23 August 2012

No exceedance of condition W1.

GPC.001.003.5492

17 September
2012

No exceedance of condition W1.

GPC.001.004.0542

19 September
2012

Exceedance of condition W1 at QE4 from
16-19 September 2012 and ST1 from 17-19
September 2012. An email dated 20
September 2012 [GPC.500.055.7397]
referred to an exceedance of condition W1
at QE4 on 20 September 2012

GPC.001.003.5539

4 October 2012

No exceedance of condition W1.

GPC.001.004.8112

29 October 2012

No exceedance of condition W1.

GPC.001.004.0562

13 November
2012

No exceedance of condition W1.

GPC.500.129.2595

27 November No exceedance of condition W1. GPC.001.004.8038

2012

12 December No exceedance of condition W1. An email | GPC.001.004.1278

2012 dated 13 December 2012
[GPC.200.080.9546] referred to an
exceedance of condition W1 at QE4 on 13
December 2012.

(e) in addition to these reported exceedances of condition W1 reported in 2011 and

2012, GPC reported exceedances of condition W1 between 9 and 16 January

2012;

63 in 2013, GPC sent further Water Quality Exceedance Reports in relation to
condition W1 of the Dredging Permit or the “external alert” and/or “internal
alert” levels in the Water Quality Management Plan;

(g) the only reported exceedances of condition W1 in 2013 were exceedances of
condition W1 at SGM2 on 4-6 March and 8-11 March 2013;

(h) exceedances were also reported and discussed at meetings of the DTRP or its
sub-committee, which meetings were typically attended by representatives of

regulators;
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(1) GPC prepared and implemented a series of “Turbidity Management Plans”
(TMP) for the purpose of managing turbidity levels in the Port during periods of
spring tides;

() the TMPs were developed to effectively manage the issues related with the
naturally high levels of turbidity during spring tides in the Port and interface with
the operation of cutter suction dredging as an interim control took until the Bund
was sealed by a combination of dredge spoil and fill;

(k) the TMPs identified suspension points for cutter suction dredging triggered by
recorded turbidity levels;

D the following TMPs were prepared:

Date Period covered by TMP Doc ID

25 October 2011 | 22 October to 1 November | Covering Email:
2011 GPC.500.012.3114

TMP: GPC.500.012.3152
Annexures: GPC.500.012.3116

19 November 21 to 29 November 2011 Covering Email:
2011 GPC.200.074.2762

TMP: GPC.200.074.2763
Annexures: GPC.200.074.2800

6 December 2011 | 8 to 16 December 2011 Covering Email:
GPC.200.074.6761

TMP: GPC.200.074.6799
Annexures: GPC.200.074.6762

19 December 21 to 29 December 2011 Covering Email:
2011 GPC.200.074.8246

TMP: GPC.200.074.8284
Annexures: GPC.200.074.8247

6 January 2012 8 to 17 January 2012 Covering Email:
GPC.200.073.1577

TMP: GPC.200.073.1614
Annexures: GPC.200.073.1578

19 January 2012 | 21 to 30 January 2012 Covering Email:
GPC.200.092.4117

TMP: GPC.200.092.4155
Annexures: GPC.200.092.4118

3 February 2012 | 5 February to 14 February Covering Email:
2012 GPC.200.075.8888
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Date Period covered by TMP Doc ID

TMP: GPC.200.075.8925
Annexures: GPC.200.075.8889

11 February 2012 | 18 February to 27 February | Covering Email:
2012 GPC.200.076.0230

TMP: GPC.200.076.0232
Annexures: GPC.200.076.0241

8 March 2012 5 to 14 March 2012 Covering Email:
GPC.200.076.5087

TMP: GPC.200.076.5088
Annexures: GPC.200.076.5097

18 March 2012 19 to 28 March 2012 Covering Email:
GPC.200.076.7786

TMP: GPC.200.076.7787
Annexures: GPC.200.076.7796

4 April 2012 5to 14 April 2012 Covering Email:
GPC.200.093.3560

TMP: GPC.200.093.3597
Annexures: GPC.200.093.3561

18 April 2012 18 to 27 April 2012 Covering Email:
GPC.200.077.8119

TMP: GPC.200.077.8120
Annexures: GPC.200.077.8129

4 May 2012 5 to 14 May 2012 Covering Email:
GPC.200.078.0775

TMP: GPC.200.078.0776
Annexures: GPC.200.078.0785

20 May 2012 21 to 30 May 2012 Covering Email:
GPC.200.115.7644

TMP: GPC.200.115.7646
Annexures: GPC.200.115.7655

8 June 2012 8 to 17 June 2012 GPC.200.079.0310

(m)  the TMPs were approved in consultation with the DTRP;

(n) GPC directed that the dredging and the depositing of Spoil into the Bund be
suspended during various periods of time to assist in the management of turbidity

levels in the Port, and there were stoppage periods as follows from 29 September
2011 to 8 June 2012:
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Stop date and time Re-start date and time Stoppage period
(hours)
29/09/2011 16:00 3/10/2011 7:06 AM 87.10
10/10/2011 20:00 14/10/2011 12:30 88.50
25/10/2011 21:10 26/10/2011 00:50 3.67
26/10/2011 21:50 27/10/2011 01:40 3.83
27/10/2011 10:00 27/10/2011 14:40 4.67
27/10/2011 22:20 28/10/2011 02:50 4.50
28/10/2011 23:10 29/10/2011 03:10 4.00
29/10/2011 11:40 29/10/2011 16:00 4.33
30/10/2011 00:10 30/10/2011 03:40 3.50
30/10/2011 12:30 30/10/2011 16:40 4.17
31/10/2011 01:20 31/10/2011 04:00 2.67
31/10/2011 13:50 31/10/2011 17:20 3.50
26/11/2011 10:50 26/11/2011 15:00 4.17
26/11/2011 23:20 27/11/2011 02:20 3.00
27/11/2011 11:40 27/11/2011 15:40 4.00
28/11/2011 00:20 28/11/2011 02:40 2.33
28/11/2011 12:40 28/11/2011 16:10 3.50
24/12/2011 10:00 24/12/2011 14:00 4.00
24/12/2011 22:30 25/12/2011 01:30 3.00
25/12/2011 10:40 25/12/2011 14:50 4.17
25/12/2011 23:10 26/12/2011 02:10 3.00
26/12/2011 11:10 26/12/2011 15:50 4.67
26/12/2011 23:40 27/12/2011 03:30 3.83
27/12/2011 12:20 27/12/2011 16:00 3.67
28/12/2011 01:10 28/12/2011 02:50 1.67
28/12/2011 13:10 28/12/2011 16:20 3.17
8/01/2012 10:00 8/01/2012 13:30 3.50
8/01/2012 22:30 9/01/2012 00:50 2.33
9/01/2012 10:20 18/01/2012 13:00 218.67
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Stop date and time Re-start date and time Stoppage period
(hours)
22/01/2012 10:10 22/01/2012 14:10 4.00
22/01/2012 22:20 23/01/2012 00:00 1.67
23/01/2012 00:00 23/01/2012 01:00 1.00
23/01/2012 10:50 23/01/2012 15:00 4.17
23/01/2012 22:40 24/01/2012 00:00 1.33
24/01/2012 00:00 24/01/2012 02:40 2.67
24/01/2012 11:00 24/01/2012 15:50 4.83
24/01/2012 18:00 25/01/2012 00:00 6.00
25/01/2012 00:00 25/01/2012 21:00 21.00
25/01/2012 23:50 26/01/2012 00:00 0.17
26/01/2012 00:00 26/01/2012 03:30 3.50
26/01/2012 12:20 26/01/2012 16:40 4.33
27/01/2012 00:40 27/01/2012 03:50 3.17
27/01/2012 13:20 27/01/2012 15:50 2.50
28/01/2012 02:00 28/01/2012 03:50 1.83
10/03/2012 13:05 10/03/2012 16:00 2.92
10/03/2012 18:20 11/03/2012 00:00 5.67
11/03/2012 00:00 12/03/2012 00:00 24.00
12/03/2012 00:00 12/03/2012 19:00 19.00
13/03/2012 02:10 13/03/2012 04:30 233
13/03/2012 14:50 13/03/2012 16:10 1.33
6/04/2012 09:50 6/04/2012 14:10 4.33
6/04/2012 22:20 7/04/2012 00:00 1.67
7/04/2012 00:00 7/04/2012 02:40 2.67
7/04/2012 10:40 7/04/2012 14:50 4.17
7/04/2012 23:00 8/04/2012 00:00 1.00
8/04/2012 00:00 9/04/2012 00:00 24.00
9/04/2012 00:00 10/04/2012 00:00 24.00
10/04/2012 00:00 10/04/2012 21:35 21.58
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Stop date and time Re-start date and time Stoppage period
(hours)
5/05/2012 09:30 5/05/2012 13:20 3.83
5/05/2012 22:10 6/05/2012 00:00 1.83
6/05/2012 00:00 6/05/2012 02:30 2.5000
6/05/2012 10:20 6/05/2012 14:10 3.83
6/05/2012 17:55 7/05/2012 00:00 6.08
7/05/2012 00:00 8/05/2012 00:00 24.00
8/05/2012 00:00 8/05/2012 15:00 15.00
2/06/2012 10:30 3/06/2012 00:00 13.50
3/06/2012 00:00 4/06/2012 00:00 24.00
4/06/2012 00:00 5/06/2012 00:00 24.00
5/06/2012 00:00 6/06/2012 00:00 24.00
6/06/2012 00:00 7/06/2012 00:00 24.00
7/06/2012 00:00 8/06/2012 00:00 24.00
8/06/2012 00:00 8/06/2012 16:20 16.33
Total Hours 894.85
F.3. Allegations regarding “Attempts at remediation — October 2011 to May 2012”
F.3.1. Allegations regarding the internal bund wall
234 As to paragraph 71(a) of the SOC, GPC:

(a) admits that in or around October 2011, VODI commenced the construction of an
internal wall within the Modified Reclamation Area using material that was
predominantly sand with low fines content;

(b) otherwise denies the allegations because GPC did not construct the internal sand
wall and the true facts are more accurately described in paragraph (a) above;

(©) says the internal wall was referred to in GPC’s letter to DERM dated 13 October
2011, referred to above.

235  Asto paragraph 71(b) of the SOC, GPC:

(2)

says that the purpose of the construction of the internal wall was to:

(1) adopt the methodology recommended by VODI to effectively seal the

bund;

(i1) reduce turbidity associated with construction of the Bund;
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(b)

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

236  As to paragraph 71(c), GPC:
(a) admits that the internal sand wall was constructed for the purposes alleged in
paragraphs (i) and (ii);
(b) otherwise denies the allegations because the alleged purposes were not the
purposes of commencing the construction of the internal wall.
237  Asto paragraph 72 of the SOC, GPC:
(a) admits that construction of the internal sand wall was completed by around May
2012;
(b) otherwise denies the allegation because, as pleaded above, the internal sand wall
was not constructed by GPC but was constructed by VODL.
F.3.2. Allegations about remediation of the Perimeter Walls around the south cell
238  Asto paragraph 73 of the SOC, GPC:

(2)

(b)

(©)

(d)

(e)

()

(g

admits that in and after October 2011, VODI used the spigot to apply a layer of
Spoil, which had been sourced from material that was predominantly sand with
low fines content, against the geotextile on the inner face of sections of the
Perimeter Walls;

says that VODI also used the spigot to apply a layer of other Spoil against the
inner face of various other sections of the Perimeter Walls;

admits that a layer of Spoil was applied to the inner face of sections of Bund Wall
A before a layer of Spoil was applied to the inner face sections of the Bund Walls
alleged to comprise the “Backdoor”;

says that Bund Wall A was the eastern wall of the Bund and ran in a generally
north-south direction;

admits that Spoil was also used as part of the construction of the internal wall, as
pleaded above;

admits that the Spoil was placed against the inner walls as part of the efforts to
seal the Perimeter Walls;

says that the sequence in which a layer of Spoil was applied to the inner face of
the Bund Walls was generally as follows:

(1) commencing in or about early October 2011, VODI placed a layer of clay
material against the inner face of parts of Bund Wall A using excavators
and dump trucks to reposition Spoil which had already been deposited
into the Bund;
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(h)

(i)

(iii)

(iv)

(V)

in or after October 2011, VODI played a layer of Spoil against the inner
face of various other parts of Bund Wall A (including by using Spoil
which had been sourced from material that was predominantly sand with
low fines content);

in and after June 2012, VODI played a layer of Spoil against the inner
face of Bund Wall D, commencing in the sections of Bund Wall D which
are closest to its intersection with Bund Wall A;

in and after late June or early July 2012, VODI played a layer of Spoil
against the inner face of Bund Wall E in sections close to its intersection
with Bund Walls C and D;

in the second half of 2012, VODI played a layer of Spoil against the inner
face of Bund Wall C, as detailed by:

(A)  Figure 6.2 of Revision 2 of VODI’s Method Statement for the
Reclamation Area [GPC.200.091.9389; GPC.200.091.9390],
showing placed locations by December 2011;

(B)  VODI’s Method Statement for the Reclamation Area (for Parcels
1, 3 & 4) with an “effective date” of 8 September 2012
[GPC.200.010.8054];

©) aerial photographs of the Bund taken in or about late 2011 or early
2012 [GPC.700.003.2866; GPC.700.003.2924];

(D)  aerial photographs of the Bund taken in or about May 2012
[GPC.700.005.8221; GPC.700.003.3699];

(E) the aerial photograph included in GPC’s letter to DERM dated 5
June 2012 [GPC.001.003.9973];

(F) aerial photographs taken in or about June 2012
[GPC.700.003.3911; GPC.700.003.3932];

(G)  acomparison of aerial photographs of the Bund taken on or about
20 June 2012 [GPC.700.003.3744] and taken on or about 12 July
2012 [GPC.700.003.4177];

(H)  an aerial photograph taken in or about August 2012
[GPC.700.003.19797];

D aerial photographs taken in 2012 after August
[GPC.700.003.0342; GPC.700.003.0332; GPC.700.005.8480;
GPC.700.005.8505; GPC.700.003.4344; GPC.700.003.4359];

says that the sequence in which Spoil was applied to the inner face of the bund
walls was the subject of advice from VODI and communications between VODI
and GPC, including:

(1)

VODT’s letter to GPC dated 18 January 2012 [GPC.200.092.4025];
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(11) GPC’s letter to VODI dated 19 January 2012 [GPC.200.075.3436];

(i)  VODI’s letter to GPC dated 26 January 2012 [GPC.200.075.8864;
GPC.200.075.8865; GPC.200.075.8866];

(iv)  GPC’s letters to VODI dated 8 February 2012 [GPC.200.075.9206 and
GPC.200.075.9705];

(V) VODTI’s letter to GPC dated 8 February 2012 [GPC.200.092.7274];
(vi)  VODI’s letter to GPC dated 10 April 2012 [GPC.200.077.4286];

(vii)  VODI’s letter to GPC dated 30 April 2012 [GPC.200.093.8341;
GPC.200.093.8342];

(viii) GPC’s letter to VODI dated 22 May 2012 [GPC.200.078.7318];
(ix)  VODI’s letter to GPC dated 24 May 2012 [GPC.200.078.8115];
(x) VODT’s letter to GPC dated 26 July 2012 [GPC.300.025.4400];
(xi)  VODDI’s letter to GPC dated 16 August 2012 [GPC.300.025.4438];

(xii)  VODTI’s letter to GPC dated 17 September 2012 [GPC.200.089.7460;
GPC.200.089.7461];

(xiii) VODDI’s letter to GPC dated 10 October 2012 [GPC.200.071.5304;
GPC.200.071.5305];

(1) otherwise denies the allegations because the true facts are as stated in the above
subparagraphs.

In addition to the placement of Spoil against the inner walls of Bund Walls as pleaded
above, fines, overburden and other material was placed over the geotextile in parts of the
Bund Wall, as part of the efforts to seal the Perimeter Walls, as follows:

(a) Bund Wall C:

(1) fines and/or overburden were placed on two discrete sections during trial
works in October/November 2011 (at least one section was fines and the
other section was fines or overburden);

(11) fines were placed on most of the remaining sections between
approximately 16 January 2012 and approximately 9 February 2012;

(ii1))  fines were placed on the remaining sections between approximately
13 February 2012 and by no later than approximately 6 March 2012;

(b) Bund Wall B:

(1) fines and/or overburden were placed on all of Bund Wall B between
approximately 16 January 2012 and approximately 9 February 2012;
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(11) in about late February 2012, additional geotextile (approximately 450 m)
was placed on the eastern end of Bund Wall B (over the fines/geotextile)
and this geotextile was then covered with core material;

(©) Bund Wall E:

(1) overburden was placed on the south-west section (near the Temporary
Shore Access) between late November 2011 and approximately 15
December 2011;

(i1) fines were placed on an adjoining section to the north during
approximately the same period;

(ii1))  fines were placed on a further adjoining section to the north between
approximately 15 December 2011 and approximately 6 January 2011;

(iv)  fines were placed on the relatively small remaining section of Bund Wall
E (near its juncture with Bund Wall B) between approximately 16 January
2011 and approximately 9 February 2012.

F.3.3. Other events during the period from October 2011 to May 2012

240

241

In October 2011, DERM published a report titled “Port Curtis and Tributaries:
Comparison of Current and Historical Water Quality” [GPC.999.002.0340], which stated
(inter alia):

(a) water quality parameters (including for dissolved oxygen, pH, salinity, turbidity,
temperature, metals and chlorophyll a) for the Port Curtis area for the period from
February 2010 to August 2011 were consistent, with no trend for water quality
deterioration;

(b) metal and metalloid concentrations were mostly highest during January 2010 and
rarely exceeded water quality guideline trigger values, except during sampling
after floods in January 2011;

(c) overall water quality in the Harbour and the Boyne and Calliope River estuaries
was consistent with historical trends, apart from the impacts of flooding in
January 2011.

By a report dated 2 November 2011 [GPC.999.001.2960], WBM advised GPC that (inter
alia):

(a) turbidity levels on spring tides in September 2011 appear to have been higher
than during similar tides in the historical record;

(b) data “probably” indicated a source in the vicinity of the Bund generating plumes
which reached receptor sites on a flooding tide, and that the major source was
“probably” on the western side of the Bund;

(c) due to its porosity, the Bund was exchanging a large volume of water with the
outside environment, particular during spring tides;
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(d) scour of material from the outside toe of the Bund Wall was contributing to turbid
plume generation during the ebbing tide, and the mud flat scour was contributing
to elevated turbidity but whether it was the main source could not be confirmed
given the available evidence and it was not able to be determined how much of
the generally high turbidity in the Western Basin was due to this particular
mechanism;

(e) tidal exchanges with the Bund is a source of turbidity to the outside environment
through various mechanisms;

)} reducing the porosity of the Bund should provide mitigation of those turbidity
generating mechanisms;

(g) it was evident that a number of factors beyond direct dredging related influences
have potentially contributed to the elevated turbidity levels being observed.

By a report dated 24 November 2011 [GPC001.001.0979], WBM advised GPC that
(inter alia):

“Initial estimations of the potential source due to scour of the mud flats and mud
wave surrounding the reclamation bund indicate that they are not likely to be
major contributors to the substantial wide-scale increase in turbidity in the Port
during September 2011. However, the bund porosity likely increasing the
contribution of these sources into the system.

As predicted in the EIS and DMP, the operation of multiple dredges within the
Western Basin is contributing to increases in TSS/turbidity. However, the
substantial increase in TSS/turbidity observed during September 2011 was not
consistent with the expected rates of plume source generation from the dredges
operating at that time and as observed through dredge plume monitoring.

The inclusion of an additional plume source of 50kg/s within the porous
reclamation was shown to approximately mimic the increase in TSS/turbidity
during September 201 1. This period corresponded to the commencement of CSD
operations within the Western Basin, and the placement and re-working of
material within the pervious reclamation may have contributed a significant
plume source into the outside system. While not absolutely conclusive, this
preliminary modelling exercise would suggest that ongoing management of
plume generation within the reclamation as well as reducing the degree of tidal
exchange with the outside system should remain a priority focus in reducing
excess turbidity.”

In November 2011, DERM published a report titled “Water Quality of Port Curtis and
Tributaries: Supplementary Report Based on Data Collected in the week of 26™
September 20117 (November 2011 DERM Report) [GPC.999.002.0301], which:

(a) presented all data from additional monitoring conducted by DERM in the week of
26 September 2011;

(b) aimed to address whether there were water quality issues or trends that were of

concern (1) across the region as a whole and (2) within the area potentially
affected by dredging.
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The November 2011 DERM Report stated (inter alia):

(a)

(b)
(©)

(d)

(e)

(®

(2

(h)

(1)

G

(k)

M

a range of physico-chemical properties was measured at 37 sites and, at 20 of
these sites, samples were also analysed for dissolved and total concentrations of
28 metals and metalloids;

dredging operations continued during the sampling;

three zones (Zones 1, 2 and 3) based on distances from current dredging and
associated activities were established;

none of the sites where there were exceedances of the Australia and New Zealand
Guidelines for Fresh and Marine Water Quality trigger values for dissolved
concentrations of metals were in Zone 1, the area most likely to be affected by
dredging and associated impacts;

none of the sites where exceedances of the Australia and New Zealand interim
sediment quality guidelines trigger values for arsenic and barium occurred in
Zone 1;

it is more likely that the elevated concentrations of aluminium, copper and
chromium are due to natural sources;

testing of water quality in Port Curtis and tributaries has shown no clear link
between dredging in Port Curtis harbour and dissolved metals, and the data
suggests that naturally high concentrations of these metals may occur in Port
Curtis;

physicochemical properties of water in and around Port Curtis were normal for
this region and are unlikely to cause biological impacts;

generally turbidity was higher in the area most likely to be affected by dredging
and associated activities, and dissolved oxygen levels were high at all sites, and
pH levels varied but were lower at sites outside of dredge activities;

nutrients were slightly elevated in many sites in the harbour but less so than in
many sites in Queensland and none exceeded trigger values for toxicants in the
Australia and New Zealand Guidelines for Fresh and Marine Water Quality;

in summary, based on the data analysed none of the water quality properties
measured were of significant environmental concern either in Port Curtis or in the
area most likely to be affected by dredging and associated activities;

the report was reviewed by CSIRO.

On 15 November 2011, Golders submitted to GPC a report titled “Appraisal of Filter
Geotextile — Western Basin Bund Reclamation Area, Gladstone Queensland”
[GPC.500.253.4600; GPC.500.253.4601], which stated (consistently with statements
made in an earlier version dated 4 November 2011 [GPC.003.010.7419] and a final
version issued on 8 December 2011 [GPC.500.140.1356; GPC.500.140.1358]), inter alia:

(a)

there appeared to be turbidity discharges from the Bund on most sides;
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(b)

(©)

(d)

(e)

the Bund was not the main source of turbidity and it could even be concluded that

the Bund sometimes reduced the overall generation of turbidity;

Golders concluded that the turbidity is picked up from the mud waves as the
exiting water enters and/or leaves the Bund;

the simplest secure remedial strategy was for material of relatively low
permeability to be installed above the toe, to slow the flow, so that pipes and
channels no longer grow, and at the same time this would add weight over the

geotextile;

there were various options for this material including dredge spoil, fines or
overburden (including boulders) or a combination thereof.

In November and December 2011:

(a)

the turbidity levels recorded in the Port were generally lower than the levels

which had been recorded in September 2011 and October 2011, as recorded in the
following reports:

Date

Title

Reference

14 October 2011

Vision Environment report,
WBDEM Water Quality Logger
Summary - 15th to 30th September
2011

GPC.001.005.610
2

21 October 2011

Vision Environment report,
WBDEM Telemeted PAR Summary,
13t August to 30" September 2011

GPC.300.018.140
6

24 October 2011

Vision Environment report,
WBDEM Water Quality Data
Summary for September 2011

GPC.500.016.165
2;
GPC.903.002.173
1

25 October 2011

Environmetrics Australia, Comments
on Telemetered PAR Trials

GPC.500.016.165
3;
GPC.500.016.165
4

27 October 2011

Vision Environment report, WBDDP
Water Quality Profiling — Interim
Report October 2011

GPC.001.003.140
7

31 October 2011

Vision Environment report,
WBDEM Water Quality Logger
Summary — 1% to 15" October 2011

GPC.300.019.371
1

14 November
2011

Vision Environment report,
WBDEM Water Quality Logger

GPC.200.001.358
0
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Date Title Reference
Summary — 15" October to 1°
November 2011
16 November Vision Environment report, GPC.500.079.359

2011

WBDEM Telemeted PAR Summary
— October 2011

5

21 November
2011

Vision Environment report,
WBDEM Water Quality Data
Summary — October 2011

GPC.001.001.036
9

30 November Vision Environment report, GPC.200.033.299
2011 WBDEM Water Quality Logger 9

Summary — 1% to 15" November

2011
November 2011 DERM report, Water Quality of Port | GPC.999.002.030

Curtis and Tributaries:
Supplementary Report Based on
Data Collected in the week of 26
September 2011

1

15 December
2011

Vision Environment report,
WBDEM Water Quality Logger
Summary — 15" November to 1°
December 2011

GPC.200.041.898
4

19 December
2011

Vision Environment report,
WBDEM Telemeted PAR Summary
— November 2011

GPC.200.041.987
9

21 December
2011

Vision Environment report,
WBDEM Water Quality Data
Summary — November 2011

GPC.001.005.046
3

22 December
2011

Vision Environment report,
WBDEM Water Quality Logger
Summary — 1% to 15" December
2011

GPC.200.040.950
8

23 December
2011

Vision Environment report,
WBDEM Benthic PAR and
Temperature Data Summary, July to
September 2011

GPC.300.018.135
9

the only reported exceedance of condition W1 of the DERM Dredging Permit
was an exceedance at receptor ST1 in late December 2011, in respect of which
the cause, as reported by GPC to DERM in the Water Quality Exceedance
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Notification dated 29 December 2011 [GPC.200.075.0965], was strong winds,
large tidal ranges and natural conditions.

On 15 December 2011, members of the DTRP concluded during a meeting that:

(a)

(b)

turbidity exceedances were related to a number of issues, including: the following
factors:

(1) tide, wind and wave resuspension of sediments (both natural and project
related);

(i1) direct dredge resuspension;

(111) bund decant and porous bund wall tidal exchange;

(iv)  flow through the bund walls causing “mud wave” scouring;
(v) flow around the reclamation causing tidal flat scouring;

(vi)  increased boating traffic;

(vil)  other point sources (for example, work along Curtis Island);
key results from investigations included:

(1) spring tides were a significant driver of turbidity increases;
(i1) mudflat scouring is unlikely to be an “acute” turbidity source;

(i11))  direct dredge resuspension is unlikely to have caused exceedances as
observed in September 2011;

(iv)  reclamation tidal exchange is considered to be the most likely source of
turbidity exceedance in September 2011.

The Gladstone Fish Health Scientific Advisory Panel (the Fish Health Panel):

(a)

(b)

(©)
(d)

was established to provide independent scientific advice to the Queensland
Government;

comprised eminent scientists with recognised experience and research
publications concerning aquatic environmental science including water quality,
fish health and toxicology, and human health especially in relation to potential for
transmission of diseases from marine species to humans, with the members of the
Fish Health Panel as identified in Appendix 2 to the report pleaded in the
following paragraph;

was announced by the Queensland Government on 27 September 2011;

had a primary role to review the Queensland Government’s existing monitoring
programs and examine the available information with a view to identifying a
possible cause(s) of the fish health issues being observed in Gladstone Harbour
and its surrounds;
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(e) had a secondary role to consider the water quality monitoring programs currently
in place and human health issues where appropriate;

)} had a Terms of Reference as set out in Appendix 2 to the report pleaded in the
following paragraph.

249  On 5 January 2012, the Fish Health Panel published a report for the Minister of Main
Roads, Fisheries and Marine Infrastructure, Queensland, titled “Final Report”,
[GPC.001.005.5080] which stated (inter alia):

(a) it had not been established to date that there is a definitive causal relationship
between what is being observed in the fish in Gladstone Harbour and water
quality and sediment;

(b) the Panel had reviewed the available water quality data and reports and agreed
that the data provided by the Queensland Government was appropriately
collected and analysed;

(c) the Panel concluded that the water quality results received to date indicate the
observed values of the measured water quality parameters are not unusual
(compared to historical values and trends), except for extremely low salinity
during the 2010-2011 wet season;

(d) the measured water quality parameters provide no insight into the cause of the
high parasitic levels, lesions and skin discoloration observed in the fish;

(e) DERM had completed additional monitoring including dissolved metals during
the week of 26 September 2011 and the values observed were within the expected
ranges for Australian tropical/sub-tropical coastal environments and not expected
to cause adverse biological effects;

63 the total (acid extractable) metals data from the sediment samples indicate the
metal concentrations are at levels that would not be expected to cause adverse
biological effects;

(g) there is no evidence from the histopathology reports of heavy metal impacts on
fish tissues.

250  In May 2012, DEHP published a report titled “Update on the Quality of Sediment from
Port Curtis and Tributaries” [GPC.300.005.5929], which included the following

statements:

(a) sediment sampling was conducted during February-March 2012 at 31 sites
throughout Port Curtis covering (inter alia) a wide range of metals and
metalloids;

(b) almost all measured concentrations were less than guideline trigger values;

(c) overall, Port Curtis sediments contained low, negligible or undetectable
concentrations of the analysed chemicals;

(d) the results are consistent with previous studies on sediment in Port Curtis and
surrounding areas, and the concentrations of elements and compounds found in
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sediments at all sites samples are not consistent with levels likely to result in poor
fish health.

F.3.4. Transitional Environmental Program

251

252

253

254

255

On 25 June 2012, by a “Decision to grant an approval for a draft transitional
environmental program” dated 25 June 2012 and issued to GPC [GPC.500.015.9139;
GPC.500.015.9140], DERM approved an application by GPC and VODI for the
Transitional Environmental Program (TEP) pursuant to the EP Act in relation to the
sealing of the north-western section of the Bund, such application having been sent by
GPC to DEHP on 18 June 2012 [GPC.200.079.2769; GPC.200.079.2770;
GPC.200.079.2778].

Pursuant to the TEP, there was no requirement to comply with condition W1 of the
DERM Dredging Permit until the earlier of 6 August 2012 and completion of the sealing
of the north-western section of the Bund.

By an email sent on 6 August 2012 to DEHP attaching a letter dated 4 August 2012
[GPC.001.003.4946; GPC.001.003.4947], GPC informed DEHP, as was the case, that:

(a) it had completed the sealing of Bund Wall A;
(b) all geotextile had been covered with dredge spoil on Bund Wall A;

(c) an Acoustic Doppler Current Profiler had been used to check for any seepages
along the entire Bund Wall;

(d) no further areas along Bund Wall A required further sealing, which demonstrated
the bund sealing process of Bund Wall A had been successfully completed; and

(e) the bund sealing program had been completed and GPC would complete the TEP
on 4 August 2012 and issue a final TEP Report on 7 August 2012.

GPC sent the Final TEP Progress Report to DEHP on 7 August 2012
[GPC.200.070.4475; GPC.200.070.4476; GPC.200.070.4492; GPC.200.070.4493].

As to paragraph 74, GPC:

(a) admits that on or about 6 August 2012 it informed DEHP that it had completed
the sealing of the north-western section of the Bund which was the subject of the
TEP;

(b) otherwise does not admit the allegation because:

(1) the plaintiffs have not provided particulars of the notification to which
they refer, and accordingly GPC does not know the basis on which the
allegation is made;

(i1) GPC remains uncertain as to their truth or falsity of the allegation despite
having made reasonable enquiries.
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G.1.

256

257

ALLEGED MODIFICATION RISK: PRECAUTIONS AND BREACH

Alleged Precautions

As to paragraph 75 of the SOC, GPC does not admit the allegations because:

(a)
(b)

(c)

(d)

(e)

()

(2

(h)
(1)

it does not admit the existence of the Modification Risk, as pleaded above;

the SOC does not identify the relevant act or acts which are alleged to have
comprised compliance with “appropriate Australian industry practice in
managing the Port”;

section D.1.3 of the SOC does not identify any standards proclaimed in GPC’s
Statement of Corporate Intent for managing environmental approvals for major
project and managing risk, and the relevant standards alleged to be relevant are
not otherwise identified in the SOC;

the SOC does not identify which CG Conditions needed to be complied with in
obtaining approvals to undertake the Bund Works, or which approvals are
referred to in paragraph 75(c);

section D.1.5 of the SOC does not refer to any of the legislation pleaded in
paragraph 75(c)(ii) of the SOC, and the provisions on which the plaintiffs rely are
not otherwise identified;

the relevant measures referred to in paragraph 75(d) of the SOC are not
identified;

the SOC does not identify the manner in which it is alleged that the various
actions referred to in paragraph 75 would likely have materially reduced the
alleged Modification Risk;

the allegations are vague and lack adequate particulars;

it remains uncertain as to the truth or falsity of the allegations despite having
made reasonable enquiries.

As to paragraph 76 of the SOC, GPC:

(a)
(b)

(c)

does not admit the alleged Modification Risk, as pleaded above;

repeats its pleading above in response to paragraph 19 of the SOC in respect of
the alleged Necessary Assessments;

as to paragraph 76(b)(ii):

(1) denies that the alleged Necessary Assessments were required in
connection with an EIS process under the pleaded legislation because the
pleaded legislation did not impose such a requirement;

(i1) denies that the alleged Necessary Assessments were required as alleged in
Sections D.1.2, D.1.3 and D.1.4 of the SOC because of the matters
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(d)

pleaded above in response to those allegations and because the alleged
Necessary Assessments were not required by the matters alleged;

(ii1))  says that the SOC does not identify the particular provisions of the
pleaded legislation which are alleged to have required the alleged
Necessary Assessments;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

258  Asto paragraph 77 of the SOC, GPC:

(2)

(b)

(c)

as to paragraph 77(a):

(1) says that the SOC does not specify the “industry” in respect of which the
alleged precautions are alleged to be a requirement of “appropriate
Australian industry practice”;

(11) says that the “appropriate Australian industry practice” is the appropriate
industry practice of port authorities in Australia;

(ii1))  denies the allegations because at all material times during design and
construction of the Modified Reclamation Area it was consistent with
appropriate industry practice of port authorities in Australia for GPC to
take the steps and receive and rely on the advice pleaded in paragraphs
263(b) and 265(c) below;

as to paragraphs 77(b) to (d):

(1) says that the SOC does not identify the particular announcements referred
to in paragraph 77(b) or the particular obligations referred to in
paragraphs 77(c) and (d);

(i1) denies the allegations in paragraphs 77(c) and (d) because at all material
times during design and construction of the Modified Reclamation Area it
was consistent with GPC’s obligations to take the steps and receive and
rely on the advice pleaded in paragraphs 263(b) and 265(c) below;

otherwise does not admit the allegations because it remains uncertain as to the
truth or falsity of the allegations despite having made reasonable enquiries.

259  Asto paragraphs 78 to 79 of the SOC, GPC does not admit the allegations because:

(2)

the SOC does not identify:

(1) the disruptions to hydrodynamics around the Bund which are alleged to
have informed the Regulatory Authorities’ approval, as pleaded in
paragraph 78(b)(i)(2) of the SOC;

(11) the meaning of the “local” marine environment;

(iii))  the particular conditions referred to in paragraph 79(c);
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(b) it remains uncertain as to the truth or falsity of the allegations despite having
made reasonable enquiries.

260  As to paragraph 80 of the SOC, GPC denies the allegations because:

(a) as pleaded above, at all material times during design and construction of the
Modified Reclamation Area, it was consistent with appropriate industry practice
of port authorities in Australia and GPC’s obligations to take the steps and
receive and rely on the advice pleaded in paragraphs 263(b) and 265(c) below;

(b) in the premises, it is untrue that there was no social utility in GPC undertaking the
Bund Works for the Modified Reclamation Area without taking the pleaded
precautions as compared to GPC undertaking the Bund Works together with the
pleaded precautions.

261  Asto paragraph 81 of the SOC, GPC:

(a) denies the allegations because it did not owe the Bund Works Duty, as pleaded
above;

(b) if it owed the Bund Works Duty (which is denied), denies the allegations because
of the matters pleaded above in response to paragraphs 77 and 80 of the SOC.

G.2. The allegation that GPC did not take the alleged Precautions
G.2.1. The allegation that there was no updated hydrological modelling
262 As to paragraph 82(a) of the SOC:

(a) prior to construction of the Modified Reclamation Area, GPC conducted an
assessment of the predicted impacts of the Modified Reclamation Area relative to
the reclamation areas referred to in the FLPE Project EIS and the DDP EIS;

(b) the assessment was conducted in 2010, by no later than 10 August 2010, by Mr
Gary Carter, a qualified engineer, who was GPC’s Port Infrastructure Planning
Manager;

(c) the assessment was prepared following a request GPC received from a
representative of DEWHA to reduce the impact on seagrass caused by the
proposed FLPE Project and the proposed Dredging and Disposal Project;

Particulars

The request was made in a telephone call Mr Carter received from a
representative of DEHWA between April and July 2010.

(d) the assessment involved a comparative analysis of tidal modelling undertaken for
the purposes of the FLPE Project EIS and the DDP EIS, to assess the potential
hydrodynamic consequences of reducing the reclamation area, and had regard to
modelling work prepared by WBM:

(1) for the purposes of the FLPE Project EIS and the DDP EIS; and
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(11) following submission of the DDP EIS, in relation to plume impacts from
dredging and other impacts;

(e) the assessment was recorded in the Carter August 2010 Assessment
[GPC.600.011.6719];

)} GPC denies the allegations because, in the premises pleaded in paragraphs (a) to
(e) above:

(1) GPC did conduct an assessment of the impacts of modifying the shape of
the reclamation area;

(11) GPC did not merely “purport” to conduct such an assessment as alleged;
(2) as to the allegation that the assessment was an “internal assessment”, GPC:

(1) admits that the assessment was conducted by one of its officers or
employees, as pleaded above;

(11) otherwise does not admit the allegation because the intended meaning of
“internal assessment” is unclear and it remains uncertain as to their truth
or falsity despite having made reasonable enquiries;

(iil))  says that, as pleaded above, the Carter August 2010 Assessment was
provided by GPC to the Commonwealth Environment Minister.

263  As to paragraph 82(b) of the SOC, GPC:
(a) admits the allegation;
(b) says that:

(1) by the Carter August 2010 Assessment, GPC undertook a comparative
analysis of the tidal modelling undertaken for the purposes of the FLPE
Project EIS and the DDP EIS, to assess the potential hydrodynamic
consequences of reducing the reclamation area;

(11) on 10 August 2010, GPC received advice from WBM concerning the
reduced reclamation area referred to in the Carter August 2010
Assessment, in the form of an email from Craig Witt of WBM to Lee
Warren of GPC dated 10 August 2010 [GPC.500.010.3471];

(ii1))  such advice was to the effect that initial considerations concerning the
proposed reduced reclamation area, based on modelling previously
undertaken for the proposed FLPE Project and the proposed Dredging and
Disposal Project, were that:

(A)  hydrodynamic impacts remote from the site attributed to the loss
of tidal storage area would be less than for the proposed Dredging
and Disposal Project but greater than for the proposed FLPE
Project;
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(iv)

(B) increased velocities and scour potential around the northern end of
the reclamation would occur for all options;

©) for the reduced reclamation footprint, these impacts would be
greater than for the proposed Dredging and Disposal Project but
less than the proposed FLPE Project;

(D)  in addition to and associated with the scour, some sedimentation
could be expected in the quiescent environment of the remaining
embayment, similar to the proposed FLPE Project;

(E) the embayment left by the reduced reclamation would be well
flushed, as it was mainly intertidal and would have essentially full
exchange each tide;

the advice from WBM was consistent with the conclusions reached in the
Carter August 2010 Assessment.

264  As to paragraph 83 of the SOC, GPC:

(2)

(b)

denies the allegations because:

(1)

(i)

it was not required to take the General Modification Precautions or the
Specific Modification Precautions in premises where it did not owe the
GPC Bund Works Duty, as pleaded above;

of the matters pleaded in paragraph 263(b) above;

says that, if it owed the GPC Bund Works Duty (which is denied) and the
Modification Risk existed as alleged (which is not admitted), it discharged that

duty in respect of that risk in the premises of the matters pleaded in paragraph
263(b) above and 265(c) below.

G.2.2. Necessary Assessments allegedly not prepared for Regulatory Authorities

265  As to paragraph 84 of the SOC, GPC:

(a)

(b)

(c)

admits that, prior to construction of the Modified Reclamation Area, GPC did not
inform the Coordinator-General, the Commonwealth Environment Minister or the
public of the alleged Modification Risk as defined in section E.1.1 (paragraph 45)
of the SOC;

does not admit the existence of the Modification Risk as alleged in paragraph 45
of the SOC, as pleaded above;

says that, as pleaded above:

(@)

(ii)

the Carter August 2010 Assessment was provided to representatives of
DEWHA on 12 August 2010 during a meeting in which they were acting
on behalf of the Commonwealth Environment Minister;

the Commonwealth Environment Minister’s published reasons for issuing
the Commonwealth DDA record that his findings were based on the

168



(d)

(iii)

evidence and other material contained in briefs from the department,
which included the Carter August 2010 Assessment;

further, it can be inferred that a copy of the Carter August 2010
Assessment was provided by the Commonwealth Environment Minister
and/or DEWHA to the Queensland Minister responsible for administering
the EP Act and/or DERM,;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity of despite having made reasonable enquiries.

266  As to paragraph 85 of the SOC, GPC:

(a)

(b)

denies the allegations because:

(@)

(ii)

it was not required to take the General Modification Precautions or the
Specific Modification Precautions in premises where it did not owe the
GPC Bund Works Duty, as pleaded above;

of the matters pleaded in paragraph 265(c) above;

says that, if it owed the GPC Bund Works Duty (which is denied) and the
Modification Risk existed as alleged (which is not admitted), it discharged that
duty in respect of that risk in the premises of the matters pleaded in paragraphs
263(b) and 265(c) above.

G.2.3. Allegation that construction proceeded without precautions

267  As to paragraph 86 of the SOC, GPC:

(2)

(b)

(c)

(d)

as to the allegation that GPC took the pleaded actions “notwithstanding the
matters set out above in this Section [G]”, repeats and relies on the matters
pleaded above in response to paragraphs 75 to 85 of the SOC;

as to paragraph 86(a), admits that it undertook construction of the Bund reflecting
the Modified Reclamation Area;

as to paragraph 86(b):

(1) does not admit the existence of the Modification Risk, as pleaded above;

(i1) denies the allegations because GPC did not undertake Bund Works that
were inconsistent with the effect of the CG Conditions;

(iii)  says that construction of the Bund reflecting the Modified Reclamation

Area was consistent with the Commonwealth DDA, the Operational
Works Permit and the Dredging Permit;

as to paragraph 86(c):

(1)
(i)

does not admit the existence of the Modification Risk, as pleaded above;

denies the allegations because:
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268

G.3.

269

(A)  the works were not required to be assessed by accredited
assessment processes of the Queensland Government;

(B)  the works were the subject of the Commonwealth DDA which
required construction of the Bund reflecting the Modified
Reclamation Area.

As to paragraph 87 of the SOC, GPC:

(2)

(b)

denies the allegations because:

(1)

(i)

it was not required to take the General Modification Precautions or the
Specific Modification Precautions in premises where it did not owe the
GPC Bund Works Duty, as pleaded above;

of the matters pleaded above in denial of allegations made in paragraph
86 of the SOC;

says that, if it owed the GPC Bund Works Duty (which is denied) and the
Modification Risk existed as alleged (which is not admitted), it discharged that
duty in respect of that risk in the premises of the matters pleaded in paragraphs
263(b) and 265(c) above and in response to paragraph 86 of the SOC.

Modification Risk — alleged breach of duty

As to paragraph 88 of the SOC, GPC denies the allegations because:

(a)
(b)

(©)

it did not owe the Bund Works Duty, as pleaded above;

alternatively, if it owed the Bund Works Duty (which is denied), it did not breach
such duty in the premises of the matters pleaded above in response to paragraphs
83, 85 and 87 of the SOC;

further or alternatively:

(1)

(ii)

(iii)

as pleaded above, section 36 of the CLA applies to this proceeding and,
for the purposes of this proceeding, an act or omission of GPC does not
constitute a wrongful exercise or failure unless the act or omission was in
the circumstances so unreasonable that no public or other authority
having the functions of GPC in question could properly consider the act
or omission to be a reasonable exercise of its functions;

the matters on which the plaintiffs rely to allege that GPC breached the
Bund Works Duty were not acts or omissions which in the circumstances
were so unreasonable that no public or other authority having the
functions of GPC in question could properly consider such acts or
omissions to be a reasonable exercise of its functions;

in the premises, GPC:

(A)  did not breach the Bund Works Duty as alleged;
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(B) further or alternatively, is not liable to the plaintiffs in respect of
the acts or omissions on which the plaintiffs rely.

G.4. Alleged Modification Breaches — alleged causation of environmental harm
270  As to paragraph 89 of the SOC, GPC:

(a) responds on the basis that the “Modification Risks” is intended to refer to the
“Modification Risk” pleaded in paragraph 45 of the SOC;

(b) denies the allegations because there were not the Modification Breaches, as
pleaded above;

(©) if there were the Modification Breaches (which is denied):

(1) admits that the Modification Risk (as defined in paragraph 45 of the SOC)
was not reported by GPC to the Regulatory Authorities during the design
process or at any time before construction of the Bund;

(11) admits that in about mid-2011 the Perimeter Walls approached Bund
Closure;

(ii1))  denies that, by reason of the Modification Breaches, the Bund was
constructed in the modified shape and not in the shape approved by the
Coordinator-General because:

(A)  the Bund was constructed in the shape of the Modified
Reclamation Area by reason of the conditions of the
Commonwealth DDA and the Operational Works Permit;

(B)  the Coordinator-General did not approve a shape for the Bund;

(iv)  denies that, if there was resuspension of sediments, including sediments
containing PASS and other contaminants, by reason of the Modification
Breaches, that such resuspension occurred in all parts of the Harbour
waters because any such resuspension of sediments did not extend to all
parts of the Harbour waters (and accordingly GPC denies the alleged
Modification Impacts to that extent);

v) otherwise does not admit the allegations because:
(A)  the allegations are vague and lack adequate particulars;

(B) it remains uncertain as to the truth or falsity of the allegations
despite having made reasonable enquiries.

271  Asto paragraph 90 of the SOC, GPC:

(a) responds on the basis that the “Modification Risks” are intended to refer to the
“Modification Risk” as defined in paragraph 45 of the SOC;

(b) denies the allegations because there were not the Modification Breaches, as
pleaded above;

171



272

273

H.1.
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(©) if there were the Modification Breaches (which is denied):
(1) as to paragraphs 90(a) and (b), does not admit the allegations because:

(A)  the “Necessary Assessments of the Modification Risk™ are not
1dentified or described;

(B) it remains uncertain as to the truth or falsity of the allegations
despite having made reasonable enquiries;

(11) as to paragraph 90(c):

(A)  denies the Modification Impacts occurred to the extent and as
pleaded above in response to paragraph 89 of the SOC;

(B)  otherwise does not admit the allegations because it remains
uncertain as to their truth or falsity despite having made
reasonable enquiries;

(ii1))  as to paragraphs 90(d) and (e), denies the allegations because of the
matters pleaded below in response to Section L of the SOC.

As to paragraph 91 of the SOC, GPC denies the allegations because:

(a) it denies the Modification Impacts occurred to the extent and as pleaded above in
response to paragraph 89 of the SOC;

(b) if and to the extent the Modification Impacts occurred, the Claimants did not
suffer loss and damage by reason of such impacts, for the reasons pleaded in
response to Section L of the SOC.

As to paragraph 92 of the SOC, GPC denies the allegations because:
(a) there were not the Modification Breaches, as pleaded above;

(b) if there were the Modification Breaches (which is denied), of the matters pleaded
above in response to paragraph 91 of the SOC.

ALLEGED MUD WAVE/PALEOCHANNEL RISK: PRECAUTIONS AND
BREACH

Alleged Precautions
As to paragraph 93 of the SOC, GPC:
(a) in respect of paragraph 93(d):

(1) repeats and relies on the matters pleaded above in response to Section D.4
of the SOC;

(i1) denies or does not admit there were “Conditions imposed as alleged in

Section [D.4]” of the SOC as pleaded, and for the reasons pleaded, above
in response to Section D.4 of the SOC;
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(b)

(©)

(b)

in respect of paragraph 93(e):

(1)

(ii)

repeats and relies on the matters pleaded above in response to Section
D.3.1 of the SOC;

denies or does not admit there were Conditions as alleged in Section
[D.3.1]” of the SOC as pleaded, and for the reasons pleaded, above in
response to Section D.3.1 of the SOC;

otherwise does not admit the allegations because:

(1)

(ii)

(iii)

(iv)

(V)

(vi)

(vii)

(viii)

it does not admit the existence of the Mud Wave/Paleochannel Risk, as
pleaded above;

the SOC does not identify the relevant act or acts which are alleged to
have comprised compliance with “appropriate Australian industry
practice in managing the Gladstone Port”;

section D.1.3 of the SOC does not identify any standards set in GPC’s
Statement of Corporate Intent for managing environmental approvals for
major project and managing risk, and the relevant standards alleged to be
relevant are not otherwise identified in the SOC;

the relevant measures referred to in paragraph 93(c) of the SOC are not
identified;

the “risks relating to the Bund Works”, as referred to in paragraph
93(j)(ii), and the “risks relating to the Bund Works” as referred to in
paragraph 93(k)(ii), are not identified and the meaning of the allegation is
unclear;

the SOC does not identify the manner in which it is alleged that the
various actions referred to in paragraph 93 would likely have materially
reduced the alleged Mud Wave/Paleochannel Risk;

the allegations are vague and lack adequate particulars;

it remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries.

As to paragraph 94 of the SOC, GPC does not admit the allegations because:
(a)

it does not admit the alleged Mud Wave/Paleochannel Risk, as pleaded above;

it remains uncertain as to the truth or falsity of the allegations, despite having
made reasonable enquiries.

As to paragraph 95 of the SOC, GPC:

(a)

as to paragraph 95(a):
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(b)

(©)

(@)

(ii)

(iii)

says that the SOC does not specify the “industry” in respect of which the
alleged precautions are alleged to be a requirement of “appropriate
Australian industry practice”;

says that the “appropriate Australian industry practice” is the appropriate
industry practice of port authorities in Australia;

denies the allegations in respect of the precautions pleaded in paragraphs
94(a), (b), (c), (e), (f) and (g) of the SOC because:

(A)  those precautions are alleged to be to “ensure” the pleaded matters
or to not act in a certain manner until GPC had “ensured” a
pleaded matter;

(B) appropriate industry practice of port authorities in Australia
during the design and construction of the Bund did not require
GPC to “ensure” the pleaded matters;

(C) it was not inconsistent with appropriate industry practice of port
authorities in Australia during the design and construction of the
Bund for GPC to allow the Bund to be constructed according to
designs which had been prepared by Abigroup pursuant to the
terms of the Abigroup Contract, certified by a RPEQ, and
approved by DERM;

(D)  of the matters pleaded in paragraph (b) below;

says that, at all material times during design and construction of the Bund, it was
not inconsistent with appropriate industry practice of port authorities in Australia
to address the Mud Wave/Paleochannel Risks, to the extent they existed, by:

(1)

(i)

(iii)

engaging a reputable engineering, environmental and construction
professional services company with skill, expertise and expertise in the
design and construction of major infrastructure projects such as the design
and construction of a bund and bund walls, to design and construct the
Bund;

entering into a contract with such company for the performance of such
works on terms materially similar to the Abigroup Contract; and

providing documents and information to the company of the type and
kind which GPC provided to Abigroup, as pleaded in this Defence;

otherwise does not admit the allegations because:

(1)

(ii)

it does not admit the existence of the Mud Wave/Paleochannel Risk, as
pleaded above;

the SOC does not identify the particular announcements referred to in
paragraph 95(b) or the particular obligations referred to in paragraphs
95(c) and (d);
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(d)

(ii1))  even if the alleged Mud Wave/Paleochannel Risk existed (which is not
admitted), it remains uncertain of the truth or falsity of the allegations
despite having made reasonable enquiries;

says that, if the Mud Wave/Paleochannel Risk did not exist as alleged, the
allegations in paragraphs 95(a) to (d) and (f) are untrue.

277  As to paragraphs 96 to 97 of the SOC, GPC:

(2)

(b)

denies the allegations in respect of the General Construction (Mud
Wave/Paleochannel) Precautions pleaded in paragraphs 93(h) to (j) of the SOC
because, if the Mud Wave/Paleochannel Risk existed (which is not admitted), the
actions pleaded in paragraphs 93(h) to (j) of the SOC would not likely have
materially reduced the Mud Wave/Paleochannel Risk in circumstances where:

(1) Abigroup held the obligations pleaded below pursuant to the terms of the
Abigroup Contract;

(i1) as pleaded below, the functions, purposes, specifications and
requirements of the works to be performed by Abigroup were adequately
set out in the Abigroup Contract and in other documents and information
provided to Abigroup in connection with the performance of those works;

(ii1))  as pleaded below:

(A)  Abigroup was a reputable engineering, environmental and
construction professional services company with skill, expertise
and expertise in the design and construction of major
infrastructure projects such as the design and construction of a
bund and bund walls;

(B)  Abigroup retained SMEC in relation to the design of the Bund and
Bund Walls and in connection with Abigroup’s work in relation to
the Project, and SMEC was a reputable professional services
company with skill, expertise and experience in major
infrastructure project areas including the design of reclamation
bunds;

otherwise does not admit the allegation because:

(1) the alleged content of the General Construction (Mud
Wave/Paleochannel) Precautions is unclear, for the reasons pleaded above
in response to paragraph 93 of the SOC;

(i1) it remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries.

278  As to paragraph 98 of the SOC, GPC:

(2)

denies the allegations in respect of the pleaded precautions for which GPC denies
the allegations in paragraphs 95 to 97 of the SOC, because it is untrue that there
was no social utility in GPC undertaking the Bund Works without taking such
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(b)

precautions as compared to GPC undertaking the Bund Works together with such
precautions;

otherwise does not admit the allegations because, as pleaded above, it otherwise
does not admit the allegations in paragraphs 95 to 97 in respect of the pleaded
precautions.

As to paragraph 99 of the SOC, GPC:

(2)

(b)

denies the allegations because it did not owe the Bund Works Duty, as pleaded
above;

if it owed the Bund Works Duty (which is denied) and the Mud
Wave/Paleochannel Risk existed (which is not admitted):

(1) denies that it was required to take the General Construction (Mud
Wave/Paleochannel) Precaution pleaded in paragraph 93(g) of the SOC
because:

(A) the allegations in paragraph 95 of the SOC are not made in respect
of the precaution pleaded in paragraph 93(g) of the SOC, and that
the facts alleged by the plaintiffs are insufficient to support the
allegation that the Bund Works Duy required GPC to the
precaution;

(B)  the pleaded precaution is to not approve designs or allow
construction that did not comply with the Conditions alleged in
section D.4 of the SOC;

(C)  itis not alleged that the pleaded precaution was only required only
if GPC was informed that the design or construction did not
comply with the Conditions alleged in section D.4 of the SOC;

(D) it was not inconsistent with appropriate industry practice of port
authorities in Australia during the design and construction of the
Bund for GPC to:

(1) approve designs which had been prepared by Abigroup
pursuant to the terms of the Abigroup Contract, certified
by a RPEQ, and approved by DERM; and

(2) allow construction of the Bund in accordance with such
designs,

where GPC was not informed that the designs or construction did
not comply with the Conditions alleged in section D.4 of the SOC;

(E) in the premises, GPC was not required to act as alleged in
paragraph 93(g) of the SOC to discharge the Bund Works Duty;

(11) denies that it was required to take the General Construction (Mud
Wave/Paleochannel) Precautions pleaded in paragraphs 93(k)(ii) and (iii)
of the SOC because:
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(iii)

(iv)

(A)

(B)

©)

(D)

(E)

the allegations in paragraph 95 of the SOC are not made in respect
of the precautions pleaded in paragraphs 93(k)(ii) and (iii) of the
SOC, and that the facts alleged by the plaintiffs are insufficient to
support the allegation that the Bund Works Duy required GPC to
the precautions;

the pleaded precautions are to have acted efficiently to correct, or
require any relevant contractor to correct, any design, work,
practice or construction that created or did not sufficiently
mitigate risks relating to the Bund Works or did not meet any
Conditions;

it is not alleged that the pleaded precautions were required only if
GPC was informed that design, work, practice or construction
created or did not sufficiently mitigate risks relating to the Bund
Works or did not meet any Conditions;

it was not inconsistent with appropriate industry practice of port
authorities in Australia during the design and construction of the
Bund for GPC to allow the Bund to be constructed in accordance
with designs which had been prepared by Abigroup pursuant to
the terms of the Abigroup Contract, certified by a RPEQ, and
approved by DERM where GPC had not been informed that
design, work, practice or construction created or did not
sufficiently mitigate risks relating to the Bund Works or did not
meet any Conditions;

in the premises, GPC was not required to act as alleged in
paragraphs 93(k)(ii) and (ii1) of the SOC to discharge the Bund
Works Duty;

denies that it was required to take the General Construction (Mud
Wave/Paleochannel) Precautions pleaded in paragraphs 93(h), (i), (j)(1)
and (k)(1) of the SOC because:

(A)

(B)

©

the allegations in paragraph 95 of the SOC are not made in respect
of the precautions pleaded in paragraphs 93(h), (i), (j)(1) and (k)(1)
of the SOC, and that the facts alleged by the plaintiffs are
insufficient to support the allegation that the Bund Works Duy
required GPC to the precautions;

of the matters pleaded in paragraphs 277(a) and 278(a) above and
293(c) below;

in the premises, GPC was not required to act as alleged in
paragraphs 93(h), (1), (j)(i) and (k)(i) of the SOC to discharge the
Bund Works Duty;

denies that it was required to take the General Construction (Mud
Wave/Paleochannel) Precautions pleaded in paragraph 93(j) of the SOC
because:
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(A)  the allegations in paragraph 95 of the SOC are not made in respect
of the precaution pleaded in paragraphs 93(j) of the SOC, and that
the facts alleged by the plaintiffs are insufficient to support the
allegation that the Bund Works Duy required GPC to the
precaution;

(B)  of the matters pleaded in paragraphs 277(a) and 278(a) above and
294(b) below;

(C)  in the premises, GPC was not required to act as alleged in
paragraphs 93(j) of the SOC to discharge the Bund Works Duty;

(V) denies that it was required to take the Specific Mud Wave/Paleochannel
Precautions pleaded in paragraphs 94(a), (b), (c), (e), (f) and (g) of the
SOC because of the matters pleaded in paragraph 276(a)(iii) and 278(a)
above;

(vi)  otherwise does not admit the allegations because:

(A) it does not otherwise admit the allegations in paragraphs 95 to 98
of the SOC, as pleaded above;

(B) it remains uncertain as to the truth or falsity of the allegations
despite having made reasonable enquiries.

H.2. The allegation that GPC failed to take the alleged Precautions

H.2.1. The alleged mud wave precautions

280  As to paragraph 100 of the SOC, GPC:

(a)

(b)

does not admit the allegation that it “approved designs and permitted construction
practices for the Perimeter Wall” as alleged in paragraphs 100(a) to (d) of the
SOC because:

(1) the allegations are vague and lack adequate particulars;
(i1) the SOC does not identify:
(A)  the designs which GPC is alleged to have approved; or
(B)  the acts or omissions of a person or persons representing GPC
which are alleged to constitute GPC’s alleged approval of those
designs; or
(C)  the acts or omissions of a person or persons representing GPC
which are alleged to constitute GPC’s granting of permission for

the pleaded construction practices;

(iil)) it remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries;

admits that construction of the Perimeter Wall:
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(©)

(1) generally involved dumping loads of rock in rapid succession rather than
layering (as defined in the SOC);

(11) did not involve the use of PVDs (as defined in the SOC);

(ii1))  did not involve the placement of a geotextile blanket along the proposed
line of the Perimeter Wall of sufficient width to cover the mud wave
raised by subsequent construction of the Bund Wall;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 101 of the SOC:

(a)

(b)

(©)

(d)

(e)

GPC denies the allegations because it was not required to take:

(1) the General Construction (Mud Wave/Paleochannel) Precautions; or
(i1) the Specific (Mud Wave/Paleochannel) Precautions,

in premises where it did not owe the Bund Works Duty, as pleaded above;

GPC denies that, if it owed the Bund Works Duty (which is denied), it was
required to take the precautions referred to in paragraphs 279(b)(i) to 279(b)(v)
above, for the reasons pleaded in those paragraphs;

if GPC was required to take the General Construction (Mud Wave/Paleochannel)
Precautions (which is denied), GPC does not admit the allegation that, in the
premises of the matters pleaded in paragraph 100 of the SOC, it failed to take
adequate steps to take those precautions, because those premises are that GPC
“approved designs and permitted construction practices” (as alleged in paragraph
100 of the SOC) and GPC does not admit that it “approved designs and permitted
construction practices” as alleged;

if GPC was required to take the Specific (Mud Wave/Paleochannel) Precaution
(which is denied), GPC does not admit the allegation that, in the premises of the
matters pleaded in paragraph 100 of the SOC, it failed to take any or adequate
steps to take the precautions alleged in paragraph 94(a) to (c) of the SOC,
because those premises are that GPC “approved designs and permitted
construction practices” (as alleged in paragraph 100 of the SOC) and GPC does
not admit that it “approved designs and permitted construction practices” as
alleged;

even if the matters alleged in paragraph 100 of the SOC are true (which GPC
does not admit), those matters do not establish that GPC failed to:

(1) take adequate steps to take the General Construction (Mud
Wave/Paleochannel) Precautions;

(i1) take any or any adequate steps to take the Specific Mud
Wave/Paleochannel Precautions;
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if GPC was required to take the General Construction (Mud Wave/Paleochannel)
Precautions (which is denied), GPC did not fail to take adequate steps to take the
General Construction (Mud Wave/Paleochannel) Precautions pleaded in
paragraphs 93(a) to (g) of the SOC because:

(@)

(i)

(iii)

(iv)

it engaged Abigroup, as a reputable engineering, environmental and
construction professional services company with skill, expertise and
expertise in the design and construction of major infrastructure projects
such as the design and construction of a bund and bund walls, to design
and construct the Bund and the Bund Walls, pursuant to the Abigroup
Contract;

as pleaded above, prior to entering into the Abigroup Contract:

(A)  Abigroup represented to GPC that it had engaged the highly
skilled and experienced consultant SMEC to work with
Abigroup’s engineers to develop the alternative bund design
which formed part of the Abigroup Bid;

(B)  Abigroup represented to GPC that SMEC was a long-established
and experienced consultancy company;

(C)  Abigroup retained SMEC in relation to the design of the Bund and
Bund Walls and in connection with Abigroup’s work in relation to
the Project;

by the Abigroup Contract, Abigroup stated that:

(A) it would appoint SMEC as design consultant to undertake design
of the Bund;

(B) it would appoint SMEC, as a long established and experienced
consultancy company, as engineering designers;

(C)  the design deliverables would include RPEQ approval;

(D)  the design process would be undertaken in accordance with
SMEC’s Business Management System in order to provide
evidence of design verification and compliance with quality
management system,

(by Section 4, Detailed Description of the Design, Engineering,
Procurement and Construction Methodology, Section 2);

the Abigroup Contract included a tender design report prepared by
SMEC, for GPC, which had formed part of the Abigroup Bid, and which:

(A)  stated that, as part of SMEC’s Business Management System
procedures, a rigorous verification and sign-off process would be
undertaken for all design engineering drawings and
documentation prior to release to Abigroup for review and
comment;
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(V)

(vi)

(B)

(©

(D)

identified that the process included peer review, inter-discipline
check, independent review and audit review;

stated that SMEC’s expert internal design review panel added
another layer of quality assurance to confirm the design meets
expectations of quality and professionalism;

included a certificate which certified that SMEC operated a
Quality Management System which complies with the
requirements of ISO 9001:2008 for the provision of engineering
and consultancy services in design, environmental planning and
assessment, and geotechnical engineering,

such tender design report being Section 4, Tender Design Report for
Design & Construction of Bund & associated Haul Road and Quarry;

at all material times, SMEC was a reputable professional services
company with skill, expertise and experience in major infrastructure
project areas including the design of reclamation bunds;

the Abigroup Contract included the following terms:

(A)

(B)

Abigroup warranted to GPC that (inter alia) it:

(1) at all times would be suitably qualified and experienced,
and would carry out the works the subject of the contract,
with a degree of professional skill, care and diligence
expected of a contractor that is an expert in carrying out
work of a size, type and nature similar to such work;

(2) had examined the preliminary design included in the
contract and that the design was suitable, appropriate and
adequate for the purpose stated in the contract;

3) would carry out and complete the works the subject of the
contract in accordance with the contract so that the works,
when completed, would be fit for their intended purpose
and comply with the requirements of the contract;

4) would coordinate the activities of the consultants and
subcontractors so that the works the subject of the contract
were carried out in accordance with the contract,

(by Section 2, General Conditions, clause 2.2);

Abigroup warranted to GPC that all design, materials and
workmanship would be proper and adequate for their respective
functions and purposes and that the works would be constructed in
a proper and correct manner under adequate and competent
supervision and quality assurance (by Section 3, Scope of Works
and General Requirements, clause 2.4.3);
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©)

(D)

(E)

(F)

(G)

(H)

(M

Abigroup was required to use suitable new materials and proper
and tradesmanlike workmanship (by Section 2, General
Conditions, clause 29.1);

Abigroup was required to prevent nuisance and unreasonable
noise and disturbance (by Section 2, General Conditions, clause
12);

in the performance of the works the subject of the contract,
Abigroup was required to satisfy all legislative requirements,
including:

(1) legislation;
(2) regulations;

3) licences, consents, permits, approvals and requirements of
organisations having jurisdiction in connection with the
carrying out of the works the subject of the contract,

except for those specified in Annexure Part F of the General
Conditions or directed by the “Principal’s Representative” to be
satisfied by or on behalf of GPC (by Section 2, General
Conditions, clause 11);

in respect of legislative requirements obtained by GPC pursuant to
Annexure Part F of the General Conditions, Abigroup was
required to comply with such permits and approvals and any
conditions on them once obtained (by Section 2, General
Conditions, Annexure Part F);

Abigroup was required to comply with:

(1) the conditions of Development Approvals issued under the
SPA and the EP Act;

(2) section 319 of the EP Act including but not limited to
compliance with all environmental approvals,

(by Section 3, Scope of Works and General Requirements, section
2.12.1);

Abigroup was required to ensure that all works undertaken by it
(including all subcontractors) would have minimal impact on the
environment and would be in accordance with (inter alia) all
relevant Australian Standards and State and Commonwealth
legislation (by Section 3, Scope of Works and General
Requirements, section 2.12.1);

Abigroup was required to prepare an Environmental Management
Plan which (inter alia):

(1) had separate sub-plans for “Design” and “Construction”;
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Q)

(K)

2)

3)

4

)

(6)
(7

(8)

identified and assessed the risk, provided protection from,
and provided a remedy for, any adverse environmental
effect which may result from the performance of any
component of the design and construction activities under
the Abigroup Contract;

identified the statutory and other obligations which
Abigroup is required to fulfil during construction
including any approvals, policies or other obligations
which must be triggered;

included and incorporated mitigation measures described
in the FLPE Project EIS and the DDP EIS;

detailed each environmental issue and impacts to be
addressed as required by the FLPE Project EIS and the
DDP EIS;

addressed DERM planning approval conditions;

addressed the need for environmental safeguards and the
adoption of environmentally sensitive work practices
during design and construction activities including
procedures for management of contamination, acid sulfate
soil management and disposal, sediment and erosion
control measures, and detection, treatment and disposal of
contaminated materials and water;

formed part of the Abigroup Contract, once prepared
pursuant to the provisions of the Abigroup Contract
identified in subparagraph (I) above,

(by Section 3, Scope of Works and General Requirements,
sections 2.12.1 and 2.12.2);

Abigroup was required to prepare a comprehensive management
plan in accordance with the International Erosion Control
Association (Australasia) Best Practice Erosion and Sediment
Control Guidelines which provided full details of control
measures to be implemented during construction and satisfy all
requirements for all necessary sediment and erosion control
approvals and/or permits (by Section 3, Scope of Works and
General Requirements, section 2.12.3);

Abigroup was required to:

(1)

prepare a comprehensive management plan in accordance
with DERM’s Acid Sulfate Soil Guidelines which
provided full details of acid sulfate soil management
measures to be implemented during construction and
satisfy all requirements for all necessary pollution control
approvals and/or permits; and
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(vii)

(viii)

(ix)

(x)

(xi)

(xii)

(2) during construction, test and analyse any potential acid
sulfate soil area to ensure that the most appropriate
controls were being implemented and that they were being
efficient in controlling acid sulfate soil impacts at all
times,

(by Section 3 — Scope of Works and General Requirements,
section 2.12.4);

the Abigroup Contract also included the terms pleaded in paragraph 286
below;

the functions, purposes, specifications and requirements of the works to
be performed by Abigroup were adequately set out in:

(A)  the Abigroup Contract; and

(B) other documents and information provided to Abigroup in
connection with the performance of those works, as pleaded in
paragraph 293(e) below;

as pleaded above, at a meeting held on or about 12 October 2010
involving representatives of GPC, Abigroup and SMEC, GPC instructed
Abigroup and SMEC that all design elements of the project were required
to conform with the FLPE Project EIS, DDP EIS and the Coordinator-
General’s conditions;

on 24 December 2010, Abigroup sent GPC the Abigroup EMP — Design,
which contained the statements set out in paragraph 168 above;

as pleaded in Part D.3.2 above, GPC implemented the following
management plans which were required to be prepared and implemented
by conditions of the Commonwealth DDA, the Operational Works Permit
and the Dredging Permit:

(A)  the Dredge Management Plan (as amended from time to time);

(B)  the Flora and Fauna Management Plan (as amended from time to
time);

(C)  the Water Quality Management Plan (as amended from time to
time);

(D)  the Acid Sulfate Soils Management Plan (as amended from time
to time);

the Bund and Bund Walls were constructed pursuant to designs which
were:

(A)  prepared by Abigroup pursuant to the Abigroup Contract, with the
assistance of SMEC;

(B) certified by a RPEQ; and
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©) approved by DERM;

if GPC was required to take the Specific Mud Wave/Paleochannel Precautions
(which is denied), GPC did not fail to take any or any adequate steps to take the
Specific Mud Wave/Paleochannel Precautions because of the matters pleaded in
paragraph (f) above.

H.2.2. Alleged paleochannel precautions

282  As to paragraph 102(a) of the SOC, GPC:

(a)

(b)

(©)

(d)

(e)

admits that it received the documents referred to in paragraph A of the
particulars, being:

(1) GHD’s “Bund Construction Specification” dated March 2010 (which
formed part of the GHD Tender Concept Design); and

(i1) SMEC’s “IFC Detailed Design Report: Western Basin Bund Design”
dated 23 December 2010 (which set out the details of the Abigroup
Design);

on or soon after the date of each document;

says that the document referred to in paragraph (a)(i) above stated, at the pages
referred to in paragraph A of the particulars:

“The base design assumes that the core and armour will be founded on
the competent stiff clay stratum underlying the near-surface sift clay. The
Contractor’s method of construction must displace/remove the soft clay in
accordance with any conditions in the EIS. Where deep soft clay is
encountered, e.g. old buried channels large rock boulders shall be used to
displace the soft clay and form a stable foundation for revetment
construction. ...”

says that the report referred to in paragraph (a)(ii) above included, at the pages
referred to in paragraph A of the particulars, drawings which identified areas
described as “possible paleochannels” and areas where “very soft to soft silty
clay” was deeper than in other areas;

in the premises of paragraphs (a) to (c) above, admits that:

(1) it knew, from in or about March 2010, of the possibility of deep soft clay,
in areas of old buried channels, beneath parts of the then proposed
locations of the walls of the bund;

(11) it knew, from on or soon after 23 December 2010, of potential
paleochannels and deeper sections of very soft to soft silty clay, as
depicted by the drawings in the report referred to in paragraph (a)(i1)
above;

otherwise denies paragraph 102(a) because the documents referred to in
paragraph A of the particulars (being the matters on which the plaintiffs rely to
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infer GPC’s alleged awareness) do not indicate that GPC otherwise had the
alleged awareness.

As to paragraph 102(b) of the SOC, GPC admits the allegation.

As to paragraph 102(c) of the SOC, GPC:

(2)

(b)

denies the allegation to the extent that the “material times” referred to in
paragraph 102 are times prior to 12 October 2010 because by paragraph B of the
particulars, the plaintiffs contend that GPC was informed of the matter by
Abigroup or SMEC at a meeting on 12 October 2010;

further, denies the allegation in respect of the period on and from 12 October
2010 because:

(1) by paragraph B of the particulars, the plaintiffs allege that GPC was
informed of the pleaded matters by Abigroup or SMEC at a meeting held
on or about 12 October 2010;

(i1) the minutes of that meeting [GPC.001.004.9826] do not record that GPC
was informed of those matters by Abigroup or SMEC at the meeting and
paragraph B of the particulars does not allege that the minutes record that
Abigroup or SMEC informed GPC of those matters.

As to paragraph 102(d) of the SOC, GPC:

(2)

(b)

(©)

(d)

denies the allegation to the extent that the “material times” referred to in
paragraph 102 are times prior to 12 October 2010 because, by paragraph B of the
particulars, the plaintiffs contend that GPC was informed of the matter by
Abigroup or SMEC at a meeting on 12 October 2010;

admits that, at a meeting on 12 October 2010, a representative or representatives
of Abigroup and/or SMEC informed GPC to the effect that geotechnical
information about seabed creeks is inadequate and penetration of seabed mud is
not guaranteed,

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries;

says that:

(1) at the meeting on 12 October 2010, a representative or representatives of
Abigroup and/or SMEC informed GPC that, in respect of the information
referred to in paragraph (b) above, Abigroup and SMEC would propose
the way forward;

(i1) the minutes of that meeting [GPC.001.004.9826] record that Abigroup
was responsible for that action;

(iii))  at the meeting on 12 October 2010, a representative or representatives of
GPC informed the representatives of Abigroup and SMEC that:

(A)  the purpose of the bunds was to hold dredge spoil;
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(B)  the design of all elements of the project was to conform to the
Environmental Impact Statements and the Coordinator-General’s
conditions.

286  As to paragraphs 102(e) and (f) of the SOC:

(2)

(b)

pursuant to the Abigroup Contract, which GPC entered into with Abigroup
following the meeting on 12 October 2010:

(1) Abigroup was expressly required, in relation to the Bund, to carry out
geotechnical and other investigations required (by Section 3, Scope of
Works and General Requirements, section 2.1.2);

(i1) Abigroup was expressly required to undertake further geotechnical
investigation and laboratory tests to confirm the bund founding material
(by Section 3, Bund Construction Specification, section 1.12.2);

(ii1))  Abigroup was expressly required to undertake a minimum of five
boreholes, at least three of which were required to be along the eastern
bund, and which were required to extend at least five metres into the
competent founding material (by Section 3, Bund Construction
Specification, section 1.12.2);

(iv)  the bund profile and underlying natural ground were expressly required to
be logged (by a suitably qualified geotechnical engineer), sampled and
tested to provide a record of the consistency / density / strength of the
materials (by Section 3, Bund Construction Specification, section 1.12.2);

(v) it was acknowledged that GPC would be relying upon the skill and
judgment of Abigroup for the design and documentation of the works, the
choice of materials, systems and services to be used and the construction,
completion and commissioning of the whole of the works (by Section 3,
Scope of Works and General Requirements, section 2.4.3);

(vi)  an amount of $249,066 was allocated as part of the amount payable by
GPC in respect of “Geotechnical Investigation” (by Section 4, Part 3
(Contract Sum Breakdown), Schedule 3A, line item 4.6);

(vil)  Abigroup was also subject to the obligations in the Abigroup Contract
pleaded in paragraph 281(f) above;

GPC denies the allegations because of the matters pleaded in paragraph (a)
above.

287  As to paragraph 102(g) of the SOC, GPC:

(2)

denies that it “approved designs” or “permitted construction” of the paleochannel
sections using the techniques alleged therein, because:

(1) the matters referred to in the particulars do not establish that GPC
“approved designs” and “permitted construction” as alleged;
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(b)

(11) the Abigroup Contract did not contain a term as alleged in paragraph B of
the particulars;

says that paragraph B of the particulars refers to the contents of a document
prepared by Abigroup titled “Detailed Description of the Design, Engineering,
Procurement and Construction Methodology”, which:

(1) was included in the Abigroup Contract as Schedule 4 to Section 4 and
described as a “draft Detailed Project Execution Plan”;

(i1) did not state terms of the Abigroup Contract;

(i11))  did not constitute an approval by GPC of the designs referred in it, or
permission from GPC of the construction techniques referred to in it, by
reason of its inclusion in Section 4 of the Abigroup Contract;

(iv)  stated in section 3.4 that, where the thickness of the soft clay layer
increases from around chainage 1000 on Length A:

“Abigroup proposes (subject to GPC approval) pushing large
boulders (nominally greater than 500mm diameter) which will be
separated from other shot rock in the borrow put into place to form
an initial foundation layer upon which core material will then be
placed. In some instances, it may be appropriate to place a basil
layer of geotextile between the boulders and core to prevent
migration of fines from the soft clay layer into the core. This
methodology would need to be assessed on site and agreed with
GPC”

288  As to paragraph 102(h) of the SOC, GPC:

(a)

(b)

admits that;

(1) the base layers of the paleochannel sections were not completely
transected and blocked;

(11) PVDs were not used in paleochannel sections;

denies that it:

(1) “approved designs”; or

(i1) “permitted” or “required” construction; or
(i11))  ““failed to require or approve a design”,

as alleged because:

(iv)  the matters pleaded in paragraph 102(g) of the SOC, being the stated
premises for the allegation, are incorrect as pleaded above and do not
provide a basis for the allegations;
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(©)

(d)

(v) of the matters pleaded above in response to paragraphs 102(e) and (f) of
the SOC;

otherwise does not admit the allegations because it remains uncertain of their
truth or falsity despite having made reasonable enquiries;

says that the Bund Walls, including in paleochannel sections, were constructed
pursuant to designs which were:

(1) prepared by Abigroup pursuant to the Abigroup Contract, with the
assistance of SMEC;

(11) certified by a RPEQ;

(iii))  approved by DERM.

As to paragraph 103 of the SOC:

(a)

(b)

(©)

(d)

GPC denies the allegations because it was not required to take steps to take:
(1) the General Construction (Mud Wave/Paleochannel) Precautions; or
(i1) the Specific (Mud Wave/Paleochannel) Precautions,

in premises where it did not owe the Bund Works Duty, as pleaded above;

GPC denies that, if it owed the Bund Works Duty (which is denied), it was
required to take the precautions referred to in paragraphs 279(b)(i) to 279(b)(v)
above, for the reasons pleaded in those paragraphs;

if GPC was required to take the General Construction (Mud Wave/Paleochannel)
Precautions (which is denied):

(1) it denies the allegation that, in the premises of the matters pleaded in
paragraph 102 of the SOC, it failed to take adequate steps to take those
precautions, because it denies allegations in paragraph 102 of the SOC as
pleaded above and to the extent those allegations are untrue they do not
support the allegations in paragraph 103 of the SOC;

(i1) even if the matters alleged in paragraph 102 of the SOC are true (which
GPC does not admit), they do not establish that GPC failed to take
adequate steps to take the General Construction (Mud
Wave/Paleochannel) Precautions;

(i) it did not fail to take adequate steps to take the General Construction
(Mud Wave/Paleochannel) Precautions pleaded in paragraphs 93(a) to (g)
of the SOC, because of the matters pleaded in paragraph 281(f) above;

if GPC was required to take the Specific (Mud Wave/Paleochannel) Precaution
(which is denied):

(1) it denies the allegation that, in the premises of the matters pleaded in
paragraph 102 of the SOC, it failed to take any or adequate steps to take
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the precautions alleged in paragraph 94 of the SOC, because it denies
allegations in paragraph 102 of the SOC as pleaded above and to the
extent those allegations are untrue they do not support the allegations in
paragraph 103 of the SOC;

(11) even if the matters alleged in paragraph 102 of the SOC are true (which
GPC does not admit), they do not establish that GPC failed to take
adequate steps to take the Specific (Mud Wave/Paleochannel) Precautions
pleaded in paragraphs 94(g) and (h) of the SOC;

(i11)) it did not fail to take adequate steps to take the General Construction
(Mud Wave/Paleochannel) Precautions pleaded in paragraphs 93(a) to (g)
of the SOC, because of the matters pleaded in paragraph 281(f) above.

H.2.3. Alleged remediation precautions

290

291

As to paragraphs 104(a) to 104(e) of the SOC, GPC:

(a)
(b)

(©)

(d)

(e)

admits that by about 29 April 2011 mud waves had formed in the areas alleged;

says that the FLPE Project EIS and the DDP EIS had anticipated that construction
of the Bund Walls may or would cause mud waves to form, in that:

(1) the following parts of the FLPE Project EIS referred to the expectation
that a mud wave would form during construction: GPC.999.001.0988 at
1011, .1104, .1105, .1153-.1154, .1225, .1427, .1640-.1641;

(i1) the following parts of the DDP EIS referred to the expectation that a mud
wave would form during construction: GPC.999.001.7942 at .7982 to
.7983;

admits, that by about 29 April 2011, limited turbidity plumes from along Bund
Wall A were visible at times;

says that the turbidity associated with the mud waves referred to in paragraphs
104(a) to (c) of the SOC, by 29 April 2011, was low or modest and remained
localised near the bund walls;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 104(f) of the SOC, GPC:

(2)

(b)

repeats and relies upon the matters pleaded above in response to paragraphs
104(a) to (e) of the SOC;

as to paragraph 104(f)(i):
(1) says that it recorded and monitored levels of turbidity in the Harbour in

accordance with the requirements of the DERM Dredging Permit, the
Operational Works Permit and the Commonwealth DDA;
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(c)

(d)

(11) says that, between the commencement of construction of the Bund and 29
April 2011, there were no exceedances of the turbidity levels specified by
the DERM Dredging Permit other than by reason of natural factors;

(iii))  denies the allegations because of the matters pleaded above in paragraphs
(1) and (ii) above;

as to paragraph 104(f)(ii), GPC:

(1) admits that the Specific Mud Wave/Paleochannel Precautions were not
implemented by about 29 April 2011;

(11) as to the allegation that, by about 29 April 2011, there were “turbidity
effects”, repeats and relies upon the matters pleaded above in response to
paragraphs 104(d), (e) and (f)(i) of the SOC;

(i)  says that the Specific Mud Wave/Paleochannel Precautions were not
identified or recommended to GPC by the contractors GPC engaged on
the Project as at 29 April 2011 or by any other person, including GHD,
Abigroup or SMEC;

as to paragraph 104(f)(iii), admits that it did not halt construction of the Perimeter
Wall by about 29 April 2011.

As to paragraph 105 of the SOC:

(2)

(b)

(c)

GPC denies the allegations because it was not required to take:
(1) the General Construction (Mud Wave/Paleochannel) Precautions; or

(11) the Specific (Mud Wave/Paleochannel) Precautions,
in premises where it did not owe the Bund Works Duty, as pleaded above;

GPC denies that, if it owed the Bund Works Duty (which is denied), it was
required to take the precautions referred to in paragraphs 279(b)(i) to 279(b)(v)
above, for the reasons pleaded in those paragraphs;

if GPC was required to take the General Construction (Mud Wave/Paleochannel)
Precautions (which is denied):

(1) it denies the allegation that, in the premises of the matters pleaded in
paragraph 104 of the SOC, it failed to take adequate steps to take those
precautions, because it denies allegations in paragraph 104 of the SOC as
pleaded above and to these extent those allegations are untrue they do not
support the allegations in paragraph 105 of the SOC;

(11) it did not fail to take adequate steps to take the General Construction
(Mud Wave/Paleochannel) Precautions pleaded in paragraphs 93(a) to (g)
of the SOC because of the pleaded in paragraph 281(f) above;
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(d) if GPC was required to take the Specific (Mud Wave/Paleochannel) Precaution
(which is denied):

(1) it denies the allegation that, in the premises of the matters pleaded in
paragraph 104 of the SOC, it failed to take any or adequate steps to take
the precautions alleged in paragraph 94(a) to (c) of the SOC, because it
denies allegations in paragraph 104 of the SOC as pleaded above and to
these extent those allegations are untrue they do not support the
allegations in paragraph 105 of the SOC;

(11) it did not fail to take any or any adequate steps to take the precautions
alleged in paragraph 94(a) to (c) of the SOC because of the pleaded in
paragraph 281(f) above.

H.2.4. Alleged specification and compliance precautions

293 As to paragraph 106(a) of the SOC, GPC:

(a) admits that it did not prepare and provide to Abigroup or VODI a document
entitled “Functional Performance Specification” in respect of the Bund Works to
be performed by either of them;

(b) admits that it did not prepare and provide to Abigroup or VODI a document
which contained all of the specifications and information referred to in the
particulars to paragraph 93(i) of the SOC;

(c) says that, at the time the Project was undertaken, it was not a requirement of good
industry practice of port authorities in Australia, in the circumstances of the
Project, that GPC prepare and provide a document as referred to in paragraphs (a)
and/or (b) above;

(d) says that the functions, purposes, specifications and requirements of the works to
be performed by Abigroup and by VODI were adequately set out in the Abigroup
Contract and the VODI Contracts respectively and in other documents and
information provided or available to those contractors in connection with the
performance of those works;

(e) Abigroup was provided with documents including the following:

(1) the GHD Tender Concept Design (which formed part of the Invitation to
Tender: Section 3 Project Requirements);

(i1) the Invitation to Tender;

(ii1))  the FLPE Project EIS, which was provided as part of the Invitation to
Tender (as referred to in Section 3 Project Requirements, Scope of Works
and General Requirements section 2.3.1) and formed part of Section 3
Project Requirements, Reference Documents.

(iv)  the FLPE Project AID, which was provided as part of the Invitation to
Tender (as referred to in Section 3 Project Requirements, Scope of Works
and General Requirements section 2.3.1) and formed part of Section 3
Project Requirements, Reference Documents:

192



(®

(V)

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

(xii)

the FLPE Project SIS, which:

(A)  was provided as part of the Invitation to Tender (as referred to in
Section 3 Project Requirements, Scope of Works and General
Requirements section 2.3.1) and formed part of Section 3 Project
Requirements, Reference Documents;

(B)  further or alternatively, can be inferred to have been received by
Abigroup by no later than 10 September 2010 because it was
referred to at section 1.6 of Abigroup’s draft EMP (Construction)
dated 10 September 2010 [GPC.200.005.0004];

the DDP EIS, which was provided as part of the Invitation to Tender (as
referred to in Section 3 Project Requirements, Scope of Works and
General Requirements section 2.3.1) and formed part of Section 3 Project
Requirements, Reference Documents;

the DDP SIS, which it can be inferred was received by Abigroup no later
than 10 September 2010 because it is referred to at section 1.6 of
Abigroup’s draft EMP (Construction) dated 10 September 2010
[GPC.200.005.0004];

the CG Expansion Report, which it can be inferred was received by
Abigroup no later than 10 September 2010 because it is referred to at
section 1.6 of Abigroup’s draft EMP (Construction) dated 10 September
2010 [GPC.200.005.0004];

the CG Dredging Report, which it can be inferred was received by
Abigroup no later than 10 September 2010 because it is referred to at
section 1.6 of Abigroup’s draft EMP (Construction) dated 10 September
2010 [GPC.200.005.0004];

the Commonwealth DDA, which it can be inferred was received by
Abigroup no later than 22 December 2010 because it is referred to in the
Abigroup EMP (Construction) Revision 0 dated 22 December 2010
[GPC.200.062.9012];

the Operational Works Permit, which:

(A)  was sent to Abigroup on 1 March 2011 [GPC.011.001.5661;
GPC.011.001.5662];

(B)  was sent, as amended, to Abigroup on 9 June 2011
[GPC.200.034.9569; GPC.200.034.9570];

a Construction Phase Acid Sulfate Soil Management Plan, which was sent
to Abigroup on 7 March 2011 [GPC.200.007.0944; GPC.200.007.0945];

VODI was provided with documents, including the following:

(1)

the CG Dredging Report, which was sent to VODI on 4 November 2010
[GPC.200.065.8905; GPC.200.065.8932];
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(11) the Commonwealth DDA, which was sent to VODI on 4 November 2010
[GPC.200.065.8905; GPC.200.065.8910];

(ii1))  the Dredging Permit, which was sent by GPC to VODI on 8 July 2011
[GPC.200.067.9911; GPC.200.067.9912];

(iv)  the Water Quality Management Plan, numerous revisions of which were
provided to VODI including as indicated by [GPC.200.039.4693;
GPC.200.039.4701; GPC.200.039.6863; GPC.200.003.2473;
GPC.001.045.2429; GPC.200.084.6990; GPC.200.084.6991];

(v) the Acid Sulfate Soil Management Plan, numerous revisions of which
were provided to VODI, including as indicated by [GPC.200.039.6862;
GPC.200.003.1691; GPC.200.074.7639; GPC.200.074.7641;
GPC.200.072.2668; GPC.200.072.2670];

(vi)  the Flora & Fauna Management Plan, numerous revisions of which were
provided to VODI, including as indicated by [GPC.200.037.6026;
GPC.200.037.6027; GPC.001.045.2429; GPC.200.039.6863;
GPC.200.003.2473];

(vil)  the Dredge Management Plan, numerous revisions of which were
provided to VODI, including as indicated by [GPC.200.005.7630;
GPC.200.005.7631; GPC.200.039.7353; GPC.200.039.7354;
GPC.200.007.9680; GPC.200.007.9681; GPC.001.071.5471;
GPC.200.003.1691; GPC.001.045.2429; GPC.200.068.2770;
GPC.200.003.2473; GPC.200.031.4023; GPC.200.031.4026;
GPC.200.003.1691].

As to paragraph 106(b) of the SOC, GPC:

(2)

(b)

admits that it did not engage a QA Reviewer (as defined in the SOC) for the
Project in respect of the matters alleged;

says that, at the time the Project was undertaken it was not a requirement of good
industry practice of port authorities in Australia, in the circumstances of the
Project, for GPC to engage a QA Reviewer in respect of the matters alleged.

As to paragraph 106(c) of the SOC, GPC:

(2)

(b)

denies the allegations because it was not required to take the General
Construction (Mud Wave/Paleochannel) Precautions or the Specific (Mud
Wave/Paleochannel) Precautions, as pleaded above;

if it was required to take the General Construction (Mud Wave/Paleochannel)
Precautions, denies that it failed to take adequate steps to require that designs for,
construction planning for, and construction of the Bund adopted, or achieved the
objectives of, the General Construction (Mud Wave/Paleochannel) Precautions
alleged in paragraphs 93(a) to (g) of the SOC because of the matters pleaded in
paragraphs 281(f) and 293(d) above;
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(©)

(d)

admits that it did not require the specific actions pleaded in paragraphs
94(a)(ii1)(1) and (2), (c) and (e)(i) to (iii) of the SOC to be implemented;

otherwise does not admit the allegations because it remains uncertain of the truth
or falsity of the allegations despite having made reasonable enquiries.

As to paragraph 107 of the SOC:

(a)

(b)

(©)

(d)

(e)

()

GPC denies the allegations, because it was not required to take:

(1) the General Construction (Mud Wave/Paleochannel) Precautions; or
(i1) the Specific (Mud Wave/Paleochannel) Precautions,

in premises where it did not owe the Bund Works Duty, as pleaded above;

GPC denies that, if it owed the Bund Works Duty (which is denied), it was
required to take the precautions referred to in paragraphs 279(b)(i) to 279(b)(v)
above, for the reasons pleaded in those paragraphs;

the matters alleged in paragraphs 106(b) and (c) of the SOC do not establish that
GPC did not take any applicable:

(1) General Construction (Mud Wave/Paleochannel) Precautions; or
(i1) Specific (Mud Wave/Paleochannel) Precautions;

GPC repeats and relies on its response above to paragraph 106(c) of the SOC and
says that the matters alleged in paragraph 106(c) of the SOC do not provide the
premises for the allegations in paragraph 107 of the SOC to the extent that the
matters alleged in paragraph 106 of the SOC are untrue as pleaded above;

if GPC was required to take steps to take the General Construction (Mud
Wave/Paleochannel) Precautions (which is denied), it did not fail to take adequate
steps to take the General Construction (Mud Wave/Paleochannel) Precautions
pleaded in paragraphs 93(a) to (g) of the SOC, because of the matters pleaded in
paragraph 281(f) above;

if GPC was required to take steps to take the Specific (Mud Wave/Paleochannel)
Precautions (which is denied), it did not fail to take any or adequate steps to take
the Specific (Mud Wave/Paleochannel) Precautions pleaded in paragraph 94(d) of
the SOC, because of the matters pleaded in paragraph 281(f) above.

Alleged Mud Wave/Paleochannel Breaches — alleged breach of duty

As to paragraph 108 of the SOC, GPC denies the allegations because:

(a)
(b)

it did not owe the Bund Works Duty, as pleaded above;

alternatively, if it owed the Bund Works Duty (which is denied), it did not breach
such duty in the premises of the matters pleaded above in response to paragraphs
101, 103, 105 and 107 of the SOC;
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(©) further or alternatively:

(1) as pleaded above, section 36 of the CLA applies to this proceeding and,
for the purposes of this proceeding, an act or omission of GPC does not
constitute a wrongful exercise or failure unless the act or omission was in
the circumstances so unreasonable that no public or other
authority having the functions of GPC in question could properly consider
the act or omission to be a reasonable exercise of its functions;

(i1) the matters on which the plaintiffs rely to allege that GPC breached the
Bund Works Duty were not acts or omissions which in the circumstances
were so unreasonable that no public or other authority having
the functions of GPC in question could properly consider such acts or
omissions to be a reasonable exercise of its functions;

(ii1))  in the premises, GPC:
(A)  did not breach the Bund Works Duty as alleged;

(B) further or alternatively, is not liable to the plaintiffs in respect of
the acts or omissions on which the plaintiffs rely.

Alleged Mud Wave/Paleochannel Breaches — alleged causation of environmental
harm

As to paragraph 109 of the SOC, GPC:
(a) denies the Mud Wave/Paleochannel Breaches, as pleaded above;

(b) in the premises, denies that the Mud Wave/Paleochannel Impacts alleged in
paragraph 109 occurred (if and to the extent they occurred) by reason of the
alleged Mud Wave/Paleochannel Breaches;

(©) does not admit the Mud Wave/Paleochannel Impacts occurred because it remains
uncertain as to the truth or falsity of the allegation despite having made
reasonable enquiries;

(d) says that if the Mud Wave/Paleochannel Impacts occurred as alleged (which GPC
does not admit), such impacts occurred by reason of Abigroup’s failure to design
and construct the Bund and the Bund Walls in accordance with the terms of the
Abigroup Contract;

(e) says that, if there were the Mud Wave/Paleochannel Breaches (which is denied)
and the Mud Wave/Paleochannel Impacts occurred as alleged (which GPC does
not admit), the impacts did not occur by reason of any failure by GPC to engage
any QA Reviewer as alleged in the SOC because, even if a QA Reviewer had
been so engaged, the Mud Wave/Paleochannel Impacts would have occurred as
alleged;

)} otherwise does not admit the allegations because it remains uncertain as to the
truth or falsity of the allegations despite having made reasonable enquiries.
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302

As to paragraph 110 of the SOC, GPC denies the allegations because, if and to the extent
the Mud Wave/Paleochannel Impacts occurred, the Group Members did not suffer loss
and damage by reason of such impacts, for the reasons pleaded in response to Section L

of the SOC.

As to paragraph 111 of the SOC, GPC:

(a)

(b)

denies the allegations because there were not the Mud Wave/Paleochannel
Breaches, as pleaded above;

if there were the Mud Wave/Paleochannel Breaches (which is denied):

(@)

(ii)

as to paragraphs 111(a) and (b):

(A)

(B)

denies that the Mud Wave/Paleochannel Impacts would not have
occurred as alleged but for a failure by GPC to engage a QA
Reviewer as alleged in the SOC because, even if a QA Reviewer
had been so engaged, the Mud Wave/Paleochannel Impacts would
have occurred as alleged;

otherwise does not admit the allegations because it remains
uncertain as to their truth or falsity despite having made
reasonable enquiries;

as to paragraph 111(c), GPC denies the allegations because:

(A)

(B)

©

it denies that the alleged Contamination Effects were caused by
the Mud Wave/Paleochannel Impacts;

it denies that Group Members have suffered the alleged loss and
damage by reason of the Mud Wave/Paleochannel Impacts;

the alleged Contamination Effects (which are denied) and the
Sealing Failure Impacts (which are denied) did not cause the loss
alleged by the Group Members,

as pleaded below in response to Section L of the SOC;

As to paragraph 112 of the SOC, GPC denies the allegations:

(a)
(b)

because there were not the Mud Wave/Paleochannel Breaches, as pleaded above;

if there were the Mud Wave/Paleochannel Breaches (which is denied), because of
the matters pleaded above in response to Section H of the SOC, including in
response to paragraph 111 of the SOC.

ALLEGED SEALING RISK: PRECAUTIONS AND BREACH

Alleged Precautions

As to paragraph 113 of the SOC, GPC:
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(a) repeats and relies on the matters pleaded in subparagraphs (a) and (b) of its
response above to paragraph 93 of the SOC;

(b) otherwise does not admit the allegations because:

(1)
(i)

(iii)

(iv)

)

(vi)
(vii)

it does not admit the existence of the Sealing Risk, as pleaded above;

it does not admit the alleged Specific Sealing Precautions, as pleaded
below;

of the matters pleaded above in paragraphs (c)(iii) to (v) of its response to
paragraph 93 of the SOC;

the SOC does not identify the manner in which it is alleged that the
various actions referred to in paragraph 93 would likely have materially
reduced the Sealing Risk;

the SOC does not identify the manner in which it is alleged that the
various actions referred to in paragraph 93 would likely have materially
reduced the alleged Sealing Risk;

the allegations are vague and lack adequate particulars;

it remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries.

As to paragraph 114 of the SOC, GPC does not admit the allegations because:

(a) it does not admit the alleged Sealing Risk, as pleaded above;

(b) it remains uncertain of the truth or falsity of the allegations, despite having made
reasonable enquiries.

As to paragraph 115 of the SOC, GPC:

(a) as to paragraph 115(a):

(1)

(i)

(iii)

(iv)

says that the SOC does not specify the “industry” in respect of which the
alleged precautions are alleged to be a requirement of “appropriate
Australian industry practice”;

says that the “appropriate industry practice” is the appropriate industry
practice of port authorities in Australia;

denies the allegations in respect of the precautions pleaded in paragraph
114(b)(1) of the SOC because such precautions were not required by
appropriate industry practice of port authorities in Australia at any
material times during design and construction of the Bund;

denies the allegations in respect of the precautions pleaded in paragraphs
114(a), (c) and (d) of the SOC because:
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(b)

(©)

(d)

(e)

(A)  those precautions are alleged to be to “ensure” the pleaded
matters;

(B) appropriate industry practice of port authorities in Australia
during the design and construction of the Bund did not require
GPC to “ensure” the pleaded matters;

(C) it was not inconsistent with appropriate industry practice of port
authorities in Australia during the design and construction of the
Bund for GPC to allow the Bund to be constructed according to
designs which had been prepared by Abigroup pursuant to the
terms of the Abigroup Contract, certified by a RPEQ, and
approved by DERM;

(D)  of the matters pleaded in paragraph (b) below;

says that, at all material times during design and construction of the Bund, it was
consistent with appropriate industry practice of port authorities in Australia to
address the Sealing Risks, to the extent they existed, by:

(1) engaging a reputable engineering, environmental and construction
professional services company with skill, expertise and expertise in the
design and construction of major infrastructure projects such as the design
and construction of a bund and bund walls, to design and construct the
Bund;

(11) entering into a contract with such company for the performance of such
works on terms materially similar to the Abigroup Contract; and

(ii1))  providing documents and information to the company of the type and
kind which GPC provided to Abigroup;

as to paragraphs 115(b) to (d):

(1) says that the SOC does not identify the particular announcements referred
to in paragraph 115(b) or the particular obligations alleged in paragraph
115(¢c);

(11) denies the allegations in paragraphs 115(c) and (d), in respect of the
precautions pleaded in paragraph 114(b)(i) of the SOC, because such
precautions were not required by GPC’s obligations at any material times
during design and construction of the Bund;

otherwise does not admit the allegations because:
(1) it does not admit the existence of the Sealing Risk, as pleaded above;

(11) even if the alleged Sealing Risk existed (which is not admitted), it
remains uncertain of the truth or falsity of the allegations, despite having
made reasonable enquiries;

says that, if the Sealing Risk did not exist as alleged, the allegations in paragraphs
115(a) to 115(d) and 115(f) of the SOC are untrue.
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As to paragraphs 116 to 117 of the SOC, GPC:

(a)

(b)

denies the allegations in respect of the General Construction (Sealing)
Precautions pleaded in paragraphs 93(h) to (j) of the SOC because, if the alleged
Sealing Risk existed (which is not admitted), the actions pleaded in paragraphs
93(h) to (j) of the SOC would not likely have materially reduced the Sealing Risk
in circumstances where:

(1) Abigroup held the obligations pleaded above in response to paragraph
101 of the SOC, pursuant to the terms of the Abigroup Contract;

(11) as pleaded above, the functions, purposes, specifications and requirements
of the works to be performed by Abigroup were adequately set out in the
Abigroup Contract and in other documents and information provided to
Abigroup in connection with the performance of those works;

(ii1))  as pleaded above:

(A)  Abigroup was a reputable engineering, environmental and
construction professional services company with skill, expertise
and expertise in the design and construction of major
infrastructure projects such as the design and construction of a
bund and bund walls;

(B)  Abigroup retained SMEC in relation to the design of the Bund and
Bund Walls and in connection with Abigroup’s work in relation to
the Project, and SMEC was a reputable professional services
company with skill, expertise and experience in major

infrastructure project areas including the design of reclamation
bunds;

otherwise does not admit the allegations because:

(1) the alleged content of the General Construction (Sealing) Precautions is
unclear, for the reasons pleaded above in response to paragraph 113 of the
SOC;

(11) it remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries.

As to paragraph 118 of the SOC, GPC:

(a)

(b)

denies the allegations to the extent that GPC denies, above, that the pleaded
precautions were required by appropriate industry practice or GPC’s obligations,
because to that extent it is untrue that there was no social utility in GPC
undertaking the Bund Works without taking those precautions as compared to
GPC undertaking the Bund Works together with those precautions;

otherwise does not admit the allegations because, as pleaded above, it otherwise
does not admit the allegations in paragraphs 115 to 117 in respect of the pleaded
precautions.

As to paragraph 119 of the SOC, GPC:
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(a) denies the allegations because it did not owe the Bund Works Duty, as pleaded
above;

(b) if it owed the Bund Works Duty (which is denied) and the Sealing Risk existed
(which is not admitted):

(1) denies that it was required to take the precautions pleaded in paragraphs
93(h), (i), (j)(1) and (k)(i) of the SOC (as applicable to the alleged General
Construction (Sealing) Precautions) because:

(A) the allegations in paragraph 115 of the SOC are not made in
respect of the precautions pleaded in paragraphs 93(h), (i), (j)(1)
and (k)(i) of the SOC (as applicable to the alleged General
Construction (Sealing) Precautions), and that the facts alleged by
the plaintiffs are insufficient to support the allegation that the
Bund Works Duy required GPC to the precaution;

(B)  of the matters pleaded in paragraph 277(a) above, and the matters
pleaded below in response to paragraph 130(a) of the SOC;

(C)  in the premises, GPC was not required to act as alleged in
paragraphs 93(h), (i), (j)(i) and (k)(i) of the SOC (as applicable to
the alleged General Construction (Sealing) Precautions) to
discharge the Bund Works Duty;

(i1) denies that it was required to take the precautions pleaded in paragraph
93(j) of the SOC (as applicable to the alleged General Construction
(Sealing) Precautions) because:

(A)  the allegations in paragraph 115 of the SOC are not made in
respect of the precautions pleaded in paragraph 93(j) of the SOC
(as applicable to the alleged General Construction (Sealing)
Precautions), and that the facts alleged by the plaintiffs are
insufficient to support the allegation that the Bund Works Duy
required GPC to the precaution;

(B) of the matters pleaded in paragraph 277(a) above, and the matters
pleaded below in response to paragraph 130(b) of the SOC;

©) in the premises, GPC was not required to act as alleged in
paragraphs 93(j) (as applicable to the alleged General
Construction (Sealing) Precautions) to discharge the Bund Works
Duty;

(ii1))  denies that it was required to take the precautions pleaded in paragraph
114(b)(1) of the SOC because, as pleaded above, such precautions were
not required by appropriate industry practice of port authorities in
Australia or by GPC’s obligations;

(iv)  denies that it was required to take the precautions pleaded in paragraphs
114(a), (c) and (d) of the SOC because, as pleaded above, such
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1.2.

L2.1.

(©)

(d)

precautions were not required by appropriate industry practice of port
authorities in Australia or by GPC’s obligations;

says that the matters pleaded in Sections 1.2 to 1.4 of the SOC are not matters
which provide support for the allegations in paragraph 119 of the SOC;

otherwise does not admit the allegations because:

(1) it does not admit matters alleged in paragraphs 113 to 118 of the SOC, as
pleaded above;

(i1) it remains uncertain as to the truth or falsity of the allegations, despite
having made reasonable enquiries.

The allegation that GPC failed to take the alleged Precautions

Alleged contract precautions

308

As to paragraph 120 of the SOC, GPC:

(2)

(b)

denies that the Invitation to Tender (as amended by Addendum No. 2) included
specifications for the design and construction of the Bund, because the Invitation
to Tender and Addendum No. 2:

(1) did not describe or refer to a bund in the shape of the Bund;

(11) described (by the drawing at GPC.999.001.8825 at .9340) a bund in a
different shape than the Bund and for which some of the bund walls were
differently shaped and located as compared to the Bund Walls for the
Bund;

further as to paragraph (a):

(1) says that the Invitation to Tender sought tenders for a “Conforming
Tender”, which was described as follows:

“A Conforming Tender will be a Tender that complies with each
of the following

a) the Tenderer’s offer is made in accordance with the
Invitation to Tender except for departures which the
Principal determines in its absolute discretion to be minor
departures and which the Principal may accept, provided
that such minor departures are detailed in accordance
with clause 4.5;

b) the design documents and works offered conform to all
Statutory requirements and meet all occupational, health
and safety standards and engineering standards, to the
absolute satisfaction of the Principal.”

(by clause 4.2 of the “Conditions of Tendering”, which formed part of
Section 1 of the Invitation to Tender);
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(c)

(i)

(iii)

(iv)

(V)

says that, in respect of a Conforming Tender, the Invitation to Tender
included drawings for a bund, in the shape and with bund walls as
described in the Invitation to Tender, and which referred to the use of an
embedded geotextile liner in the internal face of the bund walls for the
bund [GPC.999.001.8825 at .8995, and at .9340 to .9345]);

says that, in respect of the geotextile liner referred to in paragraph (ii)
above, the Invitation to Tender, as amended by Addendum No. 2, stated
that:

(A)  prior to the start of the construction of the respective structures,
the Contractor shall submit to the Principal’s Representative a full
specification of the proposed geotextile;

(B) a geotextile material shall be non-woven and the Minimum
Average Roll Values shall comply with certain stated
specifications or an acceptable equivalent, including a “Mass” of
greater than, or equal to, 1,100 grams per square metre;

denies that “Mass”, as referred to in Addendum No. 2 to the Invitation to
Tender (or otherwise a reference to “mass” in the Invitation to Tender)
refers to “the geotextile’s hydroconductivity divided by its thickness,”
because it did not refer to the “geotextile’s hydroconductivity divided by
its thickness” but referred to the geotextile’s mass per unit area or weight;

otherwise denies the allegations because the Invitation to Tender did not
include specifications which provided for the use of embedded geotextile
liner in the internal face of the “Perimeter Walls (other than Wall C)”
because:

(A)  the Invitation to Tender did not describe or refer to a bund with
Perimeter Walls as defined in the SOC to the extent that the shape
and location of the external walls of the bund referred to in the
Invitation to Tender were different from the shape and location of
the Perimeter Walls for the Bund;

(B)  to the extent that Bund Wall C (being one of the Perimeter Walls
of the Bund) was constructed in the same location as a bund wall
of the bund described in the Invitation to Tender, the Invitation to
Tender provided for the use of an embedded geotextile in the wall;

further as to paragraph (b)(1):

(@)

(ii)

admits that the Invitation to Tender did not include a document:

(A) entitled “Functional Performance Specification” for the geotextile;

(B)  that contained, in respect of the geotextile, all of the specifications
and information referred to in the particulars to paragraph 93(i) of

the SOC;

otherwise does not admit the allegation because:

203



(d)

(A)  the SOC does not allege the required content of a “FPS for the
geotextile”;

(B) it remains uncertain as to the truth or falsity of the allegation
despite having made reasonable enquiries;

(ii1))  says that, at the time the Invitation to Tender was issued, it was not a
requirement of appropriate industry practice of port authorities in
Australia, in the circumstances of the Project, that the Invitation to Tender
include a document as referred to in paragraphs (i)(A) or (B) above;

(iv)  says that the Invitation to Tender:

(A)  was not a specification in respect of the geotextile but was a
conceptual design which referred to threshold properties for the
geotextile;

(B)  required that the successful Contractor prepare a full specification
of the proposed geotextile, in accordance with the terms of a
contract to be entered into with GPC;

further as to paragraph (b)(ii):
(1) does not admit the allegations because:
(A)  the term “CG Reports” is not defined in the SOC;

(B) it remains uncertain as to the truth or falsity of the allegations
despite having made reasonable enquiries;

(11) if “CG Reports” is intended to refer to the “CG Expansion Report” and/or
the “CG Dredging Report” (as those terms are defined in the SOC):

(A)  admits that the Invitation to Tender did not refer to requirements
set out in those reports;

(B) says that those reports were issued after the Invitation to Tender
was issued and accordingly it was not possible for the Invitation to
Tender to refer to requirements set out in those reports;

(iii))  says that:

(A)  the Invitation included the FLPE Project EIS and the DDP EIS
(provided as part of Section 3, Project Requirements, Section 6
Reference Documents);

(B)  the FLPE Project EIS included statements to the following effect:

(1) the inner face of the bund wall will be lined with
geotextile fabric to prevent migration of fines through the
bund wall (by the Executive Summary at page vi
[GPC.999.001.0988 at .1008] and Section 3.3.1
[GPC.999.001.0988 at .1100]);
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©)

2)

3)

(4)

)

smaller material (less than 12 mm) is to be scalped from
the “run of quarry” to minimise the release of fines into
the water column and thereby minimise the turbidity
generated from the works (by Section 3.3.1
[GPC.999.001.0988 at .1100]);

the purpose of the geotextile is to minimise migration of
the fines within the dredged material through the bund
wall (by Section 3.3.2 [GPC.999.001.0988 at .1106]);

the bund design includes the placement of geotextile fabric
on the inner face of the bund before commencement of
filling operations which will act to minimise the migration
of fines through the bund wall and into the surrounding
waters due to the differential pressures created on either
side of the wall by the rise and fall of the tide (by Section
8.2.1 [GPC.999.001.0988 at .1226]);

once a significant amount of dredged material is breached
against the inner wall, this will also act as a filter layer to
assist in preventing the migration of fine material through
the bund wall and into the receiving environment (by
Section 8.2.1 [GPC.999.001.0988 at .1226]);

the DDP EIS included statements to the following effect:

(1

)

©)

key environmental design features of dredging, dredged
material disposal and construction of the Reclamation
Area include lining the inner face of the bund wall of the
Reclamation Area with geotextile fabric to reduce the
migration of fines through the bund wall (by Section 2.1.3
[GPC.001.005.8914 _0008]);

geotextile fabric will be placed on the inner face of the
bund wall and the purpose of the geotextile material is to
minimise migration of fines within the dredged material
through the bund wall to the surrounding aquatic
environment (by Section 2.3.4 [GPC.001.005.8914 0042]
and Table 7-23 [GPC.999.001.7942 at .8009 and at
.8012]);

the bund design includes the placement of geotextile fabric
on the inner face of the bund before commencement of
filling operations which will act to minimise the migration
of fines through the bund wall and into the surrounding
waters due to the differential pressures created on either
side of the wall by the rise and fall of the tide (by Section
7.1.2 [GPC.999.001.7942 at .7983], Table 7-23
[GPC.999.001.7942 at .8009 and at .8012] and Table 20-1
[GPC.999.002.0098 at .0116]);
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(e)

(iv)

(4) once a significant amount of dredged material is breached
against the inner wall, this will also act as a filter layer to
assist in preventing the migration of fine material through
the bund wall and into the receiving environment (by
Section 7.1.2 [GPC.999.001.7942 at .7983] and Table 7-
23 [GPC.999.001.7942 at .8009 and at .8012]);

in the premises, it was apparent from information referred to in and
provided with the Invitation to Tender that the purpose of the installation
of a geotextile liner on the bund walls was to prevent migration of fines
through the bund wall and to contain Spoil within the reclamation area;

says that the Invitation to Tender:

(1)

(ii)

(iii)

invited tenderers to submit an “Alternative Tender” for its consideration,
being a tender which did not conform to the requirements set out in the
Tender Documents and which complied with clause 4.3 of the Conditions
of Tendering;

stated:

“The Tenderer is invited to provide an alternative design for the
works complying with the government requirements and
performance requirements specified within this ITT. The alternative
designs will be considered as part of the tender evaluation. The
final design selected is expected to be certified to meet relevant
statutory and approval requirements.”

(by Section 1 of the Invitation to Tender, Conditions of Tendering,
Appendix B — Tender Specific Instructions);

stated:

“5.1 The Tenderer must, at its own cost, acquaint itself with all
conditions relating to or affecting the proposed Tender.

5.6 Tenderers are required to and shall be deemed to have:

(a) examined the Invitation to Tender, the Site and its
surroundings, and any other information made available in
writing by the Principal, or any other person on the
Principal’s behalf to the Tenderer for the purpose of
tendering;

(b) examined all information relevant to the risk, contingencies
and other circumstances having an effect on the execution of
the work under the Contract and which is obtainable by the
making of reasonable enquiries;
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()

5.7 Without limiting the foregoing paragraphs of clause 5, it is the
Tenderer’s responsibility to ascertain the expected
environmental conditions, which may have bearing on the
satisfactory performance of the works under the Contract.”

(by Section 1 of the Invitation to Tender, Conditions of Tendering);

says that the Abigroup Bid, which was issued in response to the Invitation to
Tender, included Abigroup’s “Detailed Description of the Design Engineering
Procurement and Construction Methodology”, which included statements that:

(@)

(i)

GPC required the construction of a reclamation area to hold the dredge
spoil (section 1 [GPC.999.001.6701 at .6774]); and

the purpose of the geotextile layer is to prevent migration of fines into the
core (section 3.4 [GPC.999.001.6701 at .6800]).

As to paragraph 121(a) of the SOC:

(a)

(b)

as to paragraph (a)(i), GPC:

(@)

(ii)

admits that, prior to the Abigroup Contract, GPC informed Abigroup to
the effect that the purpose of the bund walls of the bund to be created was
to hold Spoil within the bund;

otherwise does not admit the allegation because it remains uncertain as to
the truth or falsity of the allegations, despite having made reasonable
enquiries;

as to paragraph (a)(ii), GPC:

(1)

(i)

(iii)

admits that:

(A) itinformed Abigroup, at Design Meeting No. 1 on 12 October
2010, that the designs of all elements of the Bund Works were
required to confirm to EIS and Coordinator-General Conditions;

(B)  prior to the Abigroup Contract, it informed Abigroup to the effect
that the design of all elements of the Bund Works were required to
conform to EIS and CG Conditions;

otherwise denies the allegations because of the matters pleaded in
paragraphs (iii) to (vi) below;

says that the Invitation to Tender stated:

“... The final design selected is expected to be certified to meet
relevant statutory and approval requirements.

Given the timelines, the approvals process has commenced for the
base design solution. This process dates back to the EIS documents
lodged during 2009. The approvals underway may contain
operating constraints which are not included in this ITT. When the
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(iv)

(V)

(vi)

(vii)

approvals are received, it is expected that a review of the
construction allowances and methodology will be undertaken in
order to ensure compliance with the approvals.”

(by Section 1 of the Invitation to Tender, Conditions of Tendering,
Appendix B — Tender Specific Instructions);

says that the Invitation to Tender stated:

“GPC is currently creating an initial design for the bund and haul
route to assist with tendering for the works and to initiate
approvals associated with the works. This initial design may be
optimised by the successful tenderer with further
design/methodology provided that the tenderer complies with the
performance criteria and the approval regimes within the tender
documents.”

(by Section 1 of the Invitation to Tender, Information for Tenderers);

says that the Invitation to Tender stated:

“The Contractor shall comply with the Development Approvals
conditions issued under the Sustainable Planning Act 2009 and
Environmental Protection Act 1994 (EP Act), as well as comply
with their ‘general environmental duty’ under Section 319 of the
EP Act. Compliance includes, but is not limited to compliance with
all environmental approval, e.g. for vegetation clearing, extraction,
digging or filling activities before construction, necessary to
complete the works.”

(by Section 3 of the Invitation to Tender, Scope of Works and General
Requirements, section 2.12.1)

says that, prior to the Abigroup Contract, GPC provided to Abigroup
documents including:

(A)
(B)
©)
(D)
(E)
(F)
(G)

the FLPE Project EIS;

the FLPE Project AID;
the FLPE Project SIS;

the DDP EIS;

the DDP SIS;

the CG Expansion Report;

the CG Dredging Report,

as pleaded above in response to paragraph 106(a) of the SOC;

says that, prior to the Abigroup Contract:
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(A)  the Operational Works Permit, the Dredging Permit and the
Commonwealth DDA had not been issued;

(B) in the premises, there did not exist any approvals which required
compliance with the Conditions as defined in the SOC;

(viii) repeats and relies on the matters pleaded above in response to Section F
of the SOC as to the content of the Abigroup EMP — Construction and the
Abigroup EMP — Design.

310  As to paragraph 121(b) of the SOC, GPC:
(a) does not admit the allegations because:

(1) the plaintiffs have not provided particulars of the “alternative geotextile
specification” or particulars of its provision to GPC;

(i1) it remains uncertain as to the truth or falsity of the allegations, despite
having made reasonable enquiries;

(b) says that, prior to the Abigroup Contract:
(1) Abigroup provided the Abigroup Bid to GPC, as pleaded above;
(i1) Abigroup subsequently informed GPC to the effect that:

(A)  SMEC had confirmed that applying the geofabric liner to the inner
face of the bund wall would have the same filtration effect as
embedding it within the core of the bund wall;

(B)  Abigroup recommended applying the geofabric liner to the inner
face of the bund wall;

(C)  ifthe geofabric liner was applied to the inner face of the bund
wall, Abigroup’s advice was that a lighter weight fabric could be
used as compared to the geofabric liner specified in the GHD
Tender Design Concept.

Particulars

Abigroup provided the advice to GPC in a document titled “Response to
Presentation Action Items (3 June 2010)” dated 15 June 2010
[GPC.200.057.7037].

311  Asto paragraph 121(c) of the SOC, GPC:
(a) does not admit the alleged Sealing Risks, as pleaded above;

(b) does not admit that prior to the Abigroup Contract it did not undertake any review
of the suitability of the proposed Abigroup Design for preventing the alleged
Sealing Risks because it remains uncertain as to the truth or falsity of the
allegation despite having made reasonable enquiries;
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(©)

(d)

denies that prior to the Abigroup Contract it did not undertake “any adequate”
review of the suitability of the proposed Abigroup Design (being a draft of the
Abigroup Design as it existed prior to the Abigroup Contract) for preventing the
alleged Sealing Risks because:

(@)

(i)

(iii)

the suitability of the proposed Abigroup Design was Abigroup’s
contractual responsibility pursuant to the terms of the Abigroup Contract;

prior to entry into the Abigroup Contract, the suitability of the proposed
Abigroup Design was to be Abigroup’s contractual responsibility
pursuant to terms of a contract to be entered into with Abigroup, if it was
the successful tenderer in response to the Invitation to Tender, as
contemplated by the Invitation to Tender;

in the premises, GPC did not fail to undertake “any adequate” review as
alleged;

otherwise does not admit the allegations, as it remains uncertain as to their truth
or falsity despite having made reasonable enquiries.

312 As to paragraph 122 of the SOC:

(2)

the specification of the grade, brand or model of the geotextile to be installed on
the Bund, the other properties of the geotextile, and the manner of installation of
the geotextile, were Abigroup’s responsibilities pursuant to the terms of the
Abigroup Contract pleaded above, including the terms that:

(@)

(ii)

no comment, review, representation, vetting, inspection, testing or
approval by GPC or the Principal’s Representative in respect of
Abigroup’s obligations under the Abigroup Contract would:

(A)  relieve Abigroup from, or alter or affect Abigroup’s liabilities or
responsibilities whether under the Abigroup Contract or otherwise
according to law;

(B)  prejudice GPC’s rights against Abigroup whether under the
Abigroup Contract or otherwise according to law,

(by Section 2, General Conditions, clause 1(n));
Abigroup warranted to GPC that it:

(A)  had examined the preliminary design included in the contract and
that the design was suitable, appropriate and adequate for the
purpose stated in the contract;

(B)  would carry out and complete the works the subject of the contract
in accordance with the contract so that the works, when
completed, would be fit for their intended purpose and comply
with the requirements of the contract,

and such warranties remained unaffected notwithstanding:
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(b)

(©)

(iii)

(iv)

(V)

(vi)

(C)  that design work, including preliminary design, had been carried
out by or on behalf of GPC and included in GPC’s project
requirements;

(D)  any receipt or review of, or comment or direction on, the design
documents by the Principal’s Representative,

(by Section 2, General Conditions, clauses 2.2 and 2.3);

GPC would be relying upon the skill and judgement of Abigroup for the
design and documentation of the works, the choice of materials, systems
and services to be used and the construction, completion and
commissioning of the whole of the works (by Section 3, Scope of Works
and General Requirements, clause 2.4.3);

Abigroup warranted to GPC that all design, materials and workmanship
would be proper and adequate for their respective functions and purposes
and that the works would be constructed in a proper and correct manner
under adequate and competent supervision and quality assurance (by
Section 3, Scope of Works and General Requirements, clause 2.4.3);

review of design documentation by the Principal's Representative shall
not constitute a check on compliance with the D & C Specification and
the Principal's Representative will be reliant upon the accuracy of the
submissions and representations made by Abigroup in this regard (by
Section 3 of the Invitation to Tender, Project Requirements, Scope of
Works and General Requirements, section 2.4.4);

a review by the Principal's Representative or his technical advisers and
the consent of the Principal's Representative to use the documentation
shall not relieve Abigroup of its sole responsibility for the adequacy of its
design (by Section 3 of the Invitation to Tender, Project Requirements,
Scope of Works and General Requirements, section 2.4.4);

GPC did not direct or require Abigroup to use any particular grade, brand or
model of geotextile, or geotextile with other properties, or as to the manner of
installation of the geotextile;

the Invitation to Tender stated:

“5.2 The Principal has endeavoured and shall endeavour to ensure that
any information given to the Tenderer in connection with the
Tender is accurate but gives no warranty as to the accuracy,
sufficiency, completeness or otherwise in relation to that
information and disclaims all responsibility for that information.

5.3 The information provided by the Principal to the Tenderer is
provided for the convenience of the Tenderer and shall not form
part of the Contract unless otherwise specifically agreed.

5.4 The Principal shall not be bound by any verbal advice given or
information furnished by any officer of the Principal in respect of
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(d)

(e)

()

the Contract but shall be bound only by written advice or
information furnished by the Principal (subject to clause 5.3
above).”

(by Section 1 of the Invitation to Tender, Conditions of Tendering);

the Invitation to Tender stated:

“2.4.3 Design Responsibility

The Principal will be relying upon the skill and judgement of the
Contractor for the design and documentation of the works, the choice of
materials, systems and services to be used and the construction,
completion and commissioning of the whole of the works. The Contractor
warrants that all design, materials and workmanship will be proper and
adequate for their respective functions and purposes and that the works
will be constructed in a proper and correct manner under adequate and
competent supervision and quality assurance.

2.4.4 Review by the Principal’s Representative

Review of design documentation by the Principal's Representative
(including the "Consent to Use" Review) shall not constitute a check on
compliance with the D & C Specification. The Principal's Representative
will be reliant upon the accuracy of the submissions and representations
made by the Contractor in this regard. Nevertheless the Principal's
Representative may elect to obtain independent technical advice during
his review and may require substantiation of the adequacy of the design
from the Contractor. The Contractor shall provide this substantiation to
the satisfaction of Principal's Representative.

A review by the Principal's Representative or his technical advisers and
the consent of the Principal's Representative to use the documentation
shall not relieve the Contractor of his sole responsibility for the
adequacy of his design.”

(by Section 3 of the Invitation to Tender, Project Requirements, Scope of
Works and General Requirements, sections 2.4.3 and 2.4.4);

the Invitation to Tender, as amended by Addendum No. 2, stated that, prior to the
start of the construction of the respective structures, the Contractor shall submit
to the Principal’s Representative a full specification of the proposed geotextile;

as pleaded above, prior to the Abigroup Contract, Abigroup provided advice and
recommendations to GPC regarding the geotextile, that:

(1)

(i)

SMEC had confirmed that applying the geofabric liner to the inner face of
the bund wall would have the same filtration effect as embedding it
within the core of the bund wall;

Abigroup recommended applying the geofabric liner to the inner face of
the bund wall;
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(2

(h)

(1)

(i11))  if the geofabric liner was applied to the inner face of the bund wall,
Abigroup’s advice was that a lighter weight fabric could be used as
compared to the geofabric liner specified in the GHD Tender Design

Concept;

the Abigroup Design:

(1) specified the location and properties of the geotextile to be installed on
the Bund Walls;

(i1) stated that anchoring details of the geotextile were to be determined by
Abigroup;

following entry into the Abigroup Contract, by an email from Phil Danks of
Abigroup to Sungi Mhuka of GPC sent on 2 February 2011 [GPC.001.002.7732;
GPC.001.002.7734], Abigroup:

(1) proposed to GPC the use of a particular geotextile product (Bidum A64),
which was subsequently installed;

(11) advised GPC that the differences between that product and the product
specified in the original tender documents were minor and had been
accepted by SMEC;

(ii1))  stated to GPC that Abigroup believed the geofabric specified in the
original tender documents was more applicable to the project
requirements as the duty had reverted to that proposed at that time;

(iv)  forwarded to GPC advice from SMEC that:

“No major impacts are foreseen on the performance of the geo textile
or our design due to the minor differences between our specifications
and the properties of Bidim A64 (sic). The use of A64 is acceptable.”

(v) provided to GPC information regarding Bidum A64 in the form a letter
addressed to Abigroup from the manufacturer of the product;

as pleaded above:

(1) pursuant to the Abigroup Contract, Abigroup was required to prepare an
Environmental Management Plan which (inter alia):

(A)  identified the statutory and other obligations which Abigroup was
required to fulfil during construction including any approvals,
policies or other obligations which must be triggered;

(B) addressed DERM planning approval conditions;

(i1) Abigroup prepared the Abigroup EMP (Design), which included, as
Appendix B, an “Environmental Requirements Checklist”, which:

(A)  detailed environmental permit and license conditions to be
considered in the project design;
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(B) identified that Abigroup was responsible for compliance with the
numerous conditions of approvals, including the following
conditions in connection with the geotextile:

“Bund to be lined with geotextile fabric to reduce potential for
fines to move back into marine environment”

“Appropriate design and construction of bund, including
lining bund with geotextile fabric and installing internal
bunding to reduce potential for fines to be moved back into the
marine environment through the bund wall or via the decant
waters”

“The design, construction materials, and construction
methodology for the outer (bund) wall of the reclamation area
should be generally in accordance with the details provided in
section 3.3 of the EIS, that is: ...

a geofabric liner shall be applied to the internal side of the
wall to prevent release of fine sediments from the reclamation
area other than through the designated discharge point in
accordance with specified discharge limits”

“The proponent must ensure that the design, construction
materials, construction methodology and management for the
outer bund wall of reclamation area for the project:

a) is structurally sound

b) is designed for the purpose of preventing emissions from
the containment area that may cause environmental harm

¢) has been certified as fit for purpose by a registered
professional engineer of Queensland”

(ii1))  Abigroup also prepared the Abigroup EMP (Construction), which also
identified that Abigroup was responsible for compliance with the above
conditions of approvals;

during the performance of the Abigroup Contract, GPC informed Abigroup that:

(1) the design and installation of the geotextile was Abigroup’s responsibility
pursuant to the Abigroup Contract;

(11) GPC relied on Abigroup for the design of the works; and

(ii1))  review of information by GPC did not relieve Abigroup of its obligations
or warranties under the Abigroup Contract;

Particulars

The best particulars GPC can provide are the following communications it sent to
Abigroup letters dated:
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313

(k)

(A)  5July 2011 [GPC.200.044.3139];
(B) 3 August 2011 [GPC.200.089.5896; GPC.200.089.5897];
(C) 30 August 2011 [GPC.200.068.8394; GPC.200.068.8395];

(D) 14 October 2011 [GPC.200.115.8566; GPC.200.115.8567].

GPC denies the allegations because:

(1)

(ii)

they are inconsistent with the matters pleaded in paragraphs (a) to (j)
above;

GPC’s “performance of the Abigroup Contract” was not as alleged.

As to paragraph 123 of the SOC:

(a)

(b)

(©)

GPC denies the allegations because it was not required to take:

(@)
(i)

the General Construction (Sealing) Precautions; or

the Specific Sealing Precautions,

in premises where it did not owe the Bund Works Duty, as pleaded above;

if GPC did owe the Bund Works Duty (which is denied), it was not required to

take:

(1)

(ii)

the General Construction (Sealing) Precautions pleaded in paragraphs
93(h), (1), (j)(1) and (k)(i) of the SOC (as applicable to the alleged General
Construction (Sealing) Precautions), because, as pleaded in this Defence,
appropriate industry practice of port authorities in Australia at the time in
the circumstance of the Project did not require GPC to prepare and
provide a “Functional Performance Specification” as alleged;

the General Construction (Sealing) Precautions pleaded in paragraph 93(j)
of the SOC (as applicable to the alleged General Construction (Sealing)
Precautions), because, as pleaded in this Defence, appropriate industry
practice of port authorities in Australia at the time in the circumstance of
the Project did not require GPC to engage a QA Reviewer as alleged;

if GPC was required to take the General Construction (Sealing) Precautions
(which is denied), GPC denies that, in the premises of the matters pleaded in
paragraphs 120 to 122 of the SOC, it failed to take adequate steps to take those
precautions because:

(@)

(ii)

it denies allegations in paragraphs 120 to 122 of the SOC as pleaded
above, and to the extent that those allegations are untrue they do not
support the allegations in paragraph 123(a) of the SOC;

it did not fail to take adequate steps to take the precautions pleaded in
paragraph 93(a) to (g) of the SOC (as applicable to the alleged General
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(d)

Construction (Sealing) Precautions) because of the matters pleaded in
paragraph (e) of its response above to paragraph 101 of the SOC;

(ii1))  even if the matters alleged in paragraphs 120 to 122 of the SOC are true,
they do not establish that GPC failed to take adequate steps to take the
General Construction (Sealing) Precautions (alternatively some of them);

(iv)  of the matters pleaded in paragraphs 308(d)(iii), 309(b), 310(b) and 312
above;

if GPC was required to take the Specific Sealing Precautions (which is denied),
GPC denies that, in the premises of the matters pleaded in paragraphs 120 to 122
of the SOC, it failed to take any or any adequate steps to take those precautions
because:

(1) it denies allegations in paragraphs 120 to 122 of the SOC as pleaded
above, and to the extent that those allegations are untrue they do not
support the allegations in paragraph 123(b) of the SOC;

(11) did not fail to take any or any adequate steps to take the precautions
pleaded in paragraphs 114 of the SOC, because of the matters pleaded in
paragraph (e) of its response above to paragraph 101 of the SOC;

(i)  even if the matters alleged in paragraphs 120 to 122 of the SOC are true,
they do not establish that GPC failed to take any or any adequate steps to
take the Specific (Sealing) Precautions (alternatively some of them);

(iv)  of the matters pleaded in paragraphs 308(d)(ii1), 309(b), 310(b) and 312
above.

1.2.2. Alleged construction precautions

314 As to paragraph 124(a) of the SOC, GPC:

(2)

(b)

(©)

responds on the basis that subparagraph (a) is intended to read “omitting the
installation of geotextile”;

denies that the design of the Backdoor sections of the Perimeter Wall omitted the
installation of geotextile because the Abigroup Design provided for geotextile to
be installed along:

(1) Bund Wall C; and

(11) the southwestern end of Bund Wall E prior to its intended intersection
with Bund Wall D;

denies that construction of the Backdoor sections of the Perimeter Wall omitted
the installation of geotextile because geotextile was installed along:

(1) Bund Wall C; and

(i1) the southwestern end of Bund Wall E prior to its intended intersection
with Bund Wall D;
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(d)

(e)

()

(2

denies that it “directed, approved or acquiesced in” the design and construction of
the Backdoor sections of Perimeter Wall omitting the installation of geotextile at
all because, in the premises of paragraphs (b) and (c) above, the design and
construction of the Backdoor sections of Perimeter Wall did not omit the
installation of geotextile;

does not admit that the design and construction of the Backdoor sections of
Perimeter Wall omitted the installation of geotextile in accordance with
appropriate Australian industry practice because:

(1) the SOC does not specify the relevant aspect of that alleged practice or
the respect in which it was not complied with in relation to the installation
of the geotextile;

(i1) it remains uncertain as to the truth or falsity of the allegation despite
having made reasonable enquiries;

to the extent that the design and construction of the Backdoor sections of
Perimeter Wall omitted the installation of geotextile as alleged, denies that GPC
“directed, approved or acquiesced in” such matters because:

(1) GPC did not perform the Abigroup Contract in the manner alleged in
paragraph 122 of the SOC, as pleaded above;

(11) the matters relied upon in particular B to paragraph 124 of the SOC do
not provide a basis for the alleged inference;

(i11) it did not direct, approve or acquiesce in those matters;

(iv)  the design and construction of the Bund, including installation of
geotextile, were Abigroup’s responsibilities pursuant to the terms of the
Abigroup Contract;

says that the SOC:

(1) does not identify the designs which GPC is alleged to have “directed,
approved or acquiesced in”;

(i1) does not identify the alleged appropriate industry practice.

315  Asto paragraph 124(b) of the SOC, GPC:

(a)

admits that some of the geotextile in some of the pleaded areas was installed:

(1) without extending the geotextile as a blanket past the toe of each Wall, so
as to cover the lateral area over which a mud wave had arisen or might
arise as a result of continued settlement of the Wall;

(i1) without prompt coverage of the geotextile with suitable rock, stone, or
other protection to:

(A)  insulate it from UV radiation;
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(b)

(c)

prevent dislocation of the geotextile resulting from subsequent
wind, waves, currents or tides;

otherwise does not admit that the geotextile was installed as alleged because it
remains uncertain as to the truth or falsity of the allegations despite having made
reasonable enquiries;

in relation to the allegations that the geotextile was installed as alleged, says that:

(1)

(ii)

(iii)

(iv)

the Abigroup Contract included (as Schedule 4 of Section 4) Abigroup’s
“Detailed Description of the Design, Engineering, Procurement and
Construction Methodology”, section 3.4 of which included the following
statements relating to the method of installation of the geotextile:

“Abigroup will have a dedicated crew under the leadership of a
foreman to place the geotextile layer. In addition to the foreman,
the crew will comprise an excavator equipped with a purpose
designed and built attachment to lift, position and lay the
geotextile. The crew will also comprise two (2) labourers and a
vehicle to transport rolls of geotextile and other tools and
equipment to the work front.

To ensure that geotextile is placed to the toe of bunds, a sacrificial
reinforcing bar may be attached to the fabric by means of either
cable ties or slotted into a seam. The bar would act as a weight to
keep the fabric at the toe of the bund below the soft clay layer and
would also assist in laying the fabric in a manner that prevents
folds and wrinkles.

The geotextile roll will be attached to the chassis of the excavator.
The excavator will grip the end of the fabric then roll it down the
face of the bund, penetrating through the soft clay/silt layer until
the firm clay layer is encountered. The fabric will then be released
and core material will be placed over the fabric at the toe of the
bund to keep it in place. ...”

SMEC’s 100% Design Report [GPC.001.080.0218], Appendix C, section
8.3.1 stated that:

“Joints in geotextile shall be lapped and sewn to manufacturer’s
specifications. Where jointing is impractical the geotextile shall lap
previously laid geotextile by a minimum of 1 m.”

SMEC’s design drawings, as certified in December 2010, provided for the

anchoring detail for the geotextile to be determined by Abigroup;

Particulars

For example, note 9 on Drawing 503-003 [GPC.001.073.5989 at .5991].

on 13 April 2011, Abigroup proposed two alternative methods for
geotextile installation and sought SMEC’s advice as to the approach
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316

(d)

(e)

[GPC.001.079.3503] and SMEC responded on 29 April 2011
[GPC.001.079.3503] by advising that the suggested method was to roll
out the geotextile to overlay soft clay by one metre and place rock on the
geotextile tail by excavator;

to the extent that the matters alleged in paragraphs 124(b)(i) to (vi) are true,
denies that it “directed, approved or acquiesced” in such matters because:

(1) it did not direct, approve or acquiesce in such matters;

(i1) construction of the Bund, including installation of the geotextile, was
Abigroup’s responsibility pursuant to the terms of the Abigroup Contract;

says that the SOC does not identify the acts or omissions of a person or persons
representing GPC which are alleged to constitute GPC’s alleged “direction,
approval or acquiescence” in the matters alleged.

As to paragraph 124(c)(i) of the SOC:

(a)

(b)

(c)

the sequence in which the geotextile was installed to the Bund Walls was
generally as follows:

(1) Bund Wall C and Bund Wall A (southern section) in or about May and
June 2011;

(i1) Bund Wall E (south-western section) in or about mid-June 2011;
(i11))  Bund Wall E (remaining parts) in or about mid-August 2011;
(iv)  Bund Wall B and Bund Wall D (ch 0 to 680) by in or about August 2011;

(v) Bund Wall A (northern section) in or about August 2011 and early to
mid-September 2011;

as at 21 August 2011, as recorded by GPC’s Fortnightly Report No 12 to DERM
[GPC.200.069.3028]:

(1) in respect of Bund Wall C, geotextile installation was 100% complete;
(i1) in respect of Bund Wall E, geotextile installation was 95% complete;
(ii1))  inrespect of Bund Wall A, geotextile installation was 78% complete;
(iv)  inrespect of Bund Wall B, geotextile installation was 58% complete;
(v) in respect of Bund Wall D, geotextile installation was 86% complete;
GPC denies the allegations because:

(1) in the premises of the matters pleaded in paragraphs (a) and (b) above, the
construction schedule did not involve application of the geotextile liner to
the Backdoor Sections of Perimeter Walls after its application to other
sections as alleged;
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(i)

if and to the extent that the construction schedule in relation to the
geotextile liner was as alleged, GPC denies that it “directed, approved or
acquiesced in” such a construction schedule because:

(A)

(B)

(©

it did not direct, approve or acquiesce in such matters;

installation of the geotextile liner was Abigroup’s responsibility
pursuant to the terms of the Abigroup Contract;

the SOC does not identify the acts or omissions of a person or
persons representing GPC which are alleged to constitute GPC’s
alleged direction, approval or acquiescence in the matters alleged.

317  As to paragraph 124(c)(ii) of the SOC:

(2)

(b)

Spoil was applied to the inner face of the Bund Walls as a sealing layer in the
sequence described above in response to paragraph 73 of the SOC, which
sequence generally involved the application of Spoil as a sealing layer to the
Backdoor sections of Perimeter Walls after the application of Spoil to other
sections and during the period after construction of the internal sand wall
dissecting the Modified Reclamation Area into the north cell and south cell;

fines and/or overburden were placed over the geofabric liner on parts of the Bund
Walls, as a sealing layer, as follows:

(@)

(i)

Bund Wall E:

(A)

overburden was placed on the south-west section (near the
Temporary Shore Access) between late November 2011 and
approximately 15 December 2011;

(B) fines were placed on an adjoining section to the north during
approximately the same period,

©) fines were placed on a further adjoining section to the north
between approximately 15 December 2011 and approximately 6
January 2011;

(D)  fines were placed on the remaining section of Bund Wall E (near
its juncture with Bund Wall B) between approximately 16 January
2011 and approximately 9 February 2012;

Bund Wall B:

(A) fines and/or overburden were placed on all of Bund Wall B
between approximately 16 January 2012 and approximately 9
February 2012;

(B) in about late February 2012, additional geotextile (approximately

450 m) was placed on the eastern end of Bund Wall B (over the
fines/geotextile) and this geotextile was then covered with core
material;

220



(©)

(d)

(e)

(iii)

Bund Wall C:

(A)

(B)

©)

fines and/or overburden were placed on two discrete sections
during trial works in October/November 2012 (at least one section
was fines and the other section was fines or overburden);

fines were placed on most of the remaining sections between
approximately 16 January 2012 and approximately 9 February
2012;

fines were placed on the remaining sections between
approximately 13 February 2012 and by no later than
approximately 6 March 2012;

in the premises of paragraphs (a) and (b) above, material was placed on the
Backdoor sections of the Perimeter Walls as a sealing layer:

(@)

(i)

prior to the placement of material on various other sections of the
Perimeter Walls; and

prior to completion of the internal sand wall;

GPC does not admit that the construction schedule was as alleged because:

(@)

(i)

the meaning of “clean fill” is ambiguous and it is unclear whether “clean
fill” includes fines and overburden material;

it remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries;

as to the allegation that GPC “directed, approved or acquiesced” in the sequence
in which clean fill was applied as a sealing layer:

(@)

(ii)

GPC directed, approved or acquiesced in the sequence in which fines and
overburden were placed over the geofabric liner on parts of the Bund
Walls as a sealing layer;

in respect of the application of Spoil as a sealing layer:

(A)

the manner and sequence in which Spoil was most appropriately
to be applied as a sealing layer to Bund Walls were matters
discussed between representatives of VODI and representatives of
GPC from in or about mid-September 2011;

Particulars
The best particulars GPC can provide are that:

(1) VODTI’s representatives included, from time to time, Mr
Billet, Mr Vanlishout and Mr Zalk; and

(2) GPC’s representatives included, from time to time, Mr de
Vos, Mr Jorgenson, Mr Salonen and Mr O’Sullivan;
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(B) GPC corresponded with VODI about those matters, received
advice and bund sealing plans from VODI, and instructed VODI
to take actions to implement bund sealing;

Particulars
The best particulars GPC can provide are:

(1) letter from VODI to GPC dated 19 September 2011
[GPC.500.164.7255];

(2) letter from GPC to VOID dated 23 September 2011
[GPC.200.069.2659; GPC.200.069.2660];

3) letter from VODI to GPC dated 7 October 2011
[GPC.200.073.3958; GPC.200.073.3959];

(4) letter from GPC to VODI dated 12 October 2011
[GPC.200.091.4613; GPC.200.091.4614];

5) the matters referred to in paragraphs 224 and 225(a)
above;

(6) letter from GPC to VODI dated 10 October 2011
[GPC.200.091.4488; GPC.200.091.4487];

(7) letter from GPC to VODI dated 12 October 2011
[GPC.200.091.6493; GPC.200.091. 6494];

(8) letter from VODI to GPC dated 12 October 2011
[GPC.200.074.0144; GPC.200.074.0145;
GPC.200.074.0146];

) letter from GPC to VODI dated 19 October 2011
[GPC.200.091.5656; GPC.200.091.5657,
GPC.200.091.5661];

(10)  letter from VODI to GPC dated 27 October 2011
[GPC.200.073.6842; GPC.200.073.6843];

(11)  letter from GPC to VODI dated 2 November 2011
[GPC.200.091.6120; GPC.200.091.6133];

(12)  letter from GPC to VODI dated 4 November 2011
[GPC.200.091.6120; GPC.200.091.6122];

(13)  letter from VODI to GPC dated 9 November 2011
[GPC.200.091.6384; GPC.200.091.6385];

(14)  letter from VODI to GPC dated 5 November 2011
attaching Method Statement for the Reclamation Area,
Revision 2 [GPC.200.091.9389; GPC.200.091.9390];
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(15)  letter from VODI to GPC dated 18 January 2012
[GPC.200.092.4025];

(16)  letter from GPC to VODI dated 19 January 2012
[GPC.200.075.3436];

(17)  letter from VODI to GPC dated 26 January 2012
[GPC.200.075.8864; GPC.200.075.8865;
GPC.200.075.8866];

(18) letters from GPC to VODI dated 8 February 2012
[GPC.200.075.9206 and GPC.200.075.9705];

(19) letter from VODI to GPC dated 8 February 2012
[GPC.200.092.7274];

(20)  letter from VODI to GPC dated 10 April 2012
[GPC.200.077.4286];

(21)  letter from VODI to GPC dated 30 April 2012
[GPC.200.093.8341; GPC.200.093.8342];

(22)  letter from GPC to VODI dated 22 May 2012
[GPC.200.078.7318];

(23)  letter from VODI to GPC dated 24 May 2012
[GPC.200.078.8115];

(24)  letter from VODI to GPC dated 26 July 2012
[GPC.300.025.44001];

(25)  letter from VODI to GPC dated 16 August 2012
[GPC.300.025.4438];

(26) letter from VODI to GPC dated 17 September 2012
[GPC.200.089.7460; GPC.200.089.7461];

(27)  letter from VODI to GPC dated 10 October 2012
[GPC.200.071.5304; GPC.200.071.5305];

(C)  in the premises:

(1) GPC approved or acquiesced in the sequence in which
VODI applied Spoil to Bund Walls as a sealing layer;

(2) to the extent that GPC provided instructions to VODI in
that respect, they were instructions issued pursuant to the
VODI Contracts and were consistent with VODI’s advice;

3) GPC otherwise denies that it directed the sequence in
which VODI applied Spoil to Bund Walls as a sealing

layer because of the matters pleaded in paragraphs (A) and
(B) above;
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319

(®

(2

the Bund Wall against which Spoil was first placed for the purposes of sealing
was Bund Wall A, which:

(1) was closest to the area in which Spoil had earlier been placed into the
Bund;

(11) was the deepest of the Bund Walls;
(ii1))  crossed the deepest paleochannel;

(iv)  was the Bund Wall through which there would most likely be transfers of
sediment from inside the Bund to outside the Bund;

as pleaded above, the proposed placement of Spoil, fines and overburden on the
inner face on various Bund Walls as a sealing layer was outlined by GPC to
DERM by its letter dated 13 October 2011 [GPC.001.004.5278;
GPC.001.004.5279], and DERM either agreed to or did not oppose the proposal.

As to paragraph 124(c)(ii1) of the SOC, GPC:

(a)

(b)

does not admit that the Backdoor became a preferential path for Prohibited
Discharges from the lagoon back into the Harbour (directly or across the Mud
Flats);

otherwise denies the allegations because of the matters pleaded above in response
to paragraph 124(c)(i) and (ii) of the SOC.

As to paragraph 125 of the SOC:

(a)

(b)

GPC denies the allegations because it was not required to take:

(1) the General Construction (Sealing) Precautions; or

(i1) the Specific Sealing Precautions;

in premises where it did not owe the Bund Works Duty, as pleaded above;

if GPC did owe the Bund Works Duty (which is denied), it was not required to
take:

(1) the General Construction (Sealing) Precautions pleaded in paragraphs
93(h), (1), (j)(1) and (k)(i) of the SOC (as applicable to the alleged General
Construction (Sealing) Precautions), because, as pleaded in this Defence,
appropriate industry practice of port authorities in Australia at the time in
the circumstance of the Project did not require GPC to prepare and
provide a “Functional Performance Specification” as alleged;

(i1) the General Construction (Sealing) Precautions pleaded in paragraph 93(j)
of the SOC (as applicable to the alleged General Construction (Sealing)
Precautions), because, as pleaded in this Defence, appropriate industry
practice of port authorities in Australia at the time in the circumstance of
the Project did not require GPC to engage a QA Reviewer as alleged;
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1.2.3.

(©) if GPC was required to take the General Construction (Sealing) Precautions
(which is denied), GPC denies that, in the premises of the matters pleaded in
paragraph 124 of the SOC, it failed to take adequate steps to take those
precautions because:

(1) it denies allegations in paragraph 124 of the SOC as pleaded above, and
to the extent that those allegations are untrue they do not support the
allegations in paragraph 125(a) of the SOC;

(i1) it did not fail to take adequate steps to take the precautions pleaded in
paragraph 93(a) to (g) of the SOC (as applicable to the alleged General
Construction (Sealing) Precautions) because of the matters pleaded in
paragraph (e) of its response above to paragraph 101 of the SOC;

(i)  even if the matters alleged in paragraph 124 of the SOC are true, they do
not establish that GPC failed to take adequate steps to take the General
Construction (Sealing) Precautions (alternatively some of them);

(iv)  of the matters pleaded in paragraphs 315(c), 317(f) and 317(g) above;

(d) if GPC was required to take the Specific Sealing Precautions alleged in paragraph
114(b) of the SOC (which is denied), GPC denies that, in the premises of the
matters pleaded in paragraph 124 of the SOC, it failed to take any or any
adequate steps to take those precautions because:

(1) it denies allegations in paragraph 124 of the SOC as pleaded above, and
to the extent that those allegations are untrue they do not support the
allegations in paragraph 125(b) of the SOC;

(11) did not fail to take any or any adequate steps to take the precautions
pleaded in paragraphs 114(b) of the SOC, because of the matters pleaded
in paragraph (e) of its response above to paragraph 101 of the SOC;

(iii)  even if the matters alleged in paragraph 124 of the SOC are true, they do
not establish that GPC failed to take any or any adequate steps to take the
Specific (Sealing) Precautions pleaded in paragraph 114(b) of the SOC;

(iv)  of the matters pleaded in paragraphs 315(c), 317(f) and 317(g) above.

Alleged remediation precautions

320

As to paragraph 126(a) of the SOC, GPC:

(a) does not admit the allegations because it remains uncertain as to their truth or
falsity despite having made reasonable enquiries;

(b) says that, as pleaded above, prior to installation of the geotextile:

(1) Abigroup informed GPC to the effect that, if the geofabric liner was
applied to the inner face of the bund wall, Abigroup’s advice was that a
lighter weight fabric could be used as compared to the geofabric liner
specified in the GHD Tender Design Concept;
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(11) GHD advised GPC to the effect that if the geofabric liner was applied to
the inner face of the bund wall, a lighter fabric than the geofabric liner
specified in the GHD Tender Concept Design could be used.

321  Asto paragraph 126(b) of the SOC, GPC:

(2)

(b)

(©)

(d)

(e)

admits that, by no later than 1 August 2011 and by 6 September 2011, parts of
some of the installed geotextile had been exposed to UV radiation for a period of
weeks or months and continued to be so exposed;

denies that, either by no later than 1 August 2011 or by 6 September 2011, all
parts of the installed geotextile had been exposed to UV radiation for a period of
weeks or months and continued to be so exposed, because:

(1) parts of the geotextile were covered with core material at the time of
installation;

(11) some of the geotextile was covered with dredge spoil, overburden or fines
within weeks or months of its installation;

(ii1))  once geotextile was covered with core material, dredge spoil, overburden
or fines it was not continuing to be exposed to UV radiation;

says that the particulars to paragraph 126(b) do not provide a basis for the
allegations because neither of the documents referred to in the particulars
contains a report of apparent UV damage to the geotextile;

otherwise does not admit the allegations in paragraph 126(b)(i) because it
remains uncertain as to their truth or falsity despite having made reasonable
enquiries;

says that:

(1) on 10 August 2011, GPC received an email from Geofabrics Australia Pty
Ltd, the manufacturer of the geotextile product that had been installed on
the Bund Walls (and which was continuing to be installed), which
indicated that there would be only minimal degradation of the geotextile
after 12 months of UV exposure [GPC.200.003.5381;
GPC.200.003.5383];

(i1) on or about 12 September 2011, GPC received a letter from Abigroup
which stated to the effect that, based on information supplied by the
manufacturer, it was expected that the geotextile product (which at the
time had been installed on some parts of the Bund Walls and was
continuing to be installed on other parts of the Bund Walls) would remain
within specification after 12 months of UV exposure [GPC.500.066.6593;
GPC.500.066.6594; GPC.500.066.6598];

(ii1))  onor about 11 October 2011, following a site inspection, Golders
provided GPC with a document entitled “Preliminary Advice to GPC — 8
October 2011 (Concerning the Western Basin Development)”, which
stated [GPC.200.008.4480; GPC.200.008.4482 at .4486]:
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()

(g

“UV protection

There may be little or no cover of the geotextile above RL4.4m. This is
not considered to be a problem. The maximum exposure time is about
1 year. There will be some loss of tensile strength, but what remains
should be much more than any foreseeable generated tension.”

says that the geotextile was planned to be, and was, covered with dredged
material within 12 months of installation.

denies that geotextile had been damaged, or was at material risk of being
damaged in a manner that was difficult to detect, by reason of the matters alleged
in paragraph 126(b)(i) of the SOC because:

(1) the matters alleged in paragraph 126(b)(i) of the SOC are untrue to the
extent referred to above;

(11) even if those matters are true, the geotextile had not been damaged, and
was not at material risk of being damaged in a manner that was difficult
to detect, by reason of those matters.

As to paragraph 126(c) of the SOC, GPC:

(2)

(b)

(©)

admits that, by 1 August 2011, isolated parts of installed geofabric liner:

(1) had not been or were no longer adequately anchored at the toe of the
Bund Wall;

(i1) were or had been ballooning off the Bund Wall under the influence of
incoming tides;

(ii1))  had torn or detached from adjacent sections of geotextile;

otherwise does not admit the allegations in respect of the period to 1 August 2011
because:

(1) the plaintiffs have not provided particulars of the “numerous sheets or
sections of exposed geotextile”;

(11) it remains uncertain as to their truth or falsity despite having made
reasonable enquiries;

says that, prior to 6 September 2011:

(1) Abigroup had completed the anchoring works which it and SMEC had
recommended to rectify the tearing and ballooning issues;

(i1) Abigroup informed GPC that geotextile which had been re-anchored was
performing as intended and its performance as re-anchored was being
monitored;

(ii1))  where it had been identified that repair work was required to sections of
installed geotextile, the repair work had been completed (alternatively,
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325

(d)

(e)

only minor repair work remained to be completed, in areas other than the
southern section of Bund Wall A, and such repair work was completed
soon after 6 September 2011);

otherwise denies the allegations because of the matters pleaded in paragraph (c)
above;

says that the matters referred to in Particular B to paragraph 126(c) do not
provide a basis for the allegations.

As to paragraph 126(d) of the SOC, GPC does not admit the allegations because it
remains uncertain of their truth or falsity despite having made reasonable enquiries.

As to paragraph 126(e) of the SOC, GPC:

(2)

(b)

(©)

denies the allegations to the extent the allegations are based on allegations in
paragraphs 126(a) to 126(d) of the SOC which are denied above, because those
alleged facts are untrue and do not support the allegations in paragraph 126(e) of
the SOC;

says that the geotextile liner was not designed or intended to, by itself, seal the
Perimeter Wall;

otherwise does not admit the allegations because it remains uncertain of their
truth or falsity despite having made reasonable enquiries.

As to paragraph 127 of the SOC, GPC:

(a)

(b)

(©)

as to paragraph (a):

(1) admits that by mid-August 2011 and by 6 September 2011, some of the
mud waves adjacent to the Perimeter Walls showed signs of extensive
erosion;

(i1) otherwise does not admit the allegations because it remains uncertain of
their truth or falsity despite having made reasonable enquiries;

as to paragraph (b), does not admit the allegations because:
(1) the SOC does not identify who made the reports or how they were made;
(i1) the SOC does not identify the person to whom the reports were made;

(i11)) it remains uncertain of their truth or falsity despite having made
reasonable enquiries;

as to paragraph (c):

(1) denies the allegations because there were not the alleged reports at the
pleaded times;
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(d)

(11) says the pleading is embarrassing because it is alleged that the reports
were received by no later than 6 September 2011 however the particulars
rely upon reports alleged to have been received by GPC after that date;

says that:

(1) GPC recorded and monitored levels of turbidity in the Harbour in
accordance with the requirements of the DERM Dredging Permit, the
Operational Works Permit and the Commonwealth DDA;;

(i)  prior to 6 September 2011, there were no exceedances of the turbidity
levels specified by the DERM Dredging Permit other than by reason of
natural factors;

326  As to paragraph 128(a) of the SOC, GPC:

(a)

(b)

admits that, during the periods referred to in paragraphs 126 and 127 of the SOC,
it did not “delay” or “pause” Filling Operations pending the steps pleaded in
paragraphs 128(b) to (e) of the SOC;

says that:

(1) the periods referred to in paragraphs 126 and 127 of the SOC are periods
up to 6 September 2011;

(i1) Filling Operations did not commence until 6 September 2011;

(ii1))  in the premises, it was not possible to “pause” Filling Operations during
the periods referred to in paragraphs 126 and 127 of the SOC;

(iv)  the matters stated in the particulars to paragraph 128 are irrelevant and
embarrassing because:

(A)  they concern alleged acts and omissions of GPC other than during
the periods referred to in paragraphs 126 and 127 of the SOC;

(B)  they include an allegation of GPC’s knowledge which is not a
matter alleged in paragraph 128(a) of the SOC;

(C)  they include an allegation that GPC did not implement adequate
rectification works in respect of the Bund, which is not a matter
alleged in paragraph 128(a) of the SOC.

327  As to paragraph 128(b) of the SOC:

(2)
(b)

the placement of Spoil into the Bund did not commence until 6 September 2011;
GPC denies the allegations because:

(1) there were not, and could not have been, Prohibited Discharges of Spoil
from the Modified Reclamation Area during the periods referred to in
paragraphs 126 and 127 of the SOC because:
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329

(A)  the periods referred to in paragraphs 126 and 127 of the SOC are
periods up to 6 September 2011;

(B) Spoil was not placed into the Modified Reclamation Area prior to
6 September 2011;

(11) accordingly, there was not, and could not have been, any failure by GPC
to investigate the extent of turbidity or any potential environmental
impacts of Prohibited Discharges of Spoil from the Modified Reclamation
Area during the periods referred to in paragraphs 126 and 127 of the
SOC.

As to paragraph 128(c) of the SOC, GPC:

(2)

(b)
(©)

as to paragraph (i):

(1) admits that it did not itself install geotextile on the Backdoor during the
periods referred to in paragraphs 126 and 127 of the SOC;

(i1) says that Abigroup installed geotextile on the Backdoor during the
periods referred to in paragraphs 126 and 127 of the SOC, as pleaded
above;

(ii1))  does not otherwise admit the allegations because it remains uncertain of
their truth or falsity despite having made reasonable enquiries.

as to paragraph (ii), admits the allegations;

says that, for the avoidance of any doubt, it does not plead to the particulars to
paragraph 128(c), which are:

(1) not particulars of the allegations made in paragraph 128(c) of the SOC;
and

(i1) in any event, irrelevant and embarrassing because they do not relate to the
periods referred to in paragraphs 126 and 127 of the SOC.

As to paragraph 128(d) of the SOC, GPC:

(2)

(b)

admits that, during the periods referred to in paragraphs 126 and 127 of the SOC:
(1) it did not itself reinforce undamaged geotextile;

(11) compromised geotextile was not reinstalled adopting the construction
techniques alleged in paragraph 128(e) of the SOC;

says that, as pleaded above, prior to 6 September 2011, Abigroup:

(1) completed the anchoring works recommended by Abigroup and SMEC to
rectify tearing and ballooning issues which had been experienced by that
time with the geofabric liner;
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(©)

(d)

(11) informed GPC that geotextile which had been re-anchored was
performing as intended and its performance as re-anchored was being
monitored;

(ii1))  completed repair work where it had been identified that repair work was
required to sections of installed geotextile (alternatively, only minor
repair work remained to be completed, in areas other than the southern
section of Bund Wall A, and such repair work was completed soon after 6
September 2011);

says that in the premises, no further action was required on the part of GPC
during the periods referred to in paragraphs 126 and 127 of the SOC to repair
damaged geotextile or avoid undamaged geotextile being compromised,

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 128(e) of the SOC, GPC admits that, during the periods referred to in
paragraphs 126 and 127 of the SOC:

(a)
(b)

it did not itself take the pleaded actions;

the pleaded construction techniques were not adopted in the installation of
geotextile on the Perimeter Walls.

As to paragraph 129 of the SOC:

(a)

(b)

GPC denies the allegations because it was not required to take:
(1) the General Construction (Sealing) Precautions; or

(i1) the Specific Sealing Precautions alleged in paragraphs 114(c) and 114(d)
of the SOC;

in premises where it did not owe the Bund Works Duty, as pleaded above;

if GPC did owe the Bund Works Duty (which is denied), it was not required to
take:

(1) the General Construction (Sealing) Precautions pleaded in paragraphs
93(h), (i), (j)(1) and (k)(i) of the SOC (as applicable to the alleged General
Construction (Sealing) Precautions), because, as pleaded in this Defence,
appropriate industry practice of port authorities in Australia at the time in
the circumstance of the Project did not require GPC to prepare and
provide a “Functional Performance Specification” as alleged,;

(11) the General Construction (Sealing) Precautions pleaded in paragraph 93(j)
of the SOC (as applicable to the alleged General Construction (Sealing)
Precautions), because, as pleaded in this Defence, appropriate industry
practice of port authorities in Australia at the time in the circumstance of
the Project did not require GPC to engage a QA Reviewer as alleged;
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(©)

(d)

if GPC was required to take the General Construction (Sealing) Precautions
(which is denied), GPC denies that, in the premises of the matters pleaded in
paragraph 128 of the SOC, it failed to take adequate steps to take those
precautions because:

(1) it denies allegations in paragraph 128 of the SOC as pleaded above, and
to the extent that those allegations are untrue they do not support the
allegations in paragraph 129(a) of the SOC;

(i1) it did not fail to take adequate steps to take the precautions pleaded in
paragraph 93(a) to (g) of the SOC (as applicable to the alleged General
Construction (Sealing) Precautions) because of the matters pleaded in
paragraph (e) of its response above to paragraph 101 of the SOC;

(iii)  even if the matters alleged in paragraph 128 of the SOC are true, they do
not establish that GPC failed to take adequate steps to take the General
Construction (Sealing) Precautions (alternatively some of them);

(iv)  of the matters pleaded in paragraphs 320(b), 321(e), 321(f), 322(c) and
325(d) above;

if GPC was required to take the Specific Sealing Precautions alleged in
paragraphs 114(c) and (d) of the SOC (which is denied), GPC denies that, in the
premises of the matters pleaded in paragraph 128 of the SOC, it failed to take any
or any adequate steps to take those precautions because:

(1) it denies allegations in paragraph 128 of the SOC as pleaded above, and
to the extent that those allegations are untrue they do not support the
allegations in paragraph 129(b) of the SOC;

(i1) did not fail to take any or any adequate steps to take the precautions
pleaded in paragraphs 114(c) and (d) of the SOC, because of the matters
pleaded in paragraph (e) of its response above to paragraph 101 of the
SOC;

(i)  even if the matters alleged in paragraph 128 of the SOC are true, they do
not establish that GPC failed to take any or any adequate steps to take the
Specific (Sealing) Precautions pleaded in paragraphs 114(c) and (d) of the
SOC,;

(iv)  of the matters pleaded in paragraphs 320(b), 321(e), 321(f), 322(c) and
325(d) above.

1.2.4. Alleged Quality Assurance (QA) precautions

332 Asto paragraph 130(a) of the SOC, GPC:

(a)

admits that it did not, in relation to or during the design, construction or Filling of
the Bund, prepare and provide to Abigroup or its consultants or subcontractors:

(1) a document entitled “Functional Performance Specification” in relation to
the permeability of Perimeter Walls upon their completion or geotextile
liners in or on Perimeter Walls;
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334

335

(b)

(©)

(d)

(11) a document which contained, in respect of those matters, all of the
specifications and information referred to in the particulars to paragraph
93(1) of the SOC;

otherwise does not admit the allegations because:

(1) the SOC does not allege the required content of a “FPS in relation to” the
matters alleged in paragraph 130(a) of the SOC;

(11) it remains uncertain as to the truth or falsity of the allegation despite
having made reasonable enquiries;

says that, at the time the Project was undertaken, it was not a requirement of
appropriate industry practice of port authorities in Australia in the circumstances
of the Project that GPC prepare and provide an engineering specification for the
geotextile and for the ability of the bund wall to transmit water;

says that the functions, purposes, specifications and requirements of the works to
be performed by Abigroup (by itself, or by its consultants or subcontractors) in
respect of the Perimeter Walls and geotextile liners were adequately set out in the
Abigroup Contract and in other documents and information provided to Abigroup
in connection with the performance of those works.

As to paragraph 130(b) of the SOC, GPC:

(2)

(b)
(©)

responds on the basis that the references in paragraph 130(b) to the “Abigroup
Contracts” are intended to refer to the “Abigroup Contract,” as defined in
paragraph 14(h)(i) of the SOC;

admits the allegations;

says that, at the time the Project was undertaken, it was not a requirement of
appropriate industry practice of port authorities in Australia in the circumstances
of the Project for GPC to engage a QA Reviewer in respect of the matters alleged.

As to paragraph 130(c) of the SOC, GPC:

(2)

(b)

(©)

denies the allegations because it was not required to take the Specific Sealing
Precautions in premises where it did not owe the Bund Works Duty, as pleaded
above;

admits that it did not halt, prohibit or require alteration of designs or construction
methodologies that did not adopt, or achieve the substantive effect of, the
Specific Sealing Precautions pleaded in paragraphs 114(b)(i) and 114(b)(ii);

otherwise does not admit the allegations because it remains uncertain of the truth
or falsity of the allegations despite having made reasonable enquiries.

As to paragraph 131 of the SOC:

(a)

GPC denies the allegations, because it was not required to take:

(1) the General Construction (Sealing) Precautions; or
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(b)

(c)

(d)

(11) the Specific Sealing Precautions,
in premises where it did not owe the Bund Works Duty, as pleaded above;

if GPC did owe the Bund Works Duty (which is denied), it was not required to
take:

(1) the General Construction (Sealing) Precautions pleaded in paragraphs
93(h), (1), (j)(1) and (k)(i) of the SOC (as applicable to the alleged General
Construction (Sealing) Precautions), because, as pleaded in this Defence,
appropriate industry practice of port authorities in Australia at the time in
the circumstance of the Project did not require GPC to prepare and
provide a “Functional Performance Specification” as alleged,;

(11) the General Construction (Sealing) Precautions pleaded in paragraph 93(j)
of the SOC (as applicable to the alleged General Construction (Sealing)
Precautions), because, as pleaded in this Defence, appropriate industry
practice of port authorities in Australia at the time in the circumstance of
the Project did not require GPC to engage a QA Reviewer as alleged;

if GPC was required to take the General Construction (Sealing) Precautions
(which is denied), GPC denies that, in the premises of the matters pleaded in
paragraph 130 of the SOC, it failed to take adequate steps to take those
precautions because:

(1) it did not fail to take adequate steps to take the precautions pleaded in
paragraph 93(a) to (g) of the SOC (as applicable to the alleged General
Construction (Sealing) Precautions) because of the matters pleaded in
paragraph (e) of its response above to paragraph 101 of the SOC;

(i1) even if the matters alleged in paragraph 130 of the SOC are true, they do
not establish that GPC failed to take adequate steps to take the General
Construction (Sealing) Precautions referred to in paragraphs 93(a) to (g)
or (k) of the SOC (as applicable to the alleged General Construction
(Sealing) Precautions);

(ii1))  of the matters pleaded in paragraph 332(d) above;

if GPC was required to take the Specific Sealing Precautions alleged in paragraph
114 of the SOC (which is denied), GPC denies that, in the premises of the matters
pleaded in paragraph 130 of the SOC, it failed to take any or any adequate steps
to take those precautions because:

(1) it denies allegations in paragraph 130 of the SOC as pleaded above, and
to the extent that those allegations are untrue they do not support the
allegations in paragraph 131(b) of the SOC;

(11) did not fail to take any or any adequate steps to take the precautions

pleaded in paragraph 114 of the SOC, because of the matters pleaded in
paragraph (e) of its response above to paragraph 101 of the SOC;
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(i11))  even if the matters alleged in paragraph 130 of the SOC are true, they do
not establish that GPC failed to take any or any adequate steps to take the
Specific (Sealing) Precautions pleaded in paragraph 114 of the SOC
(alternatively some of them);

(iv)  of the matters pleaded in paragraph 332(d) above.
1.3.  Alleged Sealing Precautions — alleged breach of duty
336  As to paragraph 132 of the SOC, GPC:
(a) denies the allegations because:
(1) it did not owe the Bund Works Duty, as pleaded above;

(i1) alternatively, if it owed the Bund Works Duty (which is denied), it did not
breach such duty in the premises of the matters pleaded above in response
to paragraphs 120 to 122, 124, 126 to 128 and 130 of the SOC;

(i11))  further or alternatively:

(A)  aspleaded above, section 36 of the CLA applies to this
proceeding and, for the purposes of this proceeding, an act or
omission of GPC does not constitute a wrongful exercise or
failure unless the act or omission was in the circumstances so
unreasonable that no public or other authority having
the functions of GPC in question could properly consider the act
or omission to be a reasonable exercise of its functions;

(B)  the matters on which the plaintiffs rely to allege that GPC
breached the Bund Works Duty were not acts or omissions which
in the circumstances were so unreasonable that no public or other
authority having the functions of GPC in question could properly
consider such acts or omissions to be a reasonable exercise of
its functions;

©) in the premises, GPC:
(1) did not breach the Bund Works Duty as alleged;

(2) further or alternatively, is not liable to the plaintiffs in
respect of the acts or omissions on which the plaintiffs
rely.

I.4.  Alleged Sealing Breaches — alleged causation of environmental harm
337  Asto paragraph 133 of the SOC, GPC:
(a) denies the Sealing Breaches, as pleaded above;

(b) in the premises, denies that the Sealing Failure Impacts alleged in paragraph 133
occurred (if and to the extent they occurred) by reason of the alleged Sealing
Breaches;
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(©)

(d)

(e)

()

(g

(h)

denies that:

(1) the geotextile liner was affected by the defects and damage alleged in
paragraph 126 of the SOC to the extent that the allegations in paragraph
126 of the SOC are denied, as pleaded above;

(11) the remedial sealing work was not undertaken adequately or at all because
remedial sealing work was undertaken as pleaded above;

otherwise does not admit the Sealing Failure Impacts occurred because it remains
uncertain as to the truth or falsity of the allegation despite having made
reasonable enquiries;

says that if the Sealing Breaches occurred (which is denied), they cannot have
had the consequences alleged in paragraph 133(d) from no later than 1 July 2011
to the extent that the conduct constituting the Sealing Breaches occurred after 1
July 2011;

says that if the Sealing Failure Impacts occurred as alleged (which GPC does not
admit), such impacts occurred by reason of Abigroup’s failure to design and
construct the Bund and the Bund Walls in accordance with the terms of the
Abigroup Contract;

says that, if there were the Sealing Breaches (which is denied) and the Sealing
Failure Impacts occurred as alleged (which GPC does not admit), the impacts did
not occur by reason of any failure by GPC to engage any QA Reviewer as alleged
in the SOC because, even if a QA Reviewer had been so engaged, the Sealing
Failure Impacts would have occurred as alleged;

otherwise does not admit the allegations because it remains uncertain as to the
truth or falsity of the allegations despite having made reasonable enquiries.

As to paragraph 134 of the SOC, GPC denies the allegations because, if and to the extent
the Sealing Failure Impacts occurred, the Group Members did not suffer loss and damage
by reason of such impacts, for the reasons pleaded in response to Section L of the SOC.

As to paragraph 135 of the SOC, GPC:

(2)

(b)

denies the allegations because there were not the Sealing Breaches, as pleaded
above;

if there were the Sealing Breaches (which is denied):
(1) as to paragraph 135(a):

(A)  denies that the Sealing Impacts would not have occurred as
alleged but for a failure by GPC to engage a QA Reviewer as
alleged in the SOC because, even if a QA Reviewer had been so
engaged, the Sealing Failure Impacts would have occurred as
alleged;
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(B) otherwise does not admit the allegations because it remains
uncertain as to their truth or falsity despite having made
reasonable enquiries;

(i1) as to paragraph 135(b), GPC denies the allegations because:

(A) it denies that the alleged Contamination Effects were caused by
the Sealing Failure Impacts;

(B) it denies that Group Members have suffered the alleged loss and
damage by reason of the Sealing Failure Impacts;

(C)  the alleged Contamination Effects (which are denied) and the
Sealing Failure Impacts (which are denied) did not cause the loss
alleged by the Group Members;

as pleaded below in response to Section L of the SOC.

As to paragraph 136 of the SOC, GPC denies the allegations:

(a)
(b)

because there were not the Sealing Breaches, as pleaded above;

if there were the Sealing Breaches (which is denied), because of the matters
pleaded above in response to Section I of the SOC, including in response to
paragraph 135 of the SOC.

SUBCLAIMS - ALLEGED COMMON LAW DUTY OWED BY GPC

Alleged Subclaim Risk of Harm

As to paragraph 137 of the SOC, GPC:

(2)

(b)

(©)

(d)

as pleaded above:
(1) denies that the “Projects”, as defined in the SOC, were undertaken;

(11) says that there was a single project (the “Project”) for which approvals
were granted and which was undertaken;

admits that there was a risk that a failure of the persons in fact undertaking works
in relation to the Project to take reasonable care in the disposal of dredge spoil
into the Bund and the retention of dredge spoil in the Bund during the Project
would result in a transfer of dredge material from inside the Bund to outside the
Bund causing a decrease in the water quality in those parts of the Affected Waters
which were in the near vicinity of the Bund;

denies that GPC conducted any dredging, disposal or retention of dredge spoil
during the Project, because such work was performed by contractors;

denies that there was a risk that a failure as alleged to take reasonable care in:

(1) the dredging of dredge spoil; or
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()

(2

(h)

(11) the disposal of dredge spoil other than into the Bund; or
(i)  the retention of dredge spoil other than in the Bund,

would cause or allow Prohibited Discharge to occur because those acts were not
capable of causing Prohibited Discharge in circumstances where:

(iv)  Prohibited Discharge involves discharge from the Bund;

(v) the dredging work in relation to the Project involved the dredging of
dredge spoil in locations external to the Bund;

(vi)  some of the dredge spoil was disposed at locations other than the Bund
(as pleaded above);

denies that there was a risk that a failure as alleged would:
(1) cause or allow to occur Prohibited Discharge;

(i1) result in a decrease in the water quality;

(i11))  cause damage to the marine ecosystem; or

(iv)  result in a decline in or loss of Commercial Species,
in respect of all parts of the Affected Waters because:

(v) the Affected Waters are a large geographical area but the Project involved
work in only a small portion of the Affected Waters near the westerly
boundary;

(vi)  there is no scientific basis to support the contention that such Prohibited
Discharges would cause or allow:

(A)  adecrease in water quality in all of the Affected Waters, resulting
in environmental harm in all of the Affected Waters; or

(B) damage to the marine ecosystem in all of the Affected Waters,
resulting in a decline in the quantity and saleable quality of
Commercial Species in all of the Affected Waters;

says that, to the extent there was no risk as referred to in paragraphs (d) and (e)
above, there was no risk of consequent financial loss to the Subclaim Duty Class
as alleged;

denies the Subclaim Risk of Harm to the extent it is alleged to include the risks
referred to in paragraphs (d) to (e) above;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.
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Allegations of reasonable foreseeability and vulnerability

As to paragraph 138(a) of the SOC, GPC:

(2)

(b)

denies the allegation to the extent the Subclaim Risk of Harm is denied above,
because to that extent the alleged risk did not exist and cannot have been
reasonably foreseeable to GPC;

otherwise denies the allegation because, if and to the extent the Subclaim Risk of
Harm existed, it was not reasonably foreseeable to GPC because:

(1) it was not referred to in, or identified by, the parts of the alleged
Conditions referred to in the particulars to paragraph 138(a) of the SOC
and as further particularised by paragraphs 21(a) to (d) of the plaintiffs’
further and better particulars dated 26 October 2018 (2018 Particulars)
(which were provided as particulars of the allegation);

(11) condition 20 of the CG’s Dredging Schedule 3 Conditions did not refer to
or contemplate financial loss of the type pleaded in paragraph 137(d) of
the SOC but referred to financial losses to existing commercial fishing
operators to cover temporary and permanent loss of access to fishing
areas and marine fish habitat;

(iii))  the matters pleaded in Section D of the SOC (to the extent they are true,
as pleaded above) do not support a conclusion that the Subclaim Risk of
Harm was reasonably foreseeable to GPC;

(iv) by paragraph B of the particulars to paragraph 138(a) of the SOC, the
plaintiffs refer to GPC’s experience in the management and operation of
the Port, including the previous conduct of dredging and disposal
operations in the Harbour, however the SOC does not allege any feature
of those operations which support the allegation that the Subclaim Risk of
Harm was foreseeable to GPC;

(v) the Affected Waters is a large geographical area but the Project involved
work in only a small portion of the Affected Waters near the westerly
boundary.

As to paragraph 138(b) of the SOC, GPC:

(a)
(b)

(c)

(d)

admits the Project involved dredging and disposal of dredge spoil material;

admits that some of that material included PASS or contained elevated metal and
nutrient concentrations;

does not admit that the Project involved dredging and disposal of dredge spoil
material which included material containing potentially bioavailable metals or
ASS because it remains uncertain as to the truth or falsity of the allegations
despite having made reasonable enquiries;

says that section 13.4.2 of the DDP SIS [GPC.001.005.7748 at .7883] stated that
no ASS were indicated for the proposed dredge areas or for the footprint of the
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(g

reclamation area (as it was then planned), based on the available date for the DDP
EIS;

says that the DDP EIS included the following statements (at pages xv and v of the
Executive Summary, with statements to similar effect made at page 20-8 of
Chapter 20 — Conclusions and Recommendations):

“The analysis of a large number of sediment samples from each of the
dredge stages for an extensive suite of potential contaminants has revealed
that the overall quality of the sediments in the Project Area are compliant
to the NAGD (2009) and the QEPA EILs. The only exception to the
compliance of the sediment quality with the adopted guideline values are
the elevated manganese concentrations observed within the Stage 1B area.
However, across all the sediments to be dredged, the manganese
concentration is compliant to the QEPA EIL. Due to the comprehensive
nature of the sediment sampling and analysis program, the results are
considered representative of the sediments to be dredged for the proposed
Western Basin Dredging and Disposal Project. The results of the sediment
chemical characteristics are also consistent with a number of other
recently approved capital and maintenance dredging sampling programs
within Port Curtis. It is therefore considered that the sediments proposed
to be dredged are suitable for placement within the proposed Western
Basin Reclamation Area, without the requirement for further sampling and
analysis, and no significant impacts relating to sediment quality are
anticipated for the proposed dredging. ....

.... Sampling of surface sediments underlying the proposed Reclamation
Area indicated that the concentrations of contaminants are compliant to
relevant guidelines. The material to be dredged was also analysed and the
sediments were assessed as suitable for placement within the proposed
Western Basin Reclamation Area.

Therefore, it is not expected that mobilisation of sediments into the water
column will result in the introduction of contaminants into the water
column. ....”

says that the DDP EIS stated that the sediments proposed to be dredged were
suitable for placement within the proposed reclamation area;

Particulars

DDP EIS, Executive Summary, pages xv and xvi [GPC.300.023.2802 at .2817 and
2818]; DDP EIS, Chapter 20 — Conclusions and Recommendations, page 20-8
[GPC.999.002.0098 at .0106].

says that the DDP EIS Addendum stated, in respect of both of the described
options for additional dredging works, that based on the analyses described in the
report that it was considered that capital dredging material within the dredge area
is suitable for placement on land, subject to acid sulfate soils management
requirements;
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(h)

Particulars

DDP EIS Addendum, section 3.3.3 (pages 13 and 16) [GPC.999.002.3328 at.3344
and .3347].

denies that GPC was engaged in, or in the Management of, an “inherently
dangerous activity” because:

(1)

(ii)

(iii)

(iv)

)
(vi)

(vii)

there was a long history of conducting dredging activities in the Port and
depositing of dredged materials into land-based reclamation areas, as
pleaded above, without risks of the type alleged to comprise the Subclaim
Risk of Harm having eventuated;

the Project was undertaken based on advice from, and by, reputable
contractors with the requisite skills, expertise and experience in such
works, as pleaded in this Defence;

the Project was closely monitored including by way of extensive water
quality monitoring;

the conduct involved in the Project did not give rise to risks which could
not be avoided by the taking of reasonable care;

of the matters referred to in paragraphs (d) to (g) above;

the Project was undertaken pursuant to detailed management plans, as
pleaded above, including the Acid Sulfate Soil Management Plan which
provided a framework to ensure that the impacts associated with the
reinterment of PASS material in the Bund were managed, monitored,
reported and, if necessary, mitigated and treated, in a manner that
effectively ensured that GPC’s and VODI’s obligations under the EP Act
were being met;

the Project was not described or characterised as an “inherently dangerous
activity” in any of the following documents:

(A)  the Master Plan;

(B)  the FLPE Project EIS;

(C)  the FLPE SIS;

(D)  the DDP EIS;

(E) the DDP EIS Addendum;
(F) the DDP SIS;

(G)  the CG Expansion Report;
(H)  the CG Dredging Report;

(D the Commonwealth DDA;
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) the Operational Works Permit;

(K)  the Dredging Permit;

(L) the Dredge Management Plan;

(M)  the Water Quality Management Plan;
(N)  the Flora and Fauna Management Plan;
(O)  the Acid Sulfate Soils Management Plan;
(P) the Tender Concept Design;

(Q)  the Invitation to Tender;

(R)  the Abigroup Bid;

(S) the Abigroup Contract;

(T) the VODI Contract;

(U)  the VODI Parcel 5 Contract;

(V)  the CEW Funding Agreement; or

(W)  the Dredging Works Funding Agreement.

As to paragraph 138(c) of the SOC, GPC:

(a)

(b)

admits the existence of some of the alleged Conditions as pleaded above in
response to Section D of the SOC;

otherwise denies the allegation for the reasons pleaded above in response to
Section D of the SOC.

As to paragraph 138(d)(i) of the SOC, GPC:

(2)
(b)
(©)

(d)

admits that the Project involved dredging and disposal of dredged spoil;
admits that some of that spoil included PASS;

does not admit that the Project involved dredging and disposal or dredge spoil
material which included material containing potentially bioavailable metals or
ASS because it remains uncertain as to the truth or falsity of the allegations
despite having made reasonable enquiries;

denies that the dredging and disposal of material as part of the Project was an
“inherently dangerous activity” for the reasons pleaded above in response to
paragraph 138(b) of the SOC.

As to paragraph 138(d)(ii) of the SOC, GPC denies the allegation because the dredging
and disposal of spoil as part of the Project occurred in the circumstances pleaded in this
Defence and included monitoring of the effects of the works and cessation of the
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dredging and disposal of dredge spoil where appropriate, such that there was not the risk

alleged.

As to paragraph 138(e) of the SOC, GPC denies the allegations because:

(a)

(b)

(c)

(d)

at no material time was there a means reasonably available to it by which it could
have ascertained the location or identity of the Claimants;

the matters referred to in the particulars to paragraph 138(e) do not support the
allegation;

in relation to the matters referred to in paragraph 1(a)(i) of the 2018 Particulars
(which were provided as particulars of the allegation):

(1)

(i)

the location and identity of the persons pleaded in paragraphs 3(a)(i) and
(1) of the SOC were not ascertainable by GPC by reason of its
participation in the Project Compensation Scheme because:

(A)

(B)

©)

the scheme was not applicable to all of the persons described in
those paragraphs;

the scheme was applicable only to certain persons in respect of
activities within a much smaller geographical area than the
Affected Waters;

the plaintiffs have not identified any information that was
available to GPC in respect of the location and identity of such
persons by reason of its participation in the Project Compensation
Scheme at the time the Bund Works Duty (alleged in paragraph 51
of the SOC) is alleged to have arisen;

the location and identity of the persons pleaded in:

(A)

(B)

paragraph 3(b)(i) of the SOC; and

paragraph 3(c)(i) of the SOC,

were not ascertainable by GPC by reason of its participation in the Project
Compensation Scheme because:

©

(D)

the scheme was not applicable to the persons described in those
paragraphs;

the plaintiffs have not identified any information that was
available to GPC in respect of the location and identity of such
persons by reason of its participation in the Project Compensation
Scheme at the time the Bund Works Duty (alleged in paragraph 51
of the SOC) is alleged to have arisen;

in relation to the matters referred to in paragraph 1(a)(ii) of the 2018 Particulars
(which were provided as particulars of the allegation):
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(e)

()

(g

(1) at no material time were persons meeting the descriptions pleaded in:
(A)  paragraphs 3(a)(i) and (ii) of the SOC;
(B)  paragraph 3(b)(i) of the SOC; or
(C)  paragraph 3(c)(i) of the SOC,

required to register themselves with, or otherwise provide their details to,
the Queensland Seafood Industry Association (QSIA);

(11) the plaintiffs have not identified any information that was relevantly
available to be obtained by GPC from the QSIA for the purposes of
ascertaining the location and identity of the persons pleaded in paragraph
138(e) of the SOC;

at no material time was there a register or other listing accessible to it which
identified the persons who met the descriptions pleaded in:

(1) paragraphs 3(a)(i) and (i1) of the SOC;
(i1) paragraph 3(b)(i) of the SOC; or
(ii1))  paragraph 3(c)(i) of the SOC;

at no material time was there an obligation on any of the persons who met the
descriptions pleaded in:

6)) paragraphs 3(a)(i) and (ii) of the SOC;

(11) paragraph 3(b)(i) of the SOC; or

(ii1))  paragraph 3(c)(i) of the SOC;

to inform GPC that they were persons of that description;

the persons and business referred to in paragraph 138(e) of the SOC are alleged to
have been located in a very broad, or limitless, geographical area, in that:

(1) paragraph 3(a)(i) of the SOC refers to persons who generated income as
the licensee of, or owner of, operator of or profit-sharing skipper or
profit-sharing crew-member on a boat fishing under a Licence that
authorised the taking of Fish in the Affected Waters, which is a very large
geographical area;

(11) paragraph 3(b)(i) of the SOC refers to persons who conducted business in
any geographical location;

(ii1))  paragraph 3(c)(i) of SOC refers to persons who conducted business in
Australia with operations in Queensland or New South Wales or both.

As to paragraph 138(f) of the SOC, GPC:
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(2)

(b)

(c)

says that:

(1) the SOC does not define the meaning of the expression “Gladstone Port
Projects”;

(i1) GPC responds on the basis that the plaintiffs intend by that expression to
refer to the “Projects” as defined in the SOC;

(iii))  as pleaded above:

(A)  the “Projects”, as defined in the SOC, were not undertaken;

(B)  there was a single project (the “Project”) for which approvals
were granted and which was undertaken;

as to the allegation that it has at all material times been the “owner and operator”
of the Port:

(1)

(ii)

(iii)

(iv)

)

(vi)

admits that during the period in which the Project was undertaken it had
proprietary interests in certain land located within the Port;

admits that during the period in which the Project was undertaken it was
the “port authority” in respect of the Port within the meaning of the
Transport Infrastructure Act and it had the powers and functions of a port
authority pursuant to that legislation;

says that GPC was designated as the port authority of the Port pursuant to
the Transport Infrastructure (Ports) Regulation 2005 (Qld) and, at all
material times, the functions and powers of port authorities were as stated
by sections 275, 277 and 278 of the Transport Infrastructure Act;

admits that it was the operator of the Port at all material times within the
scope of its powers and functions as pleaded in subparagraph (ii) above;

otherwise denies the allegations because it was not otherwise the owner or
operator of the Port as alleged;

repeats and relies on its response above to paragraphs 14(a) and 15 of the
SOC;

as to the allegation that it was the authorised proponent of the Projects:

(@)

(ii)

(iii)

admits it was the proponent for the FLPE Project and the Dredging and
Disposal Project, and that it had authority to be the proponent of those
projects;

says that neither the FLPE Project nor the Dredging and Disposal Project
was undertaken, and a modified form of those projects was undertaken as
a single project (the Project), as pleaded above;

says that it was the person to whom the Commonwealth DDA was
granted,
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(d)
(e)

(iv)

(V)

(vi)

says that it was the person to whom the Operational Works Permit was
issued;

says that it was the person to whom the Dredging Permit (other than the
amended environmental authority dated 1 August 2013, which was issued
to Dredging International (Australia) Pty Limited and Van Oord Australia
Pty Ltd);

otherwise denies allegations because of the matter referred to in paragraph
(i1) above and the “Projects” were not undertaken as alleged;

denies the Subclaim Risk of Harm to the extent pleaded above;

if and to the extent the Subclaim Risk of Harm otherwise existed (which is not
admitted):

(1)

(i)

admits that, within the limits of its contractual powers pursuant to
contracts entered into with contractors especially the Abigroup Contract,
the VODI Contract and the VODI Parcel 5 Contract (pleaded in this
Defence), it had the practical ability to exercise a degree of control in
relation to the Project so as to alleviate the Subclaim Risk of Harm;

otherwise does not admit the allegations in paragraph 138(f) of the SOC
because:

(A)  the plaintiffs have not provided particulars of the material aspects
of the work in respect of which they allege that GPC had the
practical ability to exercise a high degree of control; and

(B) it remains uncertain as to the truth or falsity of the allegation
despite having made reasonable enquiries.

As to paragraph 138(g) of the SOC, GPC:

(2)

(b)

admits the Subclaim Duty Class could not direct or control the manner in which
GPC Managed or used the Bund;

otherwise does not admit the allegation because it remains uncertain as to its truth
or falsity despite having made reasonable enquiries.

As to paragraph 138(h) of the SOC, GPC denies the allegations because:

(a)
(b)

there was not the Subclaim Risk of Harm to the extent pleaded above;

if and to the extent the Subclaim Risk of Harm otherwise existed (which is not
admitted):

(@)

the Commercial Fishing Group Members could have protected
themselves from the Subclaim Risk of Harm by conducting commercial
fishing operations in waters in which there was no decline in or loss of
species of Fish which their licence authorised them to catch;
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(11) the Fish Handling Group Members could have protected themselves from
the Subclaim Risk of Harm by conducting business operations in relation
to species of Fish other than the Commercial Species in respect of which
there was a decline in or loss of in the Affected Waters;

(ii1))  the Wholesaler Group Members could have protected themselves from
the Subclaim Risk of Harm by conducting business operations by
purchasing for wholesale Fish other than Commercial Species in respect
of which there was a decline in or loss of in the Affected Waters.

As to paragraphs 138(i) and (j) of the SOC, GPC denies the allegations because:
(a) there was not the Subclaim Risk of Harm to the extent pleaded above;

(b) if and to the extent the Subclaim Risk of Harm otherwise existed, because of the
matters pleaded above in response to paragraph 138(g) of the SOC.

Allegation that Subclaim Risk of Harm not insignificant

As to paragraph 139 of the SOC, GPC denies the allegations for any or all of the
following reasons:

(a) there was not the Subclaim Risk of Harm to the extent pleaded above;
(b) there were not all of the alleged Conditions as pleaded above;

() the Subclaim Risk of Harm was not obvious at all material times, for the reasons
pleaded above in denial of the allegation in paragraph 138(a) of the SOC that the
Subclaim Risk of Harm was reasonably foreseeable to GPC;

(d) the Subclaim Risk of Harm was not documented as alleged in paragraph 139(b)
and as further particularised in paragraph 24 of the 2018 Particulars (which were
provided as particulars of the allegation);

(e) the Subclaim Risk of Harm was not recognised by GPC in the manner alleged in
paragraph 139(c) of the SOC and as further particularised in paragraph 25(a) of
the 2018 Particulars (which were provided as particulars of the allegation);

)} the plaintiffs have not provided particulars of the “significant damage to the local
marine environment” pleaded in paragraph 139(d), the “significant damage to a
marine environment” pleaded in paragraph 139(e), or the “significant disruption
of and economic losses” pleaded in paragraph 139(f), and accordingly have not
provided adequate particulars to identify the basis for the allegation;

(g) the management plans referred to in the particulars to paragraph 139 of the SOC
do not refer to the Subclaim Risk of Harm;

It was neither obvious nor reasonably foreseeable to GPC, and GPC did not know that, if
there were Prohibited Discharges as alleged in paragraph 137 of the SOC, they would
result in:

(a) damage to the marine ecosystem in the Affected Waters of the type and extent
alleged in the SOC;
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(b) a decline in the quantity and saleable quality of Commercial Species in those
waters of the type and extent alleged in the SOC;

(©) financial loss to the Subclaim Duty Class of the magnitude alleged in the SOC.
Alleged GPC Subclaim duty to take reasonable care

As to paragraph 140 of the SOC, GPC denies the allegations because:

(a) there was not the Subclaim Risk of Harm to the extent pleaded above;

(b) if and to the extent the Subclaim Risk of Harm otherwise existed:

(1) GPC did not owe the Claimants the Subclaim Bund Works Duty because
no such duty arose:

(A)  inpremises where the Subclaim Risk of Harm concerns financial
loss and the loss and damage claimed against GPC in the
proceeding is for pure economic loss;

(B) in the premises of the matters pleaded above in response to
paragraphs 137 to 139 of the SOC and in the preceding paragraph;

©) further or alternatively, in premises where it is not alleged that
GPC assumed responsibility to the Claimants to take reasonable
care to prevent the matters alleged in paragraph 140 of the SOC;

(i1) in the premises of the matters pleaded in Section E.6 of this Defence
above:

(A)  section 36 of the CLA applies to this proceeding;

(B) for the purposes of this proceeding, an act or omission of GPC
does not constitute a wrongful exercise or failure unless the act or
omission was in the circumstances so unreasonable that no public
or other authority having the functions of GPC in question could
properly consider the act or omission to be a reasonable exercise
of its functions;

(C)  the Subclaim Bund Works Duty is inconsistent with the operation
of section 36 of the CLA to this proceeding;

(©) it was not necessary to prevent Base Discharge and Bund Fill Discharge in order
to prevent:

(1) Prohibited Discharge;
(i1) a decrease in the water quality of Affected Waters;

(ii1))  damage to the marine ecosystem in Affected Waters and a decline in or
loss of Commercial Species in those waters;

(iv)  financial loss to the Subclaim Duty Class.
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K.2.

SUBCLAIMS - ALLEGED PRECAUTIONS AND BREACH
Alleged Precautions

As to paragraph 141 of the SOC, GPC denies the allegations for any or all of the
following reasons:

(a) to the extent there was not the Subclaim Risk of Harm, as pleaded above, the
matters alleged cannot have been reasonably foreseeable to GPC;

(b) GPC was not required to comply with all of the alleged Conditions, as pleaded
above,

(©) the matters pleaded above in denial of the allegations in Section D of the SOC;

(d) the plans pleaded in paragraph 141(b) of the SOC did not impose a requirement
on it to ensure the matters alleged,

(e) GPC was not required to comply with conditions 6.1.3 to 6.1.9 of the Acid
Sulfate Management Plan as it was not one of the entities or persons whom that
plan identified as responsible for compliance with those conditions;

)} the Dredging and Disposal Project was not undertaken, as pleaded above;
(2) the Port Expansion Project was not undertaken, as pleaded above;

(h) harm was not caused as alleged in paragraph 141(k) of the SOC, and GPC was
not aware, and ought not reasonably to have been aware, of the matters alleged in
paragraph 141(k) of the SOC;

(1) the taking of reasonable care to do the things alleged was not likely to materially
alter the risk of:

(1) a decrease in water quality;
(11) damage to the marine ecosystem;
(ii1))  areduction in or loss of Commercial Species,

in all of the Affected Waters in circumstances where the Affected Waters are a
large geographical area but the Project involved work in only a small portion of
the Affected Waters near the westerly boundary.

Alleged failure to take precautions

K.2.1. Alleged failure to halt or remediate Bund Wall construction

356

As to paragraph 142 of the SOC:

(a) as to (a) and (b);
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(b)

(@)

(ii)

(iii)
(iv)

admits that the base of the Bund Wall, as initially constructed, was
insufficiently deep or impermeable to block paleo channels which existed
under parts of the Bund Wall;

admits that from on or around 1 July 2011 until in or about August 2012
there was piping of water and sediment through paleo channels under
parts of the Bund Wall;

admits that this was unexpected;

otherwise denies the allegations because, save as admitted in
subparagraph (ii) above, the Bund Wall was effective to block paleo
channels and there was no piping of water and sediment through the paleo
channels as alleged;

as to (c¢) and (d):

(@)

(i)

(iii)

(iv)

)

admits that from time to time after mid-June 2011, but prior to 6
September 2011, isolated parts of the geotextile which had been installed
during the construction of the Bund Wall ballooned off the Bund Wall,
during periods of spring tides, or experienced tearing or bunching;

admits that, by reason of these matters, during that period those parts of
the geotextile did not operate in the manner intended to assist to prevent
sediment passing through the geotextile;

denies that the geotextile otherwise ballooned off the Bund Wall or
experienced tearing or bunching because it was not affected in those ways
other than as pleaded in subparagraph (i) above;

denies that the geotextile installed during the construction of the Bund
Wall was not effective to prevent sediment passing “under” or “around” it
by reason of the matters pleaded in paragraph 142(c) of the SOC, because
the geotextile was not designed to prevent sediment passing under or
around it and accordingly the matters pleaded in paragraph 142(c) of the
SOC were not the reason that the geotextile was not effective to prevent
sediment passing under or around it;

says that only isolated parts of the geotextile ballooned off the Bund Wall
at spring tides, or experienced tearing or bunching and that, as pleaded
above, prior to 6 September 2011:

(A)  Abigroup had completed the anchoring works which it and SMEC
had recommended to rectify the tearing and ballooning issues;

(B)  Abigroup informed GPC that geotextile which had been re-
anchored was performing as intended and its performance as re-
anchored was being monitored;

©) geotextile had been installed to RL 5.2 on all locations where
specified by the Abigroup Design and the Operational Works
Permit;
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(©)

(d)

(e)

(D)  where it had been identified that repair work was required to
sections of installed geotextile, the repair work had been
completed (alternatively, only minor repair work remained to be
completed, in areas other than the southern section of Bund Wall
A, and such repair work was completed soon after 6 September
2011);

(vi)  otherwise does not admit the allegations because it remains uncertain as
to their truth or falsity despite having made reasonable enquiries;

as to (e):

(1) denies the allegation in respect of the period prior to on or about 6
September 2011 because dredge spoil was not placed into the Bund until
on or about 6 September 2011 such that the allegation is necessarily
untrue in respect of the period from on or around 1 July 2011 to on or
about 6 September 2011;

(11) repeats and relies on the matters pleaded above in response to paragraphs
142(b), (c) and (d) of the SOC;

(ii1))  otherwise does not admit the allegation because:

(A) the plaintiffs have not provided particulars of the alleged “large
quantities”; and

(B) GPC remains uncertain as to the truth or falsity of the allegation
despite having made reasonable enquiries;

as to (f):

(1) admits that from time to time after 1 July 2011, water flows through and
under the Bund Walls eroded sediment in the form of the mud waves that
were located within and adjacent and/or adjoining the Bund;

(i1) denies that water flows through and under the Bund Walls eroded
mudflats within and adjacent and/or adjoining the Bund because there
were not any mudflats “within and adjacent and/or adjoining the Bund”;

(ii1))  otherwise does not admit the allegation because it remains uncertain as to
the truth or falsity of the allegation despite having made reasonable
enquiries;

as to (g), which concerns “Base Discharge” which is defined by the SOC to mean
water and sediment including PASS sediment:

(1) admits that after 1 July 2011 there were transfers of water and sediment
from inside the Bund to outside the Bund by means of transfer under parts
of the Bund Wall or through parts of the Bund Wall;

(11) denies that any sediment in the Bund was PASS prior to at least the time
when dredge spoil began to be deposited into the Bund on or about 6
September 2011;
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(iii)

(iv)

(V)

(vi)

denies that from on or around 1 July 2011 there was an “escape” of water
and sediment through and under the Bund Wall which caused
contamination in the Affected Waters because:

(A)

(B)

©)

(D)

the allegations are inconsistent with the content of the scientific
reports pleaded in Annexure A to this Defence;

at no material time after 1 July 2011 were the dissolved metal
concentrations recorded in the Affected Waters above the national
Default Guideline Values or the Queensland Trigger Values, save
for rare instances in respect of which the concentrations did not
have the potential to, and did not, cause environmental harm;

further or alternatively, if and to the extent there was
“contamination” of the Affected Waters, the transfer of water and
sediment from inside the Bund to outside the Bund was not the
cause of contamination in such waters other than close to the
Bund;

further or alternatively, as pleaded above, there was no sediment
in the Bund which was PASS prior to at least the time when
dredge spoil began to deposited into the Bund on or about 6
September 2011;

admits that:

(A)

(B)

after 1 July 2011 there were transfers of water and sediment from
inside the Bund to outside the Bund;

this contributed intermittently to levels of turbidity from time to
time in parts of the Port in the vicinity of the Bund;

denies that the “escape” of water and sediment through and under the
Bund Wall from on or around 1 July 2011 caused “excessive turbidity” in
all parts of the Affected Waters because:

(A)

(B)

©)

the Affected Waters are a large geographical area but the Bund is
only a small portion of the Affected Waters near the westerly
boundary;

the transfer of water and sediment from inside the Bund to outside
the Bund did not contribute to any increase in the turbidity of
waters more than approximately 7 kilometres from the Bund and
was only a very minor contributor;

exceedances of the turbidity levels specified in condition (W1) of
the DERM Dredging and Disposal Project Approval were
recorded after 1 July 2011 only at particular sensitive receptors
and infrequently;

otherwise does not admit the allegations because:
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357

(®

(A)

(B)

the plaintiffs have not provided adequate particulars of the
allegations, including the meaning of “high flow rates”; and

GPC remains uncertain as to the truth or falsity of the allegations
despite having made reasonable enquiries;

for the above reasons:

(1) denies the Bund Defects, as defined by the plaintiffs;

(11) denies each and every allegation in the SOC which refers to the Bund
Defects because there were not the Bund Defects as alleged.

As to paragraph 143 of the SOC, GPC:

(a)

(b)

admits that;

(1) after 1 July 2011 there were transfers of water and sediment from inside
the Bund to outside the Bund;

(11) this contributed intermittently to levels of turbidity from to time in parts
of the Port in the vicinity of the Bund,

otherwise denies the allegations because:

(1) there were not the Bund Defects, as pleaded above;

(11) of the matters pleaded above in response to paragraph 142 of the SOC;

(ii1))  the transfer of water and sediment from inside the Bund to outside the
Bund after from on or around 1 July 2011 did not cause a decrease in the
quality of the water in the Affected Waters, because:

(A)

(B)

©)

(D)

the allegations are inconsistent with the content of the scientific
reports referred to in Annexure A to this Defence;

at no material time after 1 July 2011 were the dissolved metal
concentrations recorded in the Affected Waters above the national
Default Guideline Values or the Queensland Trigger Values, save
for rare instances in respect of which the concentrations did not
have the potential to, and did not, cause environmental harm;

further or alternatively, if and to the extent there was a decrease in
the quality of the water in the Affected Waters, the transfer of
water and sediment from inside the Bund to outside the Bund was
not the cause of contamination in such waters other than close to
the Bund;

the transfer of water and sediment from inside the Bund to outside
the Bund did not contribute to any increase in the turbidity of
waters more than approximately 7 kilometres from the Bund and
was only a very minor contributor.
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358

359

As to paragraph 144 of the SOC, GPC:

(a)

(b)

(c)

(d)

admits that it was aware of the facts which it has admitted above in response to
paragraphs 142(c), (d), (f) and (g) and 143 of the SOC, after those events
occurred;

denies the allegations in respect of the facts alleged in paragraphs 142 and 143 of
the SOC which it denies, because it cannot have been aware, become aware, or
ought reasonably to have been aware, of matters which did occur;

denies that, prior to mid-September 2011, Mr O’Sullivan was aware that there
was or may be piping of water and sediment through parts of the Bund Walls
which crossed paleochannels because he had no such awareness prior to that
time;

otherwise does not admit the allegations because:

(1) the plaintiffs have not provided adequate particulars of the basis on which
they allege that GPC knew or ought to have known of the pleaded
matters;

(i1) GPC remains uncertain as to their truth or falsity despite having made
reasonable enquiries.

As to paragraph 145 of the SOC, GPC:

(2)

(b)

(©)

(d)

(e)

admits that Bund Closure (as defined in paragraph 65 of the SOC) occurred on or
about 21 July 2011;

says that rock continued to be placed after this to bring the Bund Wall to above
the highest astronomical tide;

denies that Mr O’Sullivan or Mr Jorgensen were informed as alleged because
they were not informed of the pleaded matters as alleged;

says further that:

(1) paragraphs 7(b)(ii) and 7(c)(ii) of the 2018 Particulars (which were
provided as particulars of the allegation) state matters from which the
plaintiffs contend that the alleged knowledge of Mr O’Sullivan and Mr
Jorgensen is to be inferred;

(i1) it cannot be inferred from those matters that Mr O’Sullivan and Mr
Jorgensen were informed of the matters pleaded in paragraph 145(b) of
the SOC and do not;

(ii1)) it cannot be inferred from the matters referred to in paragraph C of the
particulars to paragraph 145 of the SOC that, prior to Bund Closure,
GPC’s management was informed of the matters alleged in paragraph
145(b) of the SOC;

otherwise does not admit the allegations because:
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(1) the plaintiffs have not provided adequate particulars of the allegation; and

(i1) it remains uncertain as to the truth or falsity of the allegation despite
having made reasonable enquiries;

€3] does not plead to the statement in the particulars that the pleaded matters “ought
reasonably to have been known by” certain individuals because GPC is not
required to plead to the particulars to the SOC and no allegation of material fact
is made in the SOC that the matters pleaded in paragraph 145 of the SOC ought
reasonably to have been known by those individuals.

360  As to paragraph 146 of the SOC, GPC:

(a) repeats and relies on its response above to paragraph 145 of the SOC in respect of
the allegation that it was informed of the matters pleaded in that paragraph;

(b) as to (a):

(1) admits that the rock between the two outer ends of the Bund Wall, as then
under construction, was first joined on or about 21 July 2011, as pleaded
above;

(i1) denies that it completed Bund Closure because Abigroup constructed the
Bund Wall and completed Bund Closure;

(iii))  otherwise does not admit the allegations because:

(A)  the meaning of “permitting the joining of” the two outer ends of
the Bund Wall is ambiguous;

(B) if that allegation is intended to allege that GPC gave a certain
permission, the SOC does not provide particulars of the acts or
omissions of GPC which are alleged to constitute the permission,;

(C) it remains uncertain as to the truth or falsity of the allegation
despite having made reasonable enquiries;

(©) as to (b):

(1) denies the allegation that it declined to or did not take any or any
adequate steps to order a halt to construction of the Bund or Bund Wall
because, as pleaded above, it caused dredging and the depositing of
dredge spoil into the Bund to be suspended during various periods of
time;

(i1) denies the allegation that it declined to or did not take any or any
adequate steps to direct that remediation works be planned and
implemented to ensure the Bund was capable of retaining dredge spoil to
be deposited within it and preventing Base Discharge, Bund Fill
Discharge or Prohibited Discharge from escaping, because of the matters
pleaded above in paragraphs 186, 215 to 233 and 239 to 254 and in
response to paragraphs 71 to 74 of the SOC.
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K.2.2. Alleged use of defective Bund

361

362

363

As to paragraph 147(a) of the SOC, GPC:

(2)

(b)

(©)
(d)

admits that it was aware of the facts which it admits in response to paragraphs
142, 143, 144 and 145 of the SOC, after those events occurred;

denies the allegations in respect of the facts pleaded in those paragraphs which it
denies, because it cannot have been aware or ought reasonably to have been
aware of matters which did occur;

repeats and relies on its responses above to paragraphs 142 to 145 of the SOC;
otherwise does not admit the allegations because:

(1) the plaintiffs have not provided adequate particulars of the basis on which
they allege that GPC knew or ought to have known of the pleaded
matters; and

(11) GPC remains uncertain as to their truth or falsity despite having made
reasonable enquiries.

As to paragraph 147(b) of the SOC, GPC:

(a)

(b)

admits that dredge spoil began to be placed into the Bund on or around 6
September 2011;

for the avoidance of any doubt, does not plead to the matters stated in the
particulars regarding alleged monthly volumes of material dredged by cutter
suction dredges and disposed of within the Bund.

As to paragraph 148 of the SOC, GPC:

(a)

(b)

admits that, after dredge spoil began to be deposited into the Bund on or around 6
September 2011, there were transfers of water and sediment from inside the Bund
to outside the Bund;

denies that, from on or around 6 September 2011, Bund Fill Discharge
immediately began to escape in significant quantities from the “northern section”
of the Bund because:

(1) dredge spoil began to be deposited into the Bund on or about 6 September
2011;

(i1) when those activities commenced, the dredge spoil was deposited into the
south-east part of the Bund near Bund Wall A;

(i)  dredge spoil was not deposited into the northern section of the Bund
during September 2011;

(iv)  there was not any immediate Bund Fill Discharge, or alternatively any
immediate Bund Fill Discharge in significant quantities, from the
northern section of the Bund;
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(©)

otherwise does not admit the allegations because:

(1) it is otherwise uncertain as to whether there was otherwise an immediate
escape from the Bund in significant quantities as alleged;

(i1) the plaintiffs have not provided particulars of the alleged “significant
quantities” or the locations from which such quantities immediately began
to escape as alleged;

(ii1)) it remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries.

364  As to paragraph 149 of the SOC, GPC:

(a)

(b)

denies the allegation because:
(1) there were not the Bund Defects, as pleaded above;

(i1) there was not any immediate escape of Bund Fill Discharge from the
northern section of the Bund, alternatively any immediate escape of Bund
Fill Discharge in significant quantities, as pleaded above;

otherwise does not admit the allegation because it otherwise does not admit the
allegation in paragraph 148 of the SOC, as pleaded above, and it therefore
remains uncertain as to the truth or falsity of the allegation in paragraph 149 of
the SOC.

K.2.3. Repair and remedial attempts

365  As to paragraph 150 of the SOC, GPC:

(2)

(b)

(c)

admits that on 16 September 2011, DERM issued GPC a letter titled “Non
compliance with Development Approval SPDE01611411 in respect of water
quality requirements” which stated, inter alia, that DERM had been advised of the
ongoing exceedance beyond 48 hours of the 99 percentile 6hr EWMA (as
referred to in condition W1 of the DERM Dredging and Disposal Project
Approval) at sensitive receptor monitoring locations ST1, QE4 and P2;

denies that the letter concerned or referred to elevated turbidity levels “identified
in the area of Affected Waters adjacent to the Bund” because:

(1) sensitive receptor monitoring locations ST1, QE4 and P2 were not located
adjacent to the Bund;

(11) the location of sensitive receptor monitoring locations ST1, QE4 and P2
was specified by reference to GPS co-ordinates in Table 1 of condition
W1 of the DERM Dredging and Disposal Project Approval;

(iii))  the sensitive receptor located closest to the Bund was located
approximately 1.7 kilometres from the Bund;

otherwise does not admit the allegations because:
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367

368

(1) the plaintiffs have not provided particulars of the elevated turbidity levels
and their locations or their identification;

(11) it remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries.

As to paragraph 151 of the SOC, GPC:

(a)
(b)

(c)

denies the allegation because there were not the Bund Defects, as pleaded above;

admits that:
(1) there were transfers of water and sediment from the Bund prior to 16
September 2011;

(i1) this contributed intermittently to levels of turbidity from to time in parts
of the Port in the vicinity of the Bund;

otherwise does not admit the allegation because it remains uncertain as to the
truth or falsity of the allegation despite having made reasonable enquiries.

As to paragraph 152 of the SOC, GPC repeats and relies on its response above to
paragraph 70 of the SOC, which makes the same allegation.

As to paragraph 153 of the SOC, GPC:

(2)

(b)

(©)

(d)

admits that, in or around October 2011, the construction of an internal sand wall
within the Bund commenced,;

admits that the intended purpose of this internal sand wall was to create a section
within the Bund from which dredge spoil would not transfer to outside the Bund;

says that:

(1) the purpose of the construction of the internal wall was to adopt the
methodology recommended by VODI to effectively seal the bund and
reduce turbidity associated with construction of the Bund;

(11) as the plaintiffs allege in paragraph 71(c)(i) and (ii) of the SOC, the
internal sand wall was constructed for the purpose of:

(A)  sealing the northern part of the Modified Reclamation Area (north
cell) from the southern part (south cell);

(B) enabling Bund Filling to continue in the south cell while
remediation work was done on the Perimeter Walls around the
north cell;

denies that construction of the internal sand wall was an attempt to “seal the Bund
Wall” because:

(1) the large majority of internal sand wall was not constructed along the
Bund Walls;
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(11) the purpose of the internal sand wall was as pleaded above.

As to paragraph 154 of the SOC, GPC admits the allegation and says that the purposes of
constructing the internal wall are pleaded more fully above in response to paragraph 153

admits that following completion of the internal sand wall there were transfers of
dredge spoil from inside the Bund to outside the Bund from time to time;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity of the allegation despite having made reasonable enquiries.

admits that depositing dredge spoil into the Bund was part of the process of

admits that sealing the Bund was part of its efforts to prevent the unintended
transfer of water and sediment from inside the Bund to outside the Bund;

admits that it commenced the use of dredge spoil to seal the southern cell of the
Bund before it commenced the use of dredge spoil to deal the northern cell of the

admits that the southern cell of the Bund was sealed prior to the northern cell;

denies that it merely attempted to seal the northern cell because it successfully
sealed the northern cell and thus the entirety of the outside of the Bund.

As to paragraph 157 of the SOC, GPC repeats and relies on its response above to

369
of the SOC.
370  As to paragraph 155 of the SOC, GPC:
(a)
(b)
371  As to paragraph 156 of the SOC, GPC:
(a)
sealing the Bund;
(b)
(c)
Bund;
(d)
(e)
372
paragraph 74 of the SOC, which makes the same allegation.
K.2.4. Allegation that Bund Filling continues
373 As to paragraph 158 of the SOC, GPC:

(2)

(b)

admits that dredge spoil began to be deposited into the Bund from on or around 6
September 2011;

as to (a):

(1) denies that dredge sediment was deposited within the Bund Wall because
no dredge sediment was deposited within the Bund Wall but, rather,
dredge spoil was deposited within the Bund;

(11) admits there were transfers of dredge spoil from inside the Bund to
outside the Bund from time to time after dredge spoil began to be
deposited into the Bund;

(ii1))  otherwise does not admit the allegation because:
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(c)

(d)

(A)  the plaintiffs have not provided adequate particulars of the
meaning of “substantial volumes”;

(B)  the meaning of the allegation is unclear;

(C)  GPC remains uncertain as to the truth or falsity of the allegation
despite having made reasonable enquiries;

as to (b):

(1)

(i)

(iii)

(iv)

admits that after 6 September 2011 there were transfers of water and
sediment from inside the Bund to outside the Bund;

admits that some of the dredge spoil which was deposited into the Bund
included PASS;

does not admit that the Bund Fill Discharge included soil that was, or
potentially was, ASS because it remains uncertain as to the truth or falsity
of that allegation despite having made reasonable enquiries;

otherwise denies the allegations because:

(A)  the allegation that Bund Fill Discharge was contaminating
Affected Waters is inconsistent with the content of the scientific
reports referred to in Annexure A to this Defence;

(B) at no material time after the commencement of Bund Filling
Operations were the dissolved metal concentrations recorded in
the Affected Waters above the national Default Guideline Values
or the Queensland Trigger Values, save for rare instances in
respect of which the concentrations did not have the potential to,
and did not, cause environmental harm;

(©) further or alternatively, if and to the extent the Affected Waters
were “contaminated”, Bund Fill Discharge was not the cause of
such contamination in such waters other than close to the Bund;

as to (c):

(1)

(i)

admits that, after 6 September 2011, there were occasions on which
plumes radiated out from the Bund into adjacent parts of the Affected
Waters;

does not admit that such plumes were “significant” or comprised “Bund
Fill Discharge” because:

(A)  the plaintiffs have not provided particulars of the meaning of
“significant” and the meaning of the allegation is unclear; and

(B) GPC remains uncertain as to the truth or falsity of the allegation
despite having made reasonable enquiries;
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(e)

()

(g

(iii)

otherwise denies the allegations because plumes did not radiate out from
the Bund into all parts of the Affected Waters in circumstances where the
Affected Waters are a large geographical area but the Bund is only a
small portion of the Affected Waters near the westerly boundary;

as to (d), denies the allegations because:

(1)

(i)

(iii)

(iv)

to the extent there was a transfer of water and sediment from inside the
Bund to outside the Bund, this was not the cause of material harm as
alleged;

the allegation is inconsistent with the content of the reports referred to in
Annexure A to this Defence;

at no material time after the commencement of Bund Filling Operations
were the dissolved metal concentrations recorded in the Affected Waters
above the national Default Guideline Values or the Queensland Trigger
Values, save for rare instances in respect of which the concentrations did
not have the potential to, and did not, cause environmental harm;

the transfer of water and sediment from inside the Bund to outside the
Bund did not contribute to any increase in the turbidity of waters more
than approximately 7 kilometres from the Bund and was only a very
minor contributor;

as to (e), denies the allegations because:

(1) there were not the Bund Defects, as pleaded above;

(i1) the remediation works were effective to prevent any unintended transfer
of water and sediment from inside the Bund to outside the Bund;

as to (f):

(1) admits that it was aware of the facts which it has admitted above in
response to paragraphs 158(a) to (c) of the SOC, after those events
occurred;

(i1) denies the allegations in respect of the facts alleged in paragraphs 158(a)
to (e) of the SOC which it has denied above, because it cannot have been
aware or ought reasonably to have been aware of matters which did occur;

(i11))  in respect of the matters referred to in the particulars to paragraph 158(f)

as the basis for the allegations of GPC’s awareness:

(A)  repeats and relies on the matters pleaded above in response to
those allegations;

(B) denies that, to the extent those matters are true, they support the
allegations in paragraph 158(f), because such matters do not
provide a basis for inferring that GPC was aware of the matters
alleged in paragraph 158(f) or concluding that GPC ought to have
been aware of the matters alleged in paragraph 158(f).
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K.3.

375

As to paragraph 159 of the SOC, GPC:

(a)

(b)

(©)

(d)
(e)
()

repeats and relies on its pleading above in response to paragraph 158 of the SOC
as to whether it knew or ought to have known of the matters alleged in paragraph
158 of the SOC;

dredging and the depositing of dredge spoil into the Bund was suspended in
various periods of time, and pleads as follows on the basis that the references to
the “temporary stoppages” are to those periods of time and to periods of
stoppages for mechanical reasons;

as to (a):

(1) denies that in the Filling Period the only place it was permitted to dispose
of the dredged spoil was in the Bund because the dredged spoil was also
authorised to be deposited into the offshore East Banks Sea Disposal site;

(11) denies that it had the alleged knowledge because of the matter pleaded in
subparagraph (i);

(ii1))  admits that cutter suction dredging continued in the Filling Period;
admits the allegation in (b);
admits the allegation in (c)(i);

denies the allegation in (c)(ii) because of the matters pleaded above in paragraphs
186, 215 to 233 and 239 to 254 and in response to paragraphs 71 to 74 of the
SOC.

Subclaim Risk — alleged breach of duty

As to paragraph 160 of the SOC, GPC denies the allegations because:

(2)

(b)

(©)

(d)

(e)

of the matters pleaded above in denial of the allegations in paragraphs 142 to 159
of the SOC;

GPC was not required to comply with all of the alleged Conditions, as pleaded
above;

the plans pleaded in paragraph 160(b) of the SOC did not impose on it an
obligation to ensure the matters alleged, as pleaded above;

it was not required to comply with conditions 6.1.3 to 6.1.9 of the Acid Sulfate
Management Plan because it was not one of the entities or persons whom that
plan identified as responsible for compliance with those conditions, as pleaded
above;

dissolved metal concentrations in the Harbour in the period between November
2010 and November 2013:

(1) did not exceed the guideline values prescribed by the Australian Water
Quality Guidelines (AWQG) and Queensland Water Quality Guidelines
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()

(2)
(h)
(i)
Q)

(k)

M

(m)

(QWQG), other than with rare exceptions as identified in Tables 2 and 4
of the expert report of Professor Maher;

(11) did not have the potential to cause harm to cause environmental harm,;
nothing released from the Bund caused:

(1) environmental harm;

(i1) harm to the biota, marine and aquatic life;

(ii1))  adverse impacts on water quality objectives (alternatively, any material
adverse impact on water quality objectives); or

(iv)  sediment build-up,

in the Affected Waters, or alternatively in the entirety of the Affected Waters;
there was not an escape of Prohibited Discharge, as pleaded above;

the Projects were not undertaken, as pleaded above;

the Dredging and Disposal Project was not undertaken, as pleaded above;

the conduct of the Project did not cause:

(1) environmental harm;

(i1) harm to the biota, marine and aquatic life; or

(ii1))  environmental nuisance,

in any part of the Affected Waters, or alternatively in the entirety of the Affected
Waters;

the allegations are inconsistent with the content of the scientific reports referred
to in Annexure A to this Defence;

it did not have the knowledge, and ought not reasonably to have had the
knowledge alleged in paragraph 160(k) of the SOC, because:

(1) harm was not being caused as alleged, as pleaded above;

(11) measurements of water quality performed in accordance with the
conditions of approvals for the Project, which were provided to GPC, did
not indicate that there was any non-compliance with such conditions
attributable to the Bund or that the water quality was the cause of any
harm as alleged in paragraph 160(k) of the SOC;

if and to the extent that it failed to act as alleged in paragraph 160 (which is
denied), it did not unreasonably fail in those respects because, as pleaded above:

(1) it retained reputable and suitably skilled and experienced contractors to:
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(1)
(iii)
(iv)

)

(vi)

(vii)

(viii)

(ix)

(A)  design and construct the Bund and Bund Wall (Abigroup);
(B)  perform the dredging and disposal works (VODI);

(C)  measure and monitor water quality in accordance with the
conditions of approvals for the Project (Vision Environment);

DERM approved the design of the Bund Wall;
an RPEQ approved the design of the Bund Wall;

it required Abigroup and VODI (by the terms of the Abigroup Contract,
and the VODI Contract and VODI Parcel 5 Contract, respectively) to
comply with applicable legislation, regulations and approvals in carrying
out of the works the subject of their respective contracts, and those
contracts contained the other terms pleaded above;

it regularly prepared and implemented “Turbidity Management Plans”,
which were approved in consultation with the Dredge Technical
Reference Panel, for the purpose of managing turbidity levels in the Port
during periods of spring tides;

dredging and the depositing of dredge spoil into the Bund was suspended
during various periods of time to assist in the management of turbidity
levels in the Port;

it did not fail to act in accordance with recommendations of the Dredge
Technical Reference Panel,

it engaged numerous other reputable and suitably skilled and experienced
contractors to provide advice, and/or to perform works, for the purposes
of monitoring the effects of the Project and/or rectifying issues which
arose in connection with the Bund and the Bund Wall (as pleaded above);

auditing and reporting of compliance with conditions of approvals was
performed as required by conditions of approval and the reports recording
the results of those audits, which were provided to GPC, reported
relatively few instances of non-compliance with the conditions of the
approvals and instances of non-compliance were generally reported to be
minor non-compliances.

Particulars

(A) It was a condition of the Dredging Permit that GPC engage an
appropriately qualified Environmental Auditor, independent of
contractual arrangements for the design and construction of the
project, for the duration of works covered by that permit, to audit
key stages of the works against the conditions of the permit, the
DMP and the general environmental duty under the EP Act.

(B)  Pursuant to the condition, the following reports were prepared:
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Report title Date Document ID
Report by AQUAS "Third Party October GPC.001.004.5740
Compliance Audit: Western Basin | 2011
Dredging and Disposal Project"
Report by AQUAS "Third Party December | GPC.200.042.5552
Compliance Audit: Western Basin | 2011
Dredging and Disposal Project"
Report by AQUAS “Third Party March GPC.001.003.9595
Compliance Audit: Western Basin | 2012
Dredging and Disposal Project”
Report by AQUAS "Third Party June 2012 | GPC.500.153.9670
Compliance Audit: Western Basin
Dredging and Disposal Project"
Report by AQUAS "Third Party September | GPC.001.003.6212
Compliance Audit: Western Basin | 2012
Dredging and Disposal Project"
Report by AQUAS "Third Party December | GPC.001.004.0862
Compliance Audit: Western Basin | 2012
Dredging and Disposal Project"
Report by AQUAS "Third Party March GPC.300.018.2641
Compliance Audit: Western Basin | 2013
Dredging and Disposal Project"
Report by AQUAS “Third Party June 2013 | GPC.500.071.7116
Compliance Audit: Western Basin
Dredging Project”
Report by AQUAS "Third Party September | GPC.200.010.1077
Compliance Audit: Western Basin | 2013
Dredging and Disposal Project"
Report by AQUAS "Third Party December | GPC.500.167.8891
Compliance Audit: Western Basin | 2013
Dredging and Disposal Project"
Report by AQUAS "Summary February GPC.600.007.6455
Report: Western Basin Dredging 2014

and Disposal Project"

©)

The CG’s Dredging Schedule 3 Conditions referred to auditing of

compliance with the Coordinator-General’s imposed conditions
by an appropriately qualified and experienced third party auditor
(nominated by GPC and accepted by the Coordinator-General)
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376

within one year of the project receiving approval to proceed and
annually thereafter.

(D)  The following reports were prepared in accordance with the CG’s
Dredging Schedule 3 Conditions:

Report title Date Document ID
Report by CQ Consulting Group August GPC.600.014.0077
“Third Party Compliance Audit: 2011
Western Basin Dredging and
Disposal Project”

Report by AQUAS "Third Party July 2012 | GPC.001.003.5280
Compliance Audit: Western Basin
Dredging and Disposal Project"

Report by AQUAS "Third Party June 2013 | GPC.200.009.9280
Compliance Audit: Western Basin
Dredging and Disposal Project"

Report by AQUAS "Third Party June 2014 | GPC.500.031.3147
Compliance Audit: Western Basin
Dredging and Disposal Project"

As to paragraph 161 of the SOC, GPC denies the allegations because:

(2)
(b)

(©)

it did not owe the alleged Subclaim Bund Works Duty, as pleaded above;

even if it owed the alleged Subclaim Bund Works Duty (which is denied), it did
not breach the duty because of the matters pleaded above in response to
paragraphs 141 to 160 of the SOC;

further or alternatively:

(1) as pleaded above, section 36 of the CLA applies to this proceeding and,
for the purposes of this proceeding, an act or omission of GPC does not
constitute a wrongful exercise or failure unless the act or omission was in
the circumstances so unreasonable that no public or other
authority having the functions of GPC in question could properly consider
the act or omission to be a reasonable exercise of its functions;

(i1) the matters on which the plaintiffs rely to allege that GPC breached the
Subclaim Bund Works Duty were not acts or omissions which in the
circumstances were so unreasonable that no public or other
authority having the functions of GPC in question could properly consider
such acts or omissions to be a reasonable exercise of its functions;

(ii1))  in the premises, GPC:

(A)  did not breach the GPC Bund Works Duty as alleged;
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378

(B) further or alternatively, is not liable to the plaintiffs in respect of
the acts or omissions on which the plaintiffs rely.

As to paragraph 162 of the SOC, GPC denies the allegations because:
(a) it did not owe or breach the Subclaim Bund Works Duty, as pleaded above;
(b) there were not Bund Fill Discharges into all parts of the Affected Waters;

(©) alternatively, even if it owed and breached the alleged Subclaim Bund Works
Duty (which is denied), any Bund Fill Discharge into parts of the Affected
Waters from on or around 6 September 2011:

(1) did not occur by reason of the breach of the Subclaim Bund Works Duty;

(i1) occurred by reason of the Bund Defects alleged in the SOC (to the extent
they are found to have existed), which are not alleged to have been caused
by any breach of the Subclaim Bund Works Duty.

ALLEGED CAUSATION AND LOSS IN RESPECT OF GPC’S ALLEGED
BREACHES OF DUTY

As to paragraph 163 of the SOC, GPC:

(a) denies the Modification Impacts to the extent and for the reasons pleaded above
in response to paragraph 89 of the SOC, and otherwise does not admit the
Modification Impacts for the reasons pleaded above in response to paragraph 89
of the SOC;

(b) does not admit the Mud Wave/Paleochannel Impacts, for the reasons pleaded
above in response to paragraph 109 of the SOC;

(c) denies the Sealing Failure Impacts to the extent and for the reasons pleaded above
in response to paragraph 133 of the SOC, and otherwise does not admit the
Modification Impacts for the reasons pleaded above in response to paragraph 133
of the SOC;

(d) denies the Subclaim Impact to the extent and for the reasons pleaded above in
response to paragraph 162 of the SOC, and otherwise does not admit the
Subclaim Impact because it remains uncertain as to the truth or falsity of the
allegation despite having made reasonable enquiries;

(e) denies that:
(1) the Modification Impacts;
(i1) the Mud Wave/Paleochannel Impacts;
(ii1))  the Sealing Failure Impacts; and
(iv)  the Subclaim Impact,

(together, the Alleged Impacts)
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()
(2

caused the effects alleged in paragraph 163 of the SOC, whether individually or
collectively, to the extent that the Alleged Impacts did not occur because to the
extent they did not occur they cannot have had any causative effect;

pleads further to the allegations in paragraph 163 of the SOC below;

says that paragraph 163 of the SOC does not identify:

(1)

(ii)

the period or periods during which the Alleged Impacts are alleged to
have caused the pleaded matters in the Harbour waters; or

the location or locations within the Harbour waters where the pleaded
matters are alleged to have occurred or been experienced.

As to paragraph 163(d)(i)(1) of the SOC:

(2)

(b)

in the period from 1 January 2011 to 1 January 2014:

(1)

(ii)

(iii)

(iv)

)

(vi)

erosion of sediment within or adjacent to the Bund, including erosion of
mud waves and transfer of sediment through the Bund Walls, contributed
to suspended sediment in the Harbour in the range of between
approximately 140,000 and 778,000 tonnes;

erosion of the Mud Flats contributed to suspended sediment in the
Harbour of approximately 95,000 tonnes;

dredge plumes contributed to suspended sediment in the Harbour of
approximately 1,200,000 tonnes;

inflows from the Calliope and Boyne Rivers contributed to suspended
sediment in the Harbour of approximately 858,000 tonnes;

resuspension of naturally occurring sediment deposits contributed to
suspended sediment in the Harbour of approximately 2,414,000 tonnes;

the matters referred to in paragraphs (i) and (ii) above did not materially
contribute to the total volumes of suspended sediment in any part of the
Affected Waters located more than 7 kilometres from the Bund;

to the extent there were the Alleged Impacts, GPC:

(1)

(ii)

denies that, during the period from 1 January 2011 to 1 January 2014,
they caused an increase in the volume of suspended sediment in the
Harbour greater than the aggregate of the volumes referred to in
paragraphs (a)(i) and (i1) above, because in the premises of the matters
pleaded in paragraphs (a)(i) and (ii) above, the aggregate of those
volumes represents the maximum increase in the total volume of
suspended sediment in the Harbour which could possibly be attributed to
the Alleged Impacts;

denies that, after 1 January 2014, the Alleged Impacts caused any increase
in the volume of suspended sediment in the Harbour because there was no
such increase after that date as a result of the Alleged Impacts;
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(ii1))  otherwise does not admit the allegations because:

(A)  the SOC does not provide adequate particulars of the alleged
increase in volumes, the location or locations within the Harbour
waters where there was such increase, or the period or periods in
which there was such increase;

(B) it remains uncertain as to the truth or falsity of the allegation
despite having made reasonable enquiries.

As to paragraph 163(d)(i)(2) of the SOC:
(a) to the extent there were the Alleged Impacts, GPC:

(1) denies that they caused any increase in particulate (undissolved) metals
bonded to or forming part of suspended sediment:

(A)  prior to September 2011 or after December 2012, in any waters in
the Harbour; and

(B)  in the period from September 2011 to December 2012, in any
waters other than the Western Basin,

because they did not contribute to any such increase in those waters
during those periods;

(i1) otherwise does not admit the allegations because:

(A)  the SOC does not provide particulars of the alleged increase in
volumes, the location or locations within the Harbour waters
where there was such increase, or the period or periods in which
there was such increase;

(B)  the SOC does not provide particulars of the “particulate
(undissolved) metals”;

©) it remains uncertain as to the truth or falsity of the allegation
despite having made reasonable enquiries;

(b) undissolved metals are not bioavailable and are not capable of being taken up by
aquatic organisms from their surrounding environment.

As to paragraph 163(d)(ii) of the SOC, to the extent there were the Alleged Impacts,
GPC:

(a) admits they caused disturbance and resuspension of some PASS sediments
located near to the Bund;

(b) otherwise does not admit the allegations because:

(1) the SOC does not provide particulars of the location or locations within
the Harbour waters of the anoxic PASS sediments which are alleged to
have been disturbed and resuspended by the Alleged Impacts;
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(i)

it remains uncertain as to the truth or falsity of the allegation despite
having made reasonable enquiries;

(©) says that:

(1)

(i)

(iii)

PASS sediments are only capable of posing a threat to environmental
quality and health if they are exposed to air or dissolved oxygen and
become AASS;

if PASS sediments disturbed and resuspended as a result of the Alleged
Impacts were exposed to air or dissolved oxygen and become AASS, the
impacts were highly localised due to dilution caused by the large volumes
of water in the Harbour;

disturbance and resuspension of PASS sediments caused by the Alleged
Impacts did not have any material impact on water quality of waters
located more than approximately 7 kilometres from the Bund.

As to paragraph 163(d)(iii)(1) of the SOC, to the extent there were the Alleged Impacts,

GPC:

(a) admits they contributed to some intermittent increases in turbidity in the Harbour
during the period from September 2011 to December 2012;

(b) otherwise does not admit the allegations because:

(@)

(i)

the SOC does not provide particulars of the alleged increase in turbidity
by reason of the pleaded matters, the location or locations within the
Harbour waters where there was such increase, or the period or periods in
which there was such increase;

it remains uncertain as to the truth or falsity of the allegation despite
having made reasonable enquiries;

(©) says that the Alleged Impacts did not have any material impact on water quality
of waters located more than approximately 7 kilometres from the Bund.

As to paragraph 163(d)(iii)(2)a. of the SOC:

(a) to the extent there were the Alleged Impacts, GPC:

(@)

(i)

denies the allegation in respect of seagrasses because the matters pleaded
in paragraphs 163(d)(i) and (ii) of the SOC, to the extent they are true, did
not cause any reduction in light to seagrasses in any of the Harbour
waters;

denies the allegation in respect of any “benthic (seabed) organisms”, in
relation to Harbour waters located more than approximately 7 kilometres
from the Bund, because, if the matters pleaded in paragraphs 163(d)(i)
and (ii) of the SOC caused reduced light to benthic (seabed) organisms
(which is not admitted), such reduction did not occur in any waters more
than approximately 7 kilometres from the Bund;
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(ii1))  otherwise does not admit the allegations because:

(A)  the SOC does not provide particulars of the “benthic (seabed)
organisms”, the alleged reduction in light to those organisms by
reason of the pleaded matters, the location or locations within the
Harbour waters where there was such reduction, or the period or
periods during which there was such reduction;

(B) it remains uncertain as to the truth or falsity of the allegation
despite having made reasonable enquiries;

(b) throughout the duration of the Project, benthic photosynthetically active radiation
(PAR) was maintained above the threshold to meet seagrass growth requirements
within the Harbour, save for a brief period around the time of the 2013 floods
where some sites fell below requirements;

(©) following losses of seagrasses caused by floods in 2010 and 2011, seagrasses in
the meadows closest to the Bund:

(1) increased by 30% between November 2011 and November 2012, with
accompanying increases in biomass and improved species composition;
and

(i1) from 2013 increased at a similar rate, or faster, than many seagrass
meadows in the regions further away from the Bund and those outside the
Harbour.

384  As to paragraphs 163(d)(iii)(2)b. and c. of the SOC, to the extent there were the Alleged
Impacts, GPC:

(a) denies the allegations in respect of any Harbour waters located more than
approximately 7 kilometres from the Bund because, if the matters pleaded in
paragraphs 163(d)(i) and (ii) of the SOC caused reduced light to plants and
organisms living in the water column (which is not admitted), such reductions did
not occur in waters more than approximately 7 kilometres from the Bund;

(b) otherwise does not admit the allegations because:

(1) the SOC does not provide particulars of the plants or organisms living in
the water column, the extent of the alleged reduction in light to those
organisms by reason of the pleaded matters, the location or locations
within the Harbour waters where there was such reduction, or the period
or periods during which there was such reduction;

(i1) it remains uncertain as to the truth or falsity of the allegation despite
having made reasonable enquiries.

385  Asto paragraphs 163(d)(iii)(3) and 163(d)(iii)(4)a. of the SOC, to the extent there were
the Alleged Impacts, GPC:

(a) denies the allegations:
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(1) because the matters pleaded in paragraphs 163(d)(i) and (ii) of the SOC,
to the extent they are true, did not cause any smothering of, or reduced
photosynthesis in, seagrasses in the Harbour waters; and

(i1) because of the matters pleaded above in response to paragraph
163(d)(iii)(2)a. of the SOC;

(b) says alternatively that, if the matters pleaded in paragraphs 163(d)(i) and (ii) of
the SOC caused smothering of or reduced photosynthesis in seagrasses (which is
denies), such impacts did not occur in waters more than approximately 7
kilometres from the Bund.

As to paragraphs 163(d)(iii)(4)b. and 163(d)(ii1)(5) of the SOC, to the extent there were
the Alleged Impacts, GPC:

(a) denies the allegations in respect of any Harbour waters located more than
approximately 7 kilometres from the Bund because, if the matters pleaded in
paragraphs 163(d)(i) and (ii) of the SOC caused reduced photosynthesis to plants
living in the water column or scouring of the seafloor (which is not admitted),
such impacts did not occur in waters more than approximately 7 kilometres from
the Bund;

(b) otherwise does not admit the allegations because:
(1) the SOC does not provide particulars of:

(A) the plants living in the water column, the alleged reduction in
photosynthesis in such plants by reason of the pleaded matters, the
location or locations within the Harbour waters where there was
such reduction, or the period or periods during which there was
such reduction;

(B)  the location or locations within the Harbour waters of the seafloor
which is alleged to have been scoured by reason of the pleaded
matters, or the period or periods during which there was such
scouring;

(11) it remains uncertain as to the truth or falsity of the allegation despite
having made reasonable enquiries.

As to paragraph 163(d)(iii)(6) of the SOC, to the extent there were the Alleged Impacts,
GPC:

(a) denies the allegations in respect of Harbour waters located more than
approximately 7 kilometres from the Bund because, if the matters pleaded in
paragraphs 163(d)(ii1)(3), (4) and/or (5) caused a loss of habitat for other benthic
organisms (which is not admitted), such loss did not occur in waters more than
approximately 7 kilometres from the Bund;

(b) insofar as the alleged loss of habitat is alleged to have been caused by the matters
pleaded in paragraphs 163(d)(iii)(3) and (4)(a) of the SOC, denies the allegations
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(©)

in respect of any of the Harbour waters for the reasons pleaded in response to
paragraphs 163(d)(iii)(3) and (4)(a) of the SOC;

otherwise does not admit the allegations because:

(1)

(ii)

(iii)

it does not admit certain allegations made in paragraphs 163(d)(iii)(4)(b)
and (5) of the SOC, as pleaded above;

the SOC does not provide particulars of the habitat alleged to have been
lost by reason of the pleaded matters, the location or locations within the
Harbour waters where there was such loss, or the period or periods during
which there was such loss;

it remains uncertain as to the truth or falsity of the allegation despite
having made reasonable enquiries.

388  As to paragraph 163(d)(iv)(1) of the SOC:

(2)

(b)

to the extent there were the Alleged Impacts, GPC:

(1)

(ii)

(iii)

denies they caused an increase in dissolved metals in any of the Harbour
Waters prior to September 2011 or after December 2012 because the
Alleged Impacts did not cause any increase in undissolved metals at those
times;

denies they caused an increase in dissolved metals in the entirety of the
Harbour waters because, to the extent the Alleged Impacts caused an
increase in dissolved metals, such increase was not experienced in any
waters other than those close to the Bund;

otherwise does not admit the allegations because:

(A)  the SOC does not provide particulars of the alleged increase in
dissolved metals, the location or locations within the Harbour
waters where there was such increase, or the period or periods
during which there was such increase;

(B) it remains uncertain as to the truth or falsity of the allegations
despite having made reasonable enquiries;

dissolved metal concentrations in the Harbour in the period between November
2010 and November 2013:

(@)

(i)

did not exceed the guideline values prescribed by the Australian Water
Quality Guidelines (AWQG) and Queensland Water Quality Guidelines
(QWQG), other than with rare exceptions as identified in Tables 2 and 4
of the expert report of Professor Maher;

did not occur at levels likely to cause harm to Commercial Species as
alleged in paragraph 165 of the SOC.

389  As to paragraph 163(d)(iv)(2) of the SOC, to the extent there were the Alleged Impacts,
GPC does not admit the allegations because:
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(2)

(b)

the SOC does not provide particulars of the alleged increase in levels of dissolved
nutrients, the location or locations within the Harbour waters where there was
such increase, or the period or periods during which there was such increase;

it remains uncertain as to the truth or falsity of the allegation despite having made
reasonable enquiries.

As to paragraph 163(d)(iv)(3) of the SOC:

(2)

(b)

(c)

to the extent there were the Alleged Impacts, GPC:

(1) denies they caused increased acidity in any waters located more than
approximately 7 kilometres from the Bund because, as pleaded above:

(A)  if PASS sediments disturbed and resuspended as a result of the
Alleged Impacts were exposed to air or dissolved oxygen and
become AASS, the impacts were highly localised due to dilution
caused by the large volumes of water in the Harbour;

(B)  disturbance and resuspension of PASS sediments caused by the
Alleged Impacts did not have any material impact on water
quality of waters located more than approximately 7 kilometres
from the Bund;

(i1) otherwise does not admit the allegations because:

(A)  the SOC does not provide particulars of the alleged increase in
acidity, the location or locations within the Harbour waters where
there was such increase, or the period or periods during which
there was such increase;

(B) it remains uncertain as to the truth or falsity of the allegation
despite having made reasonable enquiries;

the water quality monitoring program carried out by the Queensland Department
of Environment and Heritage Protection (DEHP) between September 2011 and
September 2012 did not detect pH levels below 7.6 within the Harbour;

any increase in acidity would have been diluted and neutralised by the high
alkalinity of the seawater in the Harbour.

As to paragraph 163(d)(iv)(4) of the SOC:

(2)

to the extent there were the Alleged Impacts, GPC does not admit the allegations
because:

(1) the SOC does not provide particulars of the alleged reduction in levels of
dissolved oxygen, the location or locations within the Harbour waters
where there was such reduction, or the period or periods during which
there was such reduction;

(11) it remains uncertain as to the truth or falsity of the allegation despite
having made reasonable enquiries;
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(b) data logging of dissolved oxygen sensors within the Harbour did not show
significant or sustained depletion of oxygen at any site locations.

392  Further as to paragraph 163(d)(iv) of the SOC, if the plaintiffs allege that the Alleged
Impacts caused “non-particulate changes” other than the matters pleaded in paragraphs
163(d)(iv)(1), (2), (3) and (4) of the SOC, then, to the extent there were the Alleged
Impacts, GPC does not admit the allegations because:

(a) the SOC does not provide identify or provide any particulars of such other “non-
particulate changes”;

(b) it remains uncertain as to the truth or falsity of the allegation despite having made
reasonable enquiries.

393  Asto paragraph 164(a) of the SOC, GPC denies the allegations because:

(a) it denies the Particulate Effects to the extent and for the reasons pleaded above in
response to paragraphs 163(d)(ii1)(1)-(6) of the SOC;

(b) to the extent there were the Particulate Effects:
(1) they did not spread in the manner alleged;

(i1) they did not extend to waters located more than approximately 7
kilometres from the Bund;

(i)  they did not spread at levels capable of causing harm to Commercial
Species as alleged in paragraph 165 of the SOC.

394  As to paragraph 164(b) of the SOC:
(a) GPC denies the allegations because:

(1) it denies there were the Chemistry Effects to the extent and for the
reasons pleaded above in response to paragraphs 163(d)(iv)(1) and (3) of
the SOC;

(11) to the extent there were the Chemistry Effects, they did not spread in the
manner alleged and into the entirety of the Affected Waters;

(b) there was a high rate of dilution both inside and outside of the Harbour such that,
to the extent there were the Chemistry Effects and they spread, they did not
spread at levels capable of causing harm to Commercial Species as alleged in
paragraph 165 of the SOC.

395  Asto paragraph 165 of the SOC, GPC denies the allegations because:

(a) there were not the Particulate Effects or the Chemistry Effects to the extent
pleaded above, in response to paragraphs 163(d)(iii) and (iv) of the SOC;

(b) to the extent there were the Particulate Effects or the Chemistry Effects, they did
not spread as alleged in paragraph 164 of the SOC, as pleaded above in response
to that allegation;
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(©)

(d)

to the extent there were the Particulate Effects or the Chemistry Effects and they
spread as alleged:

(1) they did not persist until 18 June 2021 as alleged; and

(i1) they did not spread at levels capable of causing the harm to Commercial
Species alleged in paragraph 165 of the SOC;

of the further matters pleaded below in further specific response to paragraphs
165(a) to 165(n) of the SOC.

As to paragraph 165(a) of the SOC, GPC denies the allegations because:

(2)

(b)

(©)

the “ecological effects” are alleged to be the matters pleaded in paragraph 163 of
the SOC;

GPC denies the allegations in paragraph 163 of the SOC to the extent and for the
reasons pleaded above;

the evidence referred to in the particulars does not support the allegation.

As to paragraph 165(b) of the SOC, GPC denies the allegations because:

(2)

(b)

(c)

to the extent there were Contamination Effects as alleged, the Contamination
Effects:

(1) were not of a magnitude to cause the harm to Commercial Species alleged
in paragraph 165(b) of the SOC;

(11) were not the cause of any deaths or damage to marine life, including the
Commercial Species, in the Affected Waters;

(ii1))  alternatively, were not the cause of all deaths or damage to marine life,
including the Commercial Species, in all parts of the Affected Waters
during all of the period to 18 June 2021;

the evidence referred to in paragraph A of the particulars does not support the
allegation;

it cannot be inferred from the data or analysis referred to in paragraph B of the
particulars that the alleged deaths or damage to marine life, including the
Commercial Species, in Affected Waters was caused by the Contamination
Effects.

As to paragraphs 165(c)-(e) of the SOC, GPC:

(2)

(b)

says that disease and skin rashes in numerous Commercial Species caught in the
Harbour were reported prior to 6 September 2011, as pleaded below in response
to paragraph 165(1) of the SOC;

denies the allegations because, to the extent there were Contamination Effects:

276



399

400

(1) the incidence of disease and skin rashes in various Commercial Species
caught in the Harbour prior to 6 September 2011 is inconsistent with the
allegation that disease and/or skin rashes in Commercial Species in
Affected Waters was caused, from on or around 6 September 2011, by the
Contamination Effects;

(i1) the Contamination Effects were not of a magnitude to cause the harm to
Commercial Species alleged in paragraphs 165(c) to (e) of the SOC;

(iii))  the Contamination Effects were not the cause of any disease, parasitism
or haemorrhagic skin rashes in the Commercial Species in the Affected
Waters;

(iv)  alternatively, the Contamination Effects were not the cause of all disease,
parasitism or haemorrhagic skin rates in the Commercial Species in all
parts of the Affected Waters during all of the period to 18 June 2021;

(v) the evidence referred to in the particulars does not support the allegations.

As to paragraph 165(f) of the SOC, GPC:

(a)

(b)

(©)

denies that the Contamination Effects had the effect of killing or damaging
seagrass for the reasons pleaded above in response to paragraph 163(d)(iii)(2)(a)
of the SOC;

denies that the Contamination Effects had the effect of killing or damaging
mangroves and other benthic primary producers in the Affected Waters in the
period from 6 September 2011 to 18 June 2021, because to the extent there were
the Contamination Effects:

(1) they did not have that effect because they were not at a level capable of
causing harm as alleged in paragraph 165(f) of the SOC;

(11) alternatively, they did not have that effect on all Commercial Species in
all parts of the Affected Waters during all of the period to 18 June 2021,

says that the SOC does not plead any material facts to establish a connection
between the matters alleged and the claimed loss and damage.

As to paragraph 165(g) of the SOC, GPC denies the allegations because, to the extent
there were the Contamination Effects:

(2)

(b)

they were not of a duration or extent to cause harm to Commercial Species as
alleged in paragraph 165(g) of the SOC;

they did not cause a reduction in catch or catch per unit effort (CPUE) of
Commercial Species in the Affected Waters after 6 September 2011, from which
it can be inferred that:

(1) they did not adversely affect the reproduction and/or growth of
Commercial Species in Affected Waters;
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(11) alternatively, they did not have such an effect on all Commercial Species
in all parts of the Affected Waters during all of the period to 18 June
2021;

(c) the evidence referred to in the particulars does not support the allegation.

401  As to paragraph 165(h) of the SOC, GPC denies the allegations because, to the extent the
Contamination Effects occurred:

(a) they were not of a duration or extent to cause harm to Commercial Species as
alleged in paragraph 165(h) of the SOC;

(b) they did not cause a reduction in catch or CPUE of Commercial Species in the
Affected Waters after 6 September 2011, from which it can be inferred that:

(1) they did not deter mobile or migratory Commercial Species from
entering, or remaining in, Affected Waters;

(11) alternatively, they did not have such an effect on all Commercial Species
in all parts of the Affected Waters during all of the period to 18 June
2021;

(c) the evidence referred to in the particulars does not support the allegation.
402  As to paragraph 165(i) of the SOC, GPC:
(a) in respect of the matters referred to in paragraph A of the particulars:

(1) admits that during the period from 16 September 2011 to 7 October 2011
restrictions were placed on the taking of fish and the use of fishing
apparatus in a declared quarantine area within the Port (being the area
described in particulars B.a and B.b of paragraph 70 of the SOC);

(11) says that those restrictions:

(A)  were imposed by the Emergency Port Closure Declaration,
pleaded above, which was approved by the chief executive under
section 96(1) of the Fisheries Act; and

(B) ceased to apply on 7 October 2011 by reason of the Fisheries
(Gladstone Harbour and Surrounding Waters) Emergency Disease
and Quarantine Repeal Declaration 2011 (Emergency Port
Closure Repeal Declaration);

(ii1))  denies that the restrictions were caused by the Contamination Effects
because, to the extent there were the Contamination Effects, they were not
the cause of the restrictions because:

(A)  paragraph 165 of the SOC alleges that the Contamination Effects
adversely affected the ecology of Affected Waters and
Commercial Species in Affected Waters from on or around 6
September 2011;
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(b)

(B)  the Explanatory Notes to the Emergency Port Closure Repeal
Declaration state that the Emergency Port Closure Declaration
was made after Fisheries Queensland became aware of coral trout
and barramundi with commercial catches in the Gladstone Region
being landed with obvious signs of disease, including blisters and
blindness, bulging/red eyes, rashes and severe lesions;

(C)  the Explanatory Notes to the Emergency Port Closure Declaration
stated that, in early August 2011, Fisheries Queensland became
aware that coral trout and barramundi from commercial catches in
the Gladstone region were being landed with obvious signs of
disease, including blisters and blindness, and other systems
including bulging/red eyes, rashes and severe lesions;

(D)  in the premises, the Emergency Port Closure Declaration was
made because of matters which had occurred, and had been
brought to the attention of Fisheries Queensland, before the
Contamination Effects are alleged to have caused adverse effects
on the ecology of Affected Waters and Commercial Species in
Affected Waters;

(E) accordingly, the Contamination Effects cannot have been, and
were not, the cause of the Emergency Port Closure Declaration
and the restrictions imposed by it;

in respect of the restrictions referred to in paragraph B of the particulars:

(@)

(i)

(iii)

does not admit there were “observations by DAF as to the reduced catch
... of saucer scallops in Affected Waters over the period 2012 to date”,
because:

(A)  the SOC does not provide particulars of those observations;

(B) GPC remains uncertain as to the truth or falsity of the allegations
despite having made reasonable enquiries;

does not admit that the acts or omissions alleged in paragraphs Ba, Bb

and Bc of the particulars occurred by reason of observations by DAF as to
the reduced catch of saucer scallops in Affected Waters over the period
2012 to date, because it does not admit the matters referred to in
subparagraph (i) above and it remains uncertain as to the truth or falsity of
the allegations despite having made reasonable enquiries;

as to the acts and omissions referred to in paragraphs B.a, B.b and B.c of
the particulars:

(A)  denies that amendments as alleged were made to the Fisheries
(East Coast Trawl) Management Plan 2010 on 9 January 2017,
because no such amendments were made on that date;

279



(B)

©

(D)

(E)

says that the Fisheries (East Coast Trawl) Management Plan 2010
was amended, with effect from 16 December 2016, to provide
that:

(1) a person must not, in the east coast trawl fishery waters
(which included Affected Waters), take or possess scallops
during the period from 1 May to 31 October (by section
10);

(2) a person must not, in the SRAs, possess or use a trawl net
or possess or use a relevant boat (as defined) (by section
21);

Particulars

These amendments were made by the Fisheries (East Coast Trawl)
(Scallops) Amendment Management Plan 2016 (Subordinate
Legislation 2016, No 238), sections 3 and 4.

says that these amendments were made because:

(1) a quantitative stock assessment for scallop in 2016, to
determine the sustainability of the scallop fishery, found
that the biomass was at the lowest in the recorded history
of the fishery, and concluded that the likely current status
of the saucer scallop fishery to be “recruitment
overfished”;

(2) the policy objective of the amendments was to implement
sustainability measures that provide for the recovery of the
stocks and to restore the fishery for the long term;

Particulars

Explanatory notes for Fisheries (East Coast Trawl) (Scallops)
Amendment Management Plan 2016 (Subordinate Legislation
2016, No 238). The Explanatory notes refer to a “quantitative stock
assessment”, which is a report titled “Quantitative assessment of
the Queensland saucer scallop (Amusium balloti) fishery, 2016
dated November 2016 prepared by DAF [GPC.400.007.9605].

says that the Fisheries (East Coast Trawl) Management Plan 2010
was repealed with effect from 28 May 2019;

Particulars

Fisheries (Sustainable Fisheries Strategy) Amendment Regulation
2019, section 58.

otherwise does not admit the matters alleged because it remains

uncertain as to their truth or falsity despite having made
reasonable enquiries;
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(c)

(iv)

(V)

denies that, if and to the extent there were observations by DAF as to the
reduced catch of saucer scallops in Affected Waters over the period 2012
to date (which is not admitted), those reductions in catch were the result
of the Contamination Effects, because, to the extent there were the
Contamination Effects, they were not the cause of reductions in the catch
of saucer scallops in Affected Waters since 2012, as pleaded above;

in the premises, denies that, to the extent there were the acts and
omissions referred to in paragraphs B.a, B.b and B.c, they were caused by
the Contamination Effects;

in respect of the restrictions referred to in paragraph C of the particulars:

(@)

(i)

(iii)

(iv)

denies that the Fisheries Regulation 2008 was amended on 11 December
2015 alleged, because it was not amended as alleged on that date;

says that:

(A)  with effect from 1 November 2015, the Fisheries Regulation 2008
was amended by introducing a new Chapter 2, Part 12A and
amending Schedule 1, Part 2;

Particulars

These amendments were made by the Fisheries and Another
Regulation Amendment Regulation (No 1) 2015, which commenced
on 1 November 2015.

(B) by reason of the amendments, the Fisheries Regulation 2008
provided that a regulated person must not, in the regulated waters
as defined by section 123 A (inter alia) use a relevant net (as
defined) for taking fish for trade or commence (2015 Net Fishing
Restrictions);

says that, with effect from 28 May 2019, the Fisheries Regulation 2008
was amended to omit Chapter 2, Part 12A such that the Fisheries
Regulation 2008 no longer imposed the 2015 Net Fishing Restrictions;

Particulars

Fisheries (Sustainable Fisheries Strategy) Amendment Regulation 2019,
section 8.

says that the SOC does not plead material facts to establish a causative
connection between:

(A) the alleged Contamination Effects; and

(B)  the 2015 Net Fishing Restrictions, or the restrictions alleged in
paragraph C of the particulars to paragraph 165(i) of the SOC;

says that the Explanatory Memorandum to the Fisheries and Another
Regulation Amendment Regulation (No 1) 2015:
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(d)

(A)  did not refer to the Contamination Effects or state or indicate that
2015 Net Fishing Restrictions were made as a result of the
Contamination Effects;

(B) included the following statements in respect of the 2015 Net
Fishing Restrictions:

(1) the Queensland Government’s Sustainable Fishing Policy
(the Policy) was an election commitment;

(2) part of the Policy was a commitment to establish three net-
free fishing zones in north and central Queensland;

3) the amendment regulation implemented this and other
parts of the Policy;

(4) the Policy objectives of the amendment regulation
included to establish the three net-free fishing zones;

(5) the purpose of establishing net free zones was to increase
the economic value of the state’s fisheries resource;

(6) the net free zones would increase the economic value of
the resource by enhancing recreational fishing in these
areas, recognising that the total value of fish caught by
recreational fishing tourists includes spending on local
tourism related businesses such as charter boats, caravan
parks and bait and tackle suppliers;

(vi)  says that, to the extent there were the Contamination Effects, they were
not the cause of the 2015 Net Fishing Restrictions in the premises of the
matters pleaded in paragraphs (v) above;

in respect of the matters referred to in paragraph D of the particulars to paragraph
165(i) of the SOC:

(1) does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries;

(11) says that, in any event, the matters do not support, and are irrelevant to,
the allegation in paragraph 165(i) of the SOC, because they do not refer to
any closure or restriction of fishing and/or harvesting of the Commercial
Species in Affected Waters during the period from on or around 6
September 2011 to 18 June 2021.

403  As to paragraph 165(j) of the SOC, GPC:

(2)

says that the SOC is ambiguous as to whether the pleaded reductions in volume
and catches of the Commercial Species in Affected Waters are:

(1) reductions compared to volumes and catches during a period prior the
alleged commencement of the Contamination Effects on 6 September
2011 and, if so, which prior period;
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(b)

(c)

(d)

(11) reductions compared to the volumes and catches which it is alleged would
have pertained during the period from 6 September 2011 to 18 June 2021
had the Contamination Effects not occurred;

in respect of all Commercial Species, does not admit there were reductions in the
volumes and catches in the period from 6 September 2011 to 18 June 2021, as
compared to the volumes and catches during a period prior to 6 September 2011,
because:

(1) the SOC does not identify the prior period against which the comparison
1s made;

(i1) it remains uncertain as to the truth or falsity of the allegation despite
having made reasonable enquiries;

in respect of all Commercial Species, denies that there were the alleged
reductions in volumes and catches in the period from 6 September 2011 to 18
June 2021, as compared to the volumes and catches which would have pertained
during that period had the Contamination Effects not occurred, because to the
extent there were the Contamination Effects:

(1) they did not cause such reductions in any part of the Affected Waters;

(i1) alternatively, they did not cause such reductions in all Commercial
Species in all parts of the Affected Waters during all of the period to 18
June 2021,

in the premises of the matters pleaded above in response to paragraphs 165(a) to
(1) of the SOC;

in respect of all Commercial Species, denies that the Contamination Effects
adversely affected the recruitment of Commercial Species into fisheries in the
Affected Waters in the period from 6 September 2011 to 18 June 2021 because,
to the extent there were the Contamination Effects:

(1) they did not have such effect in any part of the Affected Waters;

(i1) alternatively, they did not have that effect on all Commercial Species in
all parts of the Affected Waters during all of the period to 18 June 2021,

in the premises of the matters pleaded above in response to paragraphs 165(g)
and (h) of the SOC.

404  As to paragraph 165(k) of the SOC, GPC:

(2)

(b)

does not admit that, from on or around 6 September 2011 to 18 June 2021, there
was a reduction in the marketable quality of Commercial Species caught in the
Affected Waters because it remains uncertain as to its truth or falsity despite
having made reasonable enquiries;

denies that, to the extent there was a reduction in the marketable quality of
Commercial Species as alleged, the cause of the reduction was the Contamination
Effects, because to the extent there were the Contamination Effects:
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(1) the Harbour fishery closure and scallop fishery restrictions were not
caused by the Contamination Effects, for the reasons pleaded in response
to paragraph 165(i) of the SOC;

(i1) any outbreaks or incidence of disease, parasitism or haemorrhagic skin
rashes in Commercial Species were not caused by the Contamination
Effects, for the reasons pleaded in response to paragraph 165(c)-(e) of the
SOC;

(©) says that the SOC does not allege that, but for the Contamination Effects, there
would have been:

(1) improved marketable quality of Commercial Species within the Affected
Waters;

(i1) consequential additional income received by any of the Group Members,

such that the SOC does not plead any material facts to establish a connection
between the matters alleged and the claimed loss and damage.

405  As to paragraph 165(1) of the SOC, GPC:
(a) says that prior to 6 September 2011, from in or about March 2011:

(1) fish, crabs, prawns and other aquatic species which had been caught in
parts of the Affected Waters were reported to have suffered from disease
and illness, including blisters, blindness, bulging/red eyes, rashes and
severe lesions;

(11) there were public concerns expressed regarding the health of fish, crabs,
prawns and other aquatic species in and around Gladstone Harbour;

Particulars of (i) and (ii)

(A)  On or about 20 May 2011, Law Essentials sent a letter to DEEDI
[GPC.300.002.3340] which stated that they represented a large
number of commercial fishing business operators and that they
had identified from consultation with their clients impacts which
included seafood quality decline and disease in fish and crabs.

(B) On or about 16 June 2011, Law Essentials sent a letter to DEEDI
[GPC.001.003.0354] which referred to:

(1) ulcerated crabs;

(2) fish with rashes at various sites within the Port in recent
times;

3) salmon with rashes (particularly near the dredge spoil
dumpsite at the harbour entrance);
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©)

(D)

(E)

(F)

(G)

(4) unsaleable harbour prawns due to soft and marked shells;
and

&) declining catch rates for crab and net fishers.

On or about 20 June 2011, Law Essentials sent a letter to W P
Petersen [GPC.200.032.2237], which:

(1) stated “... if recreational fishers go to the media with
ulcerated crabs, or dead product keeps appearing in
papers, it will become very difficult to sell crabs and
estuary fish no matter where they are taken in the
region!”;

(2) referred to “concerns about crab, prawn and fish health”.

On or about 12 July 2011, Law Essentials sent a letter to W P
Petersen [GPC.200.032.1959], which:

(1) stated that “there are many problems with the health of
fish and crabs in the port”;

(2) referred to a letter that had been sent to the Environment
Minister with photos of diseased cobia, shark, crabs,
bream and turtles.

As pleaded above, the Explanatory Notes to the Emergency Port
Closure Declaration stated that, in early August 2011, Fisheries
Queensland became aware that coral trout and barramundi from
commercial catches in the Gladstone region were being landed
with obvious signs of disease, including blisters and blindness,
and other systems including bulging/red eyes, rashes and severe
lesions.

On 19 August 2011, the Fraser Coast Chronicle published an
article titled “Fisherman fears for harbour” [GPC. 002.010.0124],
which:

(1) referred to a statement by a Fisheries Queensland
spokesperson that the department was aware of concerns
over coral trout, and had established a working group to
investigate reports of ill or dead coral trout in Gladstone
Harbour;

(2) reported a statement by a commercial fisherman based in
Gladstone Marina that buyers were reluctant to buy live
trout from fisherman in Gladstone because they were
concerned over the health of their product.

On 22 August 2011, the Gladstone Observer published an article
titled “Blind barramundi raises questions” [GPC.002.007.0014],
which:
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(H)

(D

Q)

(1) included a photograph of a barramundi which was
described as having been caught in the Calliope Rover and
apparently blind, and described the photograph as showing
strange form where the eyes should be;

(2) referred to health problems for marine animals in
Gladstone this year, and stated that those problems had
been blamed on a variety of causes.

On 2 September 2011, the Gladstone Observer published an
article titled “Ports CEO defends dredging” [GPC.002.010.0137],
which referred to a media conference at which the CEO of GPC
had stated that he understood community anxiety over the
extraordinary number of marine animal deaths that year.

The Queensland Government’s report titled “Gladstone Harbour —
Fish Health Investigation — 2011-2012” [GPC.999.001.7464;
GPC.300.019.0520] recorded that:

(1) the investigation occurred in response to public concerns
regarding fish health in Gladstone Harbour, which had
been raised with DEEDI in August 2011;

(2) the majority of the concerns were regarding skin redness,
lesions and eye damage observed on barramundi caught
from the Boyne Rover or within its vicinity;

3) further reports included unusual skin redness and
occasional lesions observed on a range of fish species
from Gladstone Harbour, as well as an increase in the
incidence of shell erosion on mud crabs;

4) the first reports of abnormalities in fish were received
months after a major flood event happened in Gladstone
from December 2010 until early 2011;

&) the initial response, commencing in August 2011,
investigated fish with visible abnormalities (e.g. missing
scales and redness), and signs of disease to indicate the
cause of the observed issues;

(6) in August 2011, the Queensland Government received
reports of barramundi and subsequently other species
being caught with obvious signs of ill health, including
bulging/red eyes, blindness, severe skin lesions and skin
discolouration.

From in or about March 2011 to 6 September 2011, illness or

disease was identified in respect of at least the following species
in or near Gladstone Harbour: barramundi, salmon, blue salmon,
flat salmon, king salmon, shark, diamond sale mullet, sea mullet,
crabs, whiting, oyster crackers, bream, butter bream, sea catfish,
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(b)

(©)

(d)

cobia, mackerel, Spanish mackerel, leatherjackets, yellowfin,
grunter, queenfish, javelin fish, bony herring and mahi mahi.

does not admit that, from on or around 6 September 2011 to 18 June 2021, there
was a public perception that all Commercial Species caught in the Affected
Waters were tainted or contaminated, because it remains uncertain as to the truth
or falsity of the allegation despite having made reasonable enquiries;

denies that, to the extent there was a public perception during that period as
alleged, the cause of the perception was the Contamination Effects, because to the
extent there were the Contamination Effects, the cause of the perception was not
the Contamination Effects but was:

(@)

(i)

the facts and circumstances pleaded in paragraph (a) above, which
occurred before the Contamination Effects are alleged to have adversely
affected the ecology of Affected Waters and Commercial Species in
Affected Waters;

further or alternatively, the Emergency Port Closure Declaration and the
restrictions which it imposed, which were not caused by the
Contamination Effects as pleaded above;

as to the allegation that the alleged public perception adversely affected the
market price for Commercial Species in the Affected Waters:

(1)

(i)

(iii)

does not admit that there was the alleged perception and denies that any
such perception was caused by the Contamination Effects, as pleaded
above;

to the extent there was the alleged perception caused by the
Contamination Effects (which is denied), does not admit that the
perception adversely affected the market price for Commercial Species in
the Affected Waters because:

(A)  the plaintiffs have not provided particulars of the alleged effect of
the perception on the market price, for any Commercial Species,
during any of the period alleged (being from on or around 6
September 2011 to 18 June 2021);

(B) it remains uncertain as to the truth or falsity of the allegation
despite having made reasonable enquiries;

says that, in respect of prawns, scallops and Moreton Bay bugs, the
allegation is not consistent with the sale prices achieved by Murphy for
those products before and during the period referred to in paragraph 165
of the SOC.

Particulars

The average price per kilogram achieved on the sale of prawns was as
follows:
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Financial year Average price / kg
FY09 17.80
FY10 16.91
FYI11 16.98
FY12 20.01
FY13 19.21
FY14 17.96
FY15 19.70
FY16 21.31
FY17 22.15
FY18 21.74
FY19 21.18
FY20 18.85
FY21 (to 20 April 2021) 20.59

The average price per kilogram achieved on the sale of scallops was as
follows:

Financial year Average price / kg
FY09 8.81
FY10 2.57
FYI11 3.00
FY12 3.87
FY13 2.81
FY14 3.47
FY15 4.41
FY16 3.80
FY17 7.44
FY18 6.23
FY19 2.11
FY20 3.16
FY21 (to 20 April 2021) 3.26

The average price per kilogram achieved on the sale of Moreton Bay bugs
was as follows:
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Financial year Average price / kg
FY09 24.69
GY10 20.91
FYI11 16.72
FY12 22.55
FY13 21.00
FY14 19.40
FY15 20.04
FY16 21.53
FY17 23.70
FY18 26.86
FY19 27.85
FY20 28.46
FY21 (to 20 April 2021) 29.83

(iv)  says further that the SOC does not allege that, but for the pleaded public
perception, there would have been:

(A)  ahigher market price for Commercial Species within the Affected
Waters;

(B)  consequential additional income received by any of the Group
Members,

such that the SOC does not plead any material facts to establish a
connection between the matters alleged and the claimed loss and damage.

406  As to paragraph 165(m) of the SOC, GPC:

(2)

(b)

says that the SOC is ambiguous as to whether the pleaded reductions are alleged
to be:

(1) reductions as compared to the availability, on-sale prices and income
during a period prior the alleged commencement of the Contamination
Effects on 6 September 2011 and, if so, which prior period;

(i1) reductions as compared to the availability, on-sale prices and income
which would have pertained during the period from 6 September 2011 to
18 June 2021 had the Contamination Effects not occurred;

as to the alleged reductions in the availability of Commercial Species for
processing or purchase and re-sale, and alleged reductions in on-sale prices:

(1) does not admit there were such reductions in the period from 6 September
2011 to 18 June 2021 as compared to the availability and on-sales prices
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prior to 6 September 2011, because it remains uncertain as to the truth or
falsity of the allegations despite having made reasonable enquiries;

(11) denies that there were such reductions in the period from 6 September
2011 to 18 June 2021, as compared to the availability and on-sale prices
which would have pertained during that period had the Contamination
Effects not occurred, because to the extent there were the Contamination
Effects they were not the cause of such reductions in the premises of the
matters pleaded above in response to paragraphs 165(a) to (1) of the SOC;

(©) as to the alleged reductions in income:

(1) insofar as Murphy, as trustee of the Murphy Operator Trust, is a
Commercial Fishing Group Member, Fish Handling Group Member
and/or Wholesaler Group Member, denies that there was a reduction in
income in the period 6 September 2011 to 18 June 2021, as compared to
income prior to 6 September 2011, because the reported sales income was
higher for every financial year in the period from FY2012 to FY2020 than
in any prior financial year;

Particulars

Summary of Normalised Financial Statements as set out at paragraph 134
of the expert report of Joseph Box dated 30 November 2023.

(i1) otherwise does not admit that, in the period from 6 September 2011 to 18
June 2021, there was a reduction in the income of any of the Commercial
Fishing Group Members, Fish Handling Group Members or Wholesaler
Group Members, as compared to the income of those group members
prior to 6 September 2011, because it remains uncertain as to the truth or
falsity of the allegation despite having made reasonable enquiries;

(ii1))  denies that there was a reduction in the income of any of the Commercial
Fishing Group Members, Fish Handling Group Members or Wholesaler
Group Members during the period from 6 September 2011 to 18 June
2021, as compared to the income the person would have earned during
that period had the Contamination Effects not occurred, because to the
extent there were the Contamination Effects they were not the cause of
the reduction in the premises of the matters pleaded above in response to
paragraphs 165(a) to (1) of the SOC;

(d) says further that, to the extent:
(1) there were the Contamination Effects; and

(i1) reductions as alleged were caused by such Contamination Effects having
caused the matters pleaded in paragraphs 165(j), (k) or (1) of the SOC,

such reductions were not experienced in relation to all Commercial Species or for
the whole of the period from 6 September 2011 to 18 June 2021.

407  As to paragraph 165(n) of the SOC, GPC denies the allegations because:
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408

(2)

(b)

to the extent there were the Contamination Effects, they did not occur in all of the
Affected Waters during all of the period from 6 September 2011 to 18 June 2021;

insofar as Murphy, as trustee of the Murphy Operator Trust, is a Fish Handling
Group Member:

(@)

(i)

there was no change in its financial performance after the alleged
commencement of the Contamination Effects;

the reported sales income was higher for every financial year in the period
from FY2012 to FY2020 than in any prior financial year.

As to paragraph 166 of the SOC, GPC:

(a)

(b)

(c)

says that paragraph 166 does not identify:

(@)

(i)

the period during which it is alleged that the matters pleaded in
paragraphs (d)(i) to (iv) would have occurred, but for the alleged breaches
and the Contamination Effects, other than the reference to the Claim
Period in paragraphs A.a and A.e of the particulars;

for any of the Commercial Species, the additional or increased quantity
that it is alleged would have inhabited Affected Waters;

denies the allegations because:

(1)

(ii)

(iii)

it denies the alleged breaches, for the reasons pleaded above in response
to the allegations of breach;

it denies there were the Contamination Effects to the extent and for the
reasons pleaded above in response to paragraphs 163 and 164 of the SOC;

to the extent there were the Contamination Effects, because of the matters
pleaded above in response to paragraph 165 of the SOC;

says further, in respect of saucer scallops in the Affected Waters:

(@)

(i)

there has been a long-term decline in the population since the 1980s,
caused by recruitment overfishing;

in the period from 2005 to 2021, the total quantity of scallop caught by
Murphy and/or related companies, and average quantity of scallop caught
by Murphy and/or related companies per fishing day, was as follows:

Financial year Total kg Kg per fishing day
2005 27,195 Data not available
2006 21,580 Data not available
2007 200,403 1,113
2008 76,377 1,032
2009 179,025 837
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Financial year Total kg Kg per fishing day
2010 97,078 1,245
2011 42,735 628
2012 79,851 446
2013 237,024 1,000
2014 102,635 622
2015 79,052 648
2016 61,556 474
2017 15,637 117
2018 137,963 552
2019 69,696 250
2020 46,173 323
2021 25,728 185

(i11))  in the premises of the matters pleaded in paragraphs (i) and (ii) above, to
the extent there were the Contamination Effects, it cannot be inferred that,
but for such Contamination Effects:

(A)  Murphy, as trustee of the Murphy Operator Trust, and
Commercial Fishing Group Members would have:

(1) achieved a CPUE during the Claim Period which was no
less than the average CPUE achieved during the period
from 2005 to 2012; and

(2) earned profits at a rate no less than profit rates average
achieved during the period from 2005 to 2012;

(B) scallop processing operations of Tobari, as trustee of the Tobari
Fisheries Trust, and SPW, as trustee of the SPW Family Trust,
would have continued, after 2011, at not less than the average rate
observed during the period 2005 to 2011.

409  As to paragraph 167 of the SOC, GPC denies the allegations because it:

(2)

(b)

(c)

denies there was a breach of the Bund Works Duty or the Subclaim Bund Works
Duty as alleged, for the reasons pleaded above in response to those allegations of
breach;

denies that loss and damage was suffered as alleged in paragraph 166 of the SOC,
for the reasons pleaded in response to that paragraph;

denies that, if there was a breach or breaches as alleged and loss and damage was
suffered as alleged, such loss and damage was a natural and foreseeable
consequence of either or both breaches, because:
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(1) the prospect of such loss and damage was not referred to in the
Conditions or any of the documents referred to above in response to the
allegations made in paragraph 49(a) of the SOC;

(i1) the prospect of such loss and damage was not referred to in the modelling
referred to in paragraph B of the particulars to paragraph 167 of the SOC
and was not reasonably to have been foreseen by GPC as a result of such
modelling;

(iii))  the Project Compensation Scheme referred to in paragraph C of the
particulars to paragraph 167 was not a scheme which contemplated or
provided compensation for loss and damage of the type pleaded in
paragraph 166 of the SOC but was a scheme which contemplated and
provided compensation for financial losses to existing commercial fishing
operators to cover temporary and permanent loss of access to fishing
areas and marine fish habitat;

(iv)  loss and damage of the type alleged in paragraph 166 of the SOC had not
eventuated as a consequence of earlier dredging and depositing activities
undertaken in the Port, as pleaded above;

v) the natural and foreseeable consequences of the alleged breaches did not
include loss and damage of the type alleged in paragraph 166 of the SOC.

410  As to paragraph 168 of the SOC, GPC denies the allegations because it:

(2)

(b)

(c)

denies there was a breach of the Bund Works Duty or the Subclaim Bund Works
Duty as alleged, for the reasons pleaded above in response to those allegations of
breach;

denies that the Group Members or Claimants suffered loss and damage as
alleged, for the reasons pleaded in response to those allegations;

denies that, if there was:

(1) a breach of the Bund Works Duty and the Group Members suffered loss
and damage as alleged; and/or

(11) a breach of the Subclaim Bund Works Duty and the Claimants suffered
loss and damage as alleged,

that the breach was a necessary condition of the occurrence of such loss and
damage, within the meaning of section 11(1)(a) of the CLA, because:

(ii1))  of the matters pleaded above in response to paragraphs 163 to 167 of the
SOC;

(iv)  there is insufficient evidence to support a finding that on the balance of
probabilities the breach was a necessary condition of the occurrence of
such harm, and the breach was not a necessary condition of the
occurrence of such harm;
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(v) there is insufficient evidence to support a finding that on the balance of
probabilities the breach was the factual cause of reductions in quantity or
quality of Commercial Species as alleged in the SOC, and the breach was
not the factual cause of reductions in quantity or quality of Commercial
Species as alleged in the SOC;

(vi)  the loss and damage would have been suffered even if the breach had not
occurred.

411  As to paragraph 169(a) of the SOC, GPC:

(a) does not admit the allegation because the intended meaning is ambiguous and
GPC remains uncertain as to the truth or falsity of the allegation despite having
made reasonable enquiries;

(b) says that the Risk of Harm and the Subclaim Risk of Harm, as alleged in the
SOC, do not refer to the Contamination Effects.

412 As to paragraph 169(b) of the SOC:
(a) GPC denies the allegations because:

(1) if one or more of the alleged breaches of duty (each of which is denied)
was a necessary condition of the occurrence of the harm alleged in the
SOC (which is denied), such “factual causation” (within the meaning of
section 11(1)(a) of the CLA) would be capable of being established;

(i1) there is not, and was not at any material time, an absence of scientific
knowledge relevant to the plaintiffs’ ability to establish factual causation,
if an alleged breach of duty was a necessary condition of the occurrence
of the harm alleged in the SOC;

(ii1))  none of the evidence referred to in the particulars to paragraph 169(b) of
the SOC identifies any such absence of scientific knowledge;

(b) this proceeding is not an “exceptional case” within the meaning of section 11(2)
of the CLA;

(c) there are no "established principles”, within the meaning of section 11(2) of the
CLA, the application of which would permit the court to decide that factual
causation should be accepted as satisfied pursuant to section 11(2), in the
circumstances of the pleaded claims, if factual causation within the meaning of
section 11(1)(a) is not satisfied.

413  As to paragraph 169(c) of the SOC:

(a) prior to commencement of the Project Works, the Project Works cannot have had
any causative effects;

(b) accordingly, GPC admits that, prior to the commencement of the Project Works,
there was no practical means by which direct observations of factual causation
between the Project Works and the Contamination Effects could have been made
or collected;
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414

415

(©)

(d)

(e)

(®

GPC admits that, if the Contamination Effects occurred as alleged, prior to
commencement of the Contamination Effects there was no practical means by
which direct observations of factual causation between the Project Works and the
Contamination Effects could have been made or collected;

GPC otherwise does not admit the allegations because it remains uncertain of
their truth or falsity despite having made reasonable enquiries;

it is not relevant to the application of section 11(1) of the CLA to consider
“factual causation” between the Project Works and the Contamination Effects
because:

(1) section 11(1) of the CLA provides that a decision that a breach of duty
caused particular harm comprises, as an element, that a breach of duty
was a necessary condition of the occurrence of the harm;

(11) section 11(1) of the CLA does not involve an enquiry as to whether the
Project Works were a necessary condition of the occurrence of the harm;

the matters alleged are irrelevant to the application of section 11(2) of the CLA
and whether factual causation should be accepted as satisfied pursuant to section
11(2) if factual causation within the meaning of section 11(1)(a) is not satisfied.

As to paragraph 169(d) of the SOC, GPC:

(2)

(b)
(©)

pleads on the basis that the “said breaches” is intended to refer to the breaches
alleged in paragraph 167 of the SOC;

denies the allegations because there were not those breaches, as pleaded above;

repeats and relies on the matters pleaded above in response to paragraphs 163 to
165 of the SOC (which are identified in the particulars to paragraph 169(d) as the
basis for the allegations).

As to paragraph 169(e) of the SOC, GPC:

(a)

(b)

repeats and relies on its response to paragraph 163 above as to the alleged
Particulate Effects;

says that:

(1) the paragraphs of the reports referred to in the particulars to paragraph
169(e) do not support the allegation;

(11) GPC’s water quality monitoring was set out in the Water Quality
Management Plan as amended from time to time;

(ii1))  the requirements for the Water Quality Management Plan were set out in
the Commonwealth DDA, including that (conditions 23(g) and (1)(ii))
measurements of turbidity and light attenuation be undertaken at multiple
depths at appropriate reference and exposed monitoring locations;
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416

(©)

(iv)

(V)

(vi)

(vii)

(viii)

(ix)

(x)

the Water Quality Management Plan as amended from time to time was
approved by DERM or DEHP;

the water quality monitoring performed by Vision Environment for GPC
to satisfy the Water Quality Management Plan included fortnightly water
sampling at sites SGI1, SGM1, SGM2, SGW3, SGW4, SGWS5, SGW6,
SGW7 and SGR1 outside the Harbour, as part of which PAR and
turbidity were measured throughout the water column at intervals of 0.5
metres;

none of the DERM Conditions for Operational Works Permit, the DERM
Dredging Permit or the CG’s Dredging Schedule 3 Conditions required
deep-water testing of locations outside the Harbour;

as part of the water quality monitoring program performed by DERM and
DEHP between September 2011 and September 2012, turbidity was
measured 10 centimetres from the sea floor, including at testing sites
RBI1, RB3, SGM1, SGW4 and SGWS5 outside the Harbour;

the DTRP, whose role was to oversee all aspects of water quality
monitoring, did not identify or advise GPC that further or additional deep-
water testing outside the Harbour ought to be undertaken;

GPC’s compliance with the DERM Dredging Permit, the Water Quality
Management Plan, the CG’s Dredging Schedule 3 Conditions and section
319 of the EP Act was regularly audited by a third party and no
significant non-compliances were identified;

in the premises, testing for turbidity and PAR:

(A)  was performed by DERM and DEHP and for GPC at various
locations and depths outside the Harbour; and

(B) occurred in a manner consistent with the Conditions;

denies the allegations because of the matters pleaded in paragraph (b) above.

As to paragraph 169(f) of the SOC, GPC:

(2)

(b)

repeats and relies on its response to paragraph 163 above as to the alleged

Chemistry Effects;

as to paragraph (i):

(1)

says that:

(A)  aspart of the PAR monitoring performed by Vision Environment
for GPC, weekly measurements for acidity and dissolved oxygen
were taken at various locations within the Harbour down the water
column at 0.5 metre intervals;
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(B)

©)

(D)

(E)

continuous data loggers at water quality monitoring sites within
the Harbour were programmed to record acidity and dissolved
oxygen at a depth of approximately 1 metre;

as part of the water quality monitoring program performed by
DEHP between September 2011 and September 2012, acidity and
dissolved oxygen were measured throughout the water column
using a sonde;

Vision Environment, pursuant to its engagement by GPC,
conducted water quality testing in the period between 5 to 7
October 2011, during which various reference sites in the Harbour
were tested at the benthos level (1 metre above the benthic
surface) for acidity, dissolved oxygen, nutrients and dissolved
metals;

as part of testing performed by CSIRO commissioned by GPC in
the period 6 to 8 December 2011, CSIRO collected water samples
at various depths which were then tested for acidity and dissolved
metal concentrations;

(i1) denies the allegation that there was “no testing” by GPC or any
Regulatory Authority for Chemistry Effects at substrates in the Harbour,
because:

(A)
(B)

of the matters pleaded in paragraph (i) above;

the evidence referred to in the particulars does not support the
allegation;

(c) as to paragraph (ii):

(1) says that:

(A)

(B)

©)

the water quality monitoring performed by Vision Environment
for GPC included:

(1) continuous data logging of dissolved oxygen at sites
SGM1, SGM2, SGI1 and SGR1 outside the Harbour;

(2) fortnightly sampling of acidity and dissolved oxygen, and
monthly sampling of total and dissolved metals and total
and dissolved nutrient concentrations, for sites SGI1,
SGM1, SGM2, SGW3, SGW4, SGWS5, SGW6, SGW7
and SGR1 outside the Harbour;

Vision Environment conducted water quality testing in the period
between 5 to 7 October 2011, during which reference sites at
Rodds Bay were tested for acidity, dissolved oxygen, nutrients
and dissolved metals;

as part of the water quality monitoring program performed by
DEHP between September 2011 and September 2012, testing of
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(d)

(ii)

acidity, dissolved oxygen and dissolved metals was undertaken at
reference sites HH1, RB1, RB3, SGM1, SGW4 and SGW5
outside of the Harbour;

denies the allegation that that there was “no testing” by GPC or any
Regulatory Authority for Chemistry Effects outside the Harbour, because:

(A)  ofthe matters referred to in paragraph (i) above;

(B)  the evidence referred to in the particulars does not support the
allegation;

further as to paragraphs (i) and (ii), denies that there was “no adequate testing” as
alleged, because:

(@)

(ii)

(iii)

(iv)

(V)

(vi)

(vii)

(viii)

of the matters referred to in paragraphs (b) and (c) above;
the evidence referred to in the particulars does not support the allegations;

GPC’s water quality monitoring was set out in the Water Quality
Management Plan as amended from time to time;

the Water Quality Management Plan as amended from time to time was
approved by DERM;

prior to 3 September 2012 and after 1 August 2013, the DERM Dredging
Permit did not impose any obligation on GPC to undertake monitoring of
metal concentrations at locations outside the Harbour;

between 3 September 2012 and 1 August 2013, condition W6 of the
DERM Dredging Permit required that GPC conduct monthly monitoring
of metal concentrations at locations SGI1, SGM1, SGM2, SGW1, SGW4
and SGR1 outside the Harbour;

none of the Commonwealth DDA, the DERM Dredging Permit, the
DERM Conditions for Operational Works Permit, the CG’s Dredging
Schedule 3 Conditions nor the Water Quality Management Plan otherwise
required testing of dissolved metals, dissolved nutrients, acidity or
dissolved oxygen:

(A)  atsubstrates in the Harbour;
(B) outside the Harbour;

the DTRP did not identify or advise GPC that further or additional testing
ought to be undertaken of dissolved metals, dissolved nutrients, acidity or
dissolved oxygen:

(A)  atsubstrates in the Harbour;

(B) outside the Harbour;
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(ix)

GPC’s compliance with the DERM Dredging Permit, the Water Quality
Management Plan, the CG’s Dredging Schedule 3 Conditions and section
319 of the EP Act was regularly audited by a third party and no
significant non-compliances were identified.

As to paragraph 169(g) of the SOC, GPC:

(a)

(b)

as to paragraph (i):

(1)

(i)

(iii)

denies the allegation that Prohibited Discharges from the Bund materially
increased levels of total suspended sediment (TSS) in the Harbour during
the Claim Period, because:

(A)  Bund-related sediment:

(1) was only a minor contributor to overall TSS levels in the
Harbour in comparison to other sources;

(2) did not have any material impact on levels of TSS in
waters more than approximately 7 kilometres from the
Bund; and

3) did not have any impact on levels of TSS in any waters in
the Harbour after 1 January 2014;

(B) in the premises, to the extent there were Prohibited Discharges
from the Bund, such discharges did not materially increase levels
of TSS in the Harbour during the Claim Period;

does not admit the allegation that Prohibited Discharges from the Bund
materially increased levels of other contaminants in the Harbour during
the Claim Period, because:

(A)  the SOC does not provide particulars of the “other contaminants”;

(B)  the evidence referred to in the particulars does not support the
allegation;

©) it remains uncertain as to the truth or falsity of the allegation
despite having made reasonable enquiries;

repeats and relies on the matters pleaded above in response to paragraph
163 of the SOC regarding the alleged Particulate Effects and the
Chemistry Effects in the Harbour during the Claim Period;

as to paragraph (ii):

(@)

(i)

insofar as the allegation refers to and relies upon the alleged effect of
materially increased levels of TSS from Prohibited Discharges from the
Bund, denies the allegations because there was no material increase in
TSS as alleged, for the reasons pleaded in paragraph (a)(i) above;

otherwise does not admit the allegations because:

299



418

419

420

421

(A)  of the matters pleaded in paragraph (a)(ii) above;

(B)  the SOC does not provide adequate particulars of the “marine
flora or fauna” referred to;

(iii))  says that, to the extent there were Prohibited Discharges from the Bund,
they did not cause the harm to Commercial Species alleged in paragraph
165 of the SOC, for the reasons pleaded above in response to those
allegations.

As to paragraph 169(h) of the SOC, GPC denies the allegations because the alleged
correlation is equally consistent with what could be expected simply by chance.

As to paragraph 169(i) of the SOC, GPC does not admit the allegation because it remains
uncertain as to its truth or falsity of the allegation despite having made reasonable
enquiries.

As to paragraph 169(j) of the SOC, GPC:
(a) as to (i):

(1) admits that, by the SOC, the plaintiffs make allegations of the nature
described;

(11) otherwise deny the allegations because, by the SOC, allegations are not
made by any persons other than the plaintiffs;

(i11))  says that, by the SOC, the plaintiffs make allegations on behalf of Group
Members;

(b) as to (i1), repeats and relies on its responses above to paragraphs 169(a) to (i) of
the SOC and denies the allegations to the extent they are denied above for the
reasons pleaded above;

(©) otherwise does not admit the allegations because:

(1) the intended meaning of the expression “novel, out of the ordinary and
not conventional”, in the context of section 11(2) of the CLA, is unclear;

(11) it remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries.

As to paragraph 169(k) of the SOC, GPC denies the allegations because:

(a) the matters alleged in paragraphs 169(a) to (j) of the SOC are untrue to the extent
pleaded above and for the reasons pleaded above;

(b) further or alternatively, to the extent those matters are true, they do not:

(1) demonstrate that factual causation between an alleged breach of duty (if
there was a breach) and the harm alleged in the SOC can not be
established with the meaning of section 11(2) of the CLA;
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(11) demonstrate that this an “exceptional case” within the meaning of section
11(2) of the CLA.

422 As to paragraph 169(]) of the SOC, GPC denies the allegations because:

(a)

(b)

the matters alleged in paragraphs 169(a) to (k), and Sections C and D, of the
SOC, are untrue to the extent pleaded above and for the reasons pleaded above;

further or alternatively, to the extent those matters are true they do not:

(1) demonstrate that factual causation between an alleged breach of duty (if
there was a breach) and the harm alleged in the SOC can not be
established with the meaning of section 11(2) of the CLA;

(i1) demonstrate that this an “exceptional case” within the meaning of section
11(2) of the CLA;

(iii)  provide a basis for imposing responsibility on GPC for any loss and
damage suffered by the Claimants;

(iv)  provide a basis for the court to decide that factual causation should be
accepted as satisfied pursuant to section 11(2) of the CLA, in the
circumstances of the pleaded claims, if factual causation within the
meaning of section 11(1)(a) of the CLA is not satisfied.

423 As to paragraph 170 of the SOC, GPC:

(2)

(b)

(c)

denies there was a breach of the Bund Works Duty or the Subclaim Bund Works
Duty as alleged, for the reasons pleaded above in response to those allegations of
breach;

denies that harm was suffered as alleged in paragraph 166 of the SOC, for the
reasons pleaded in response to paragraph 166 of the SOC;

says that the allegation in paragraph 170 does not reflect the terms of section
11(1)(b) of the CLA, because:

(1) section 11(1) of the CLA provides as follows:

“A decision that a breach of duty caused particular harm comprises
the following elements —

(@)

(b) it is appropriate for the scope of the liability of the person in
breach to extend to the harm so caused (“scope of
liability”).”

(11) paragraph 169 of the SOC does not allege that it is appropriate for the

scope of GPC’s liability in respect of the alleged breaches of duty to
extend to the harm alleged to have been caused by the breaches;
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(d)

(ii1))  rather, paragraph 169 of the SOC alleges that it is appropriate for the
scope of GPC’s liability in respect of the alleged breaches of duty to
extent to the “harms of the kind” alleged in paragraph 166 of the SOC;

denies that it is appropriate, within the meaning of section 11(1)(b), for the scope
of GPC’s alleged liability to extend to harms of the kind alleged in paragraph 166
of the SOC, because of any or all of the following matters:

(1) in the premises of the matters pleaded in paragraph (c) above, the
allegation is not consistent with and does reflect the terms of section
11(1)(b) of the CLA;

(i1) the matters pleaded in response to paragraph 167 of the SOC;
(ii1))  the matters pleaded in response to paragraph 168 of the SOC;
(iv)  as pleaded above:

(A)  section 36 of the CLA applies to this proceeding and, for the
purposes of this proceeding, an act or omission of GPC does not
constitute a wrongful exercise or failure unless the act or omission
was in the circumstances so unreasonable that no public or other
authority having the functions of GPC in question could properly
consider the act or omission to be a reasonable exercise of
its functions;

(B)  the matters on which the plaintiffs rely to allege that GPC
breached the Bund Works Duty and the Subclaim Bund Works
Duty were not acts or omissions which in the circumstances were
so unreasonable that no public or other authority having
the functions of GPC in question could properly consider such
acts or omissions to be a reasonable exercise of its functions;

and in these premises it would not be appropriate, within the meaning of
section 11(1)(b) of the CLA, for the scope of any liability of GPC in
respect of any breach of duty to extend to the harm alleged in paragraph
166 of the SOC or harm of such kind.

424 As to paragraph 171 of the SOC, GPC:

(2)
(b)

(c)

denies the Bund Works Duty, as pleaded above;

denies that, if there was the Bund Works Duty, there were any breaches of that
duty as alleged, as pleaded above;

denies that, if there were breaches of the Bund Works Duty as alleged (which is
denied), any such breach was a cause of loss and damage to the Claimants as
alleged, because:

(1) of the matters pleaded above in response to paragraphs 163 to 170 of the
SOC;
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(i)

(iii)

further or alternatively, in relation to Murphy, as trustee of the Murphy
Operator Trust, the losses alleged to have been suffered (as set out
paragraph C of the particulars) do not represent the quantum of the loss
and damage caused by any such breach, because

(A)  of the matters stated in the expert report of Joseph Box dated 30
November 2023;

(B)  the calculation of those losses is premised on an incorrect
assumption that all changes in economic performance in and after
FY2014, as compared to a selected period of prior years, were
caused by the alleged breaches of the Bund Works Duty;

(C)  the calculation of losses made on that basis does not accurately
reflect or quantify the economic performance before and after
FY2014;

(D)  the plaintiffs allege in paragraph 165 of the SOC that the
Contamination Effects had the effects pleaded in paragraph 165
until 18 June 2021, however the amounts referred to in paragraph
C.b of the particulars to paragraph 171 of the SOC are calculated
on the basis of loss and damage continuing until many years after
18 June 2021 (being until 2028, or 2035, or into perpetuity);

further or alternatively, in relation to Tobari, as trustee of the Tobari
Fisheries Trust, and SPW, as trustee of the SPW Family Trust, the losses
alleged to have been suffered (as set out paragraph D of the particulars)
do not represent the quantum of the loss and damage caused any such
breach, because:

(A)  of the matters stated in the expert report of Joseph Box dated 5
March 2024;

(B)  the calculation of those losses is premised on an incorrect
assumption that all changes in economic performance from
September 2011, as compared to a selected period of prior years,
were caused by the alleged breaches of the Bund Works Duty;

(C)  the calculation of losses made on that basis does not accurately
reflect or quantify the economic performance before and after
September 2011;

(D)  Tobari and SPW both:

(1) incurred substantial net losses for the financial year ended
30 June 2011;

(2) were loss-making before and as at September 2011;

(E)  prior to September 2011, there had been a total downturn of
supply of species to Tobari for resale, which had begun in or
about January 2011;
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(F) further:

(1) at all material times, the processing and sale of scallops
was the primary source of revenue and profit;

(2) Tobari and SPW stopped processing scallops using the
“Processor 17 vessel by in or about April 2012 and ceased
all export and wholesale activities from Gladstone by early
2013;

3) during 2012, the directors of Tobari and SPW concluded
that the businesses of Tobari and SPW were not viable in
the long-term and that attempts to keep the businesses
viable were not sufficiently profitable;

4) to the extent there were the Contamination Effects and if
they resulted in a reduction in the quantity or quality of
scallops available for processing and sale by Tobari and
SPW (which is denied), the reduction did not commence
until many years after September 2011 and after Tobari
and SPW had become financially unviable;

(G)  in the premises of (D) to (F) above, the Contamination Effects
were not a cause of the claimed losses;

(H)  further, even if the methodology applied to calculate the losses as
referred to in paragraph D of the particulars to paragraph 171 of
the SOC is appropriate (which is denied), it requires credit to be
given for the value of surplus assets held, but such value has not
been taken into account in the calculation of the claimed losses.

Particulars
The surplus assets held by Tobari include the following:

(1) Real property comprising Lot 202 on Survey Plan 156006
located at 333 Chapple Street, Gladstone Central,
Queensland, 4680. As at 12 March 2024, the property had
a market value of $1,200,000 excluding GST.

(2) Real property comprising Lot 201 on Survey Plan 156006
located at 35 Chapple Street, Gladstone Central,
Queensland, 4680. As at 12 March 2024, the property had
a market value of $1,570,000 excluding GST.

M. ALLEGED PUBLIC NUISANCE
425  Asto paragraph 172 of the SOC, GPC:

(a) admits there was a public right to fish in some parts of the Affected Waters
during some of the material times;
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(b) denies there was a public right to fish in all parts of the Affected Waters at all
material times because:

(@)

(ii)

parts of the Affected Waters were regulated pursuant to the Fisheries
Regulation 2008 with the effect that:

(A)  there was no public right to fish in the waters; and/or

(B)  there was no public right to take certain species of fish from the
waters within specified periods of the calendar year; and/or

©) the taking of fish was subject to restrictions in relation to the
gender, number, size, volume or weight of the fish;

further, in the period from 16 September 2011 to 7 October 2011, there
was no public right to fish in the declared quarantine area because of the
Emergency Port Closure Declaration;

(©) as to the allegation that there was a public right to use waters from the Affected
Waters for the purposes of preserving alive, rinsing or washing fish lawfully
taken from the Affected Waters:

(1)

(i)

(iii)

at all material times, pursuant to the Water Act 2000 (Qld) (Water Act),
all rights to the use, flow and control of all water (as defined in the Water
Act) in Queensland have been vested in the State of Queensland;

in the premises, at all material times, to the extent that the Affected
Waters were water within the meaning of the Water Act:

(A)  the use of the water was lawful only if its use was authorised by
the State of Queensland;

(B)  there was not a public right to use the water as alleged;

further or alternatively, any public right to use water from the Affected
Waters as alleged existed only in relation to water in respect of which and
periods during which there was a public right to fish;

(d) otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 173 of the SOC, GPC:

(a) repeats its pleading above as to whether there was a Right to Fish as alleged;

(b) to the extent there was a Right to Fish as alleged, denies the allegations because:

(1)

the taking of Fish pursuant or subject to a Licence or an authority granted
by or pursuant to statute does not involve the exercise of the Right to Fish
because it does not involve the exercise of a public right but instead
involves the exercise of a right granted pursuant or subject to legislation
and/or regulation, which rights are not held by the public generally;
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(i)

(iii)

(iv)

if and to the extent that any of the Commercial Fishing Group Members
took fish pursuant or subject to a Licence or an authority granted by or
pursuant to statute, they did not exercise the Right to Fish in doing so;

if and to the extent that any of the Commercial Fishing Group Members
took fish in the circumstances alleged in paragraphs 173(b)(i) and (ii) of
the SOC, they did not exercise the Right to Fish in doing so because the
taking of fish in those circumstances was not a public right;

if and to the extent that any of the Commercial Fishing Group Members
exercised the Right to Fish in the Affected Waters, they did not do so for
commercial purposes and subject to the Licences or an authority granted
by or pursuant to statute, or in the circumstances alleged in paragraphs
173(b)(1) and (ii) of the SOC, because:

(A)  they were not exercising that right for a commercial purpose;

(B)  they were not exercising that right unencumbered by restrictions
described in paragraph 173(b)(1);

(C)  they were not exercising that right subject to restrictions described
in paragraph 173(b)(i1);

(D)  the exercise of a public right to fish does not require the person
who is exercising that right to hold a Licence or an authority
granted by or pursuant to statute in order to lawfully do so,

and the exercise of the Right to Fish in the Affected Waters is irrelevant
to the claims made in the proceeding.

427  As to paragraph 174 of the SOC, GPC:

(a)
(b)

repeats its pleading above as to whether there was a Right to Waters as alleged;

to the extent there was a Right to Waters as alleged, denies the allegations
because:

(@)

(i)

(iii)

the use of waters pursuant or subject to a Licence or an authority granted
by or pursuant to statute does not involve the exercise of the Right to
Waters because it does not involve the exercise of a public right but
instead involves the exercise of a right granted pursuant or subject to
legislation and/or regulation, which rights are not held by the public
generally;

if and to the extent that any of the Fish Handling Group Members used
waters pursuant or subject to a Licence or an authority granted by or
pursuant to statute, they did not therefore exercise the Right to Waters in
doing so;

if and to the extent that any of the Fish Handling Group Members used
waters in the circumstances alleged in paragraphs 174(b)(i) and (ii) of the
SOC, they did not exercise the Right to Waters in doing so because the
use of waters in those circumstances was not a public right;
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(iv)

if and to the extent that any of the Fish Handling Group Members
exercised the Right to Waters in the Affected Waters, they did not do so
for commercial purposes and subject to the Licences or an authority
granted by or pursuant to statute, or in the circumstances alleged in
paragraphs 174(b)(i) and (ii) of the SOC, because:

(A)  they were not exercising that right for a commercial purpose;

(B)  they were not exercising that right unencumbered by restrictions
described in paragraph 174(b)(1);

(C)  they were not exercising that right subject to restrictions described
in paragraph 174(b)(ii);

(D)  the exercise of a public right to use waters as alleged does not
require the person who is exercising that right to hold a Licence or
an authority granted by or pursuant to statute in order to lawfully
do so,

and the exercise of the Right to Waters in the Affected Waters is
irrelevant to the claims made in the proceeding.

As to paragraph 175 of the SOC, GPC denies the allegations for the reasons pleaded
above in response to Sections G to L of the SOC.

As to paragraph 176 of the SOC, GPC denies the allegations because:

(a)
(b)
(©)

(d)

of its denial of the allegations in paragraph 175 of the SOC, as pleaded above;

it did not cause or allow the Contamination Effects, as pleaded above;

its conduct did not result in a substantial and unreasonable interference with the
Right to Fish or the Right to Waters (to the extent such rights existed) because its
conduct was not the cause of the Contamination Effects and did not interfere at
all with any public right to fish or use waters for the purposes stated in paragraph
172(b) of the SOC;

its conduct did not constitute a public nuisance because:

(1)

(i)

its conduct did not result in a substantial and unreasonable interference
with any Right to Fish or Right to Waters (to the extent such rights
existed), as pleaded above;

further or alternatively, even if its conduct resulted in a substantial and
unreasonable interference with any Right to Fish or any Right to Waters
(which is denied), such conduct did not constitute a public nuisance.

As to paragraph 177 of the SOC, GPC denies the allegations because:

(2)

its conduct did not cause the interference alleged, as pleaded above in response to
paragraph 176 of the SOC;
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(b)

(c)

alternatively, if its conduct caused the interference as alleged, such interference
did not cause the damage alleged, for the reasons pleaded above in response to
Section L of the SOC;

alternatively, if the plaintiffs (as trustees as alleged), the Commercial Fishing
Group Members or the Fish Handling Group Members suffered damage as a
result of the alleged interference by GPC:

(1)

(i)

it was damage suffered in the exercise of commercial activities conducted
pursuant to the Licences or an authority granted by or pursuant to statute
rather than in the exercise of a public right to fish or use waters for the
purposes stated in paragraph 172(b) of the SOC;

it is not particular damage which confers an entitlement to claim damages
for public nuisance because the same type or kind of damage is alleged to
have been suffered by each of the persons who is a Commercial Fishing
Group Member or Fish Handling Group Member.

As to paragraph 178 of the SOC, GPC denies the allegations because:

(a)
(b)

of the matters pleaded above in response to paragraphs 172 to 177 of the SOC;

further or alternatively:

(1)

(ii)

the acts and/or omissions of GPC alleged by the plaintiffs in this
proceeding were not so unreasonable that no public or other

authority having the functions of GPC in question could properly consider
such acts or omissions to be a reasonable exercise of its functions;

accordingly, pursuant to section 36 of CLA, there was not a wrongful
exercise or failure by GPC of its functions, and GPC is not liable as
alleged.

ALLEGED SUBCLAIM PUBLIC NUISANCE

As to paragraph 179 of the SOC, GPC:

(2)

(b)

admits there was a public right to fish in some parts of the Affected Waters
during some of the material times;

denies there was a public right to fish in all parts of the Affected Waters at all
material times because:

(@)

parts of the Affected Waters were regulated pursuant to the Fisheries
Regulation 2008 with the effect that:

(A)  there was no public right to fish in the waters; and/or

(B)  there was no public right to take certain species of fish from the
waters within specified periods of the calendar year; and/or

(©) the taking of fish was subject to restrictions in relation to the
gender, number, size, volume or weight of the fish;
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(c)

(i)

further, in the period from 16 September 2011 to 7 October 2011, there
was no public right to fish in the declared quarantine area because of the
Emergency Port Closure Declaration;

otherwise does not admit the allegations because it remains uncertain as to their
truth or falsity despite having made reasonable enquiries.

As to paragraph 180 of the SOC, GPC:

(2)
(b)

repeats its pleading above as to whether there was a Right to Fish as alleged;

to the extent there was a Right to Fish as alleged, denies the allegations because:

(@)

(ii)

(iii)

(iv)

the taking of Fish pursuant or subject to a Licence or an authority granted
by or pursuant to statute does not involve the exercise of the Right to Fish
because it does not involve the exercise of a public right but instead
involves the exercise of a right granted pursuant or subject to legislation
and/or regulation, which rights are not held by the public generally;

if, and to the extent that Murphy, as trustee of the Murphy Operator Trust,
or any of the Commercial Fishing Group Members took fish pursuant or
subject to a Licence or an authority granted by or pursuant to statute, they
did not exercise the Right to Fish in doing so;

if and to the extent that Murphy, as trustee of the Murphy Operator Trust,
or any of the Commercial Fishing Group Members took fish in the
circumstances alleged in paragraphs 180(b)(i) and (i1) of the SOC, they
did not exercise the Right to Fish in doing so because the taking of fish in
those circumstances was not a public right;

if and to the extent that Murphy, as trustee of the Murphy Operator Trust,
or any of the Commercial Fishing Group Members exercised the Right to
Fish in the Affected Waters, they did not do so for commercial purposes
and subject to the Licences or an authority granted by or pursuant to
statute, or in the circumstances alleged in paragraphs 180(b)(1) and (ii) of
the SOC, because:

(A)  they were not exercising that right for a commercial purpose;

(B)  they were not exercising that right unencumbered by restrictions
described in paragraph 180(b)(1);

(C)  they were not exercising that right subject to restrictions described
in paragraph 180(b)(i1);

(D)  the exercise of a public right to fish does not require the person
who is exercising that right to hold a Licence or an authority
granted by or pursuant to statute in order to lawfully do so,

and the exercise of the Right to Fish in the Affected Waters is irrelevant
to the claims made in the proceeding.
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As to paragraph 181 of the SOC, GPC denies the allegations for the reasons pleaded
above in response to Sections K and L of the SOC.

As to paragraph 182 of the SOC, GPC denies the allegations because:

(a)
(b)
(©)

(d)

of its denial of the allegations in paragraph 181 of the SOC, as pleaded above;
it did not cause or allow the Contamination Effects, as pleaded above;

its conduct did not result in a substantial and unreasonable interference with the
Right to Fish (to the extent such rights existed) because its conduct was not the
cause of the Contamination Effects and did not interfere at all with any public
right to fish;

its conduct did not constitute a public nuisance because:

(1) its conduct did not result in a substantial and unreasonable interference
with any Right to Fish (to the extent such right existed), as pleaded above;

(11) further or alternatively, even if its conduct resulted in a substantial and
unreasonable interference with any Right to Fish (which is denied), such
conduct did not constitute a public nuisance.

As to paragraph 183 of the SOC, GPC denies the allegations because:

(2)

(b)

(c)

its conduct did not cause the interference alleged, as pleaded above in response to
paragraph 182 of the SOC;

alternatively, if its conduct caused the interference as alleged, such interference
did not cause the damage alleged, for the reasons pleaded above in response to
Section L of the SOC;

alternatively, if Murphy, as trustee of the Murphy Operator Trust, and the
Commercial Fishing Group Members suffered damage as a result of the alleged
interference by GPC:

(1) it was damage suffered in the exercise of commercial activities conducted
pursuant to the Licences or an authority granted by or pursuant to statute
rather than in the exercise of a public right to fish;

(i1) it is not particular damage which confers an entitlement to claim damages
for public nuisance because the same type or kind of damage is alleged to
have been suffered by the plaintiffs and each of the persons who is a
Commercial Fishing Group Member.

As to paragraph 184 of the SOC, GPC denies the allegations because:

(2)
(b)

of the matters pleaded above in response to paragraphs 179 to 183 of the SOC;
further or alternatively:

(1) the acts and/or omissions of GPC alleged by the plaintiffs in this
proceeding were not so unreasonable that no public or other
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authority having the functions of GPC in question could properly consider
such acts or omissions to be a reasonable exercise of its functions;

(11) accordingly, pursuant to section 36 of CLA, there was not a wrongful
exercise or failure by GPC of its functions, and GPC is not liable as
alleged.

EXEMPLARY DAMAGES

As to paragraph 185(a) of the SOC, GPC:

(a)

(b)

(©)

does not admit the allegations because:
(1) the term “Modification Risks” is not defined in the SOC;

(i1) it remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries;

if paragraph 185(a) is intended to refer to the “Modification Risk™ as defined in
the SOC, does not admit the existence of the “Modification Risk”, as pleaded
above;

if paragraph 185(a) is intended to refer to the “Modification Risk” as defined in
the SOC and the “Modification Risk” existed, denies that GPC was aware, or
ought to have been aware, of that risk during the period alleged because:

(1) the individuals on behalf of GPC who the plaintiffs identify as having
been aware of the risk, or who ought to have been aware of the risk, are
Mr O’Sullivan and Mr Jorgensen;

(11) the SOC does not plead any facts from which awareness of the risk by Mr
O’Sullivan or Mr Jorgensen can be inferred;

(ii1))  the risk was not reasonably foreseeable to GPC or a person in its position,
as pleaded above;

(iv)  enquiries by Mr O’Sullivan or Mr Jorgensen of Mr Broomhead or Mr
O’Neill as referred to in the particulars to paragraph 185 of the SOC
would not have resulted in Mr O’Sullivan or Mr Jorgensen becoming
aware of the Modification Risk;

(v) further, the Modification Risk was not identified by the:
(A)  Master Plan;
(B)  FLPE Project EIS;
©) FLPE Project AID;
(D)  FLPE Project SIS;

(E) CG Expansion Report;
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(F) DDP EIS;

(G) DDPSIS;

(H)  CG Dredging Report;

(D Commonwealth DDA;

) Operational Works Permit;

(K)  Dredge Management Plan;

(L) Flora and Fauna Management Plan;
(M)  Water Quality Management Plan;

(N)  Acid Sulfate Spoils Management Plan;
(O)  GHD Tender Concept Design;

(P) Invitation to Tender;

(Q)  CEW Funding Agreement;

(R)  Dredging Works Funding Contribution Agreement;
(S) Carter August 2010 Assessment; or

(T) WBM’s email to GPC dated 10 August 2010, pleaded above.

439  As to paragraph 185(b) of the SOC, GPC:

(2)

(b)

(c)

does not admit the allegations because:
(1) the term “Mud Wave/Paleochannel Risks” is not defined in the SOC;

(11) it remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries;

if paragraph 185(b) is intended to refer to the “Mud Wave/Paleochannel Risk™ as
defined in the SOC, does not admit the existence of the “Mud
Wave/Paleochannel Risk”, as pleaded above;

if paragraph 185(b) is intended to refer to the “Mud Wave/Paleochannel Risk” as
defined in the SOC and the “Mud Wave/Paleochannel Risk” existed, denies that
GPC was aware, or ought to have been aware, of that risk during the period
alleged because:

(1) the individuals on behalf of GPC who the plaintiffs identify as having
been aware of the risk, or who ought to have been aware of the risk, are
Mr O’Sullivan and Mr Jorgensen;

(11) the SOC does not plead any facts from which awareness of the risk by Mr
O’Sullivan or Mr Jorgensen can be inferred;
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(i11))  the risk was not reasonably foreseeable to GPC or a person in its position,
as pleaded above;

(iv)  enquiries by Mr O’Sullivan or Mr Jorgensen of Mr Broomhead or Mr
O’Neill as referred to in the particulars to paragraph 185 of the SOC
would not have resulted in Mr O’Sullivan or Mr Jorgensen becoming
aware of the Mud Wave/Paleochannel Risk;

(v) the Mud Wave/Paleochannel Risk was not identified by the documents
referred to in paragraph 438(c)(v) above.

440  As to paragraph 185(c) of the SOC, GPC:

(a)

(b)

(c)

does not admit the allegations because:
(1) the term “Sealing Risks” is not defined in the SOC;

(i1) it remains uncertain as to the truth or falsity of the allegations despite
having made reasonable enquiries;

if paragraph 185(c) is intended to refer to the “Sealing Risk” as defined in the
SOC, does not admit the existence of the “Sealing Risk”, as pleaded above;

if paragraph 185(b) is intended to refer to the “Sealing Risk” as defined in the
SOC and the “Sealing Risk” existed, denies that GPC was aware, or ought to
have been aware, of that risk during the period alleged because:

(1) the individuals on behalf of GPC who the plaintiffs identify as having
been aware of the risk, or who ought to have been aware of the risk, are
Mr O’Sullivan and Mr Jorgensen,;

(i1) the SOC does not plead any facts from which awareness of the risk by Mr
O’Sullivan or Mr Jorgensen can be inferred;

(ii1))  the risk was not reasonably foreseeable to GPC or a person in its position,
as pleaded above;

(iv)  enquiries by Mr O’Sullivan or Mr Jorgensen of Mr Broomhead or Mr
O’Neill as referred to in the particulars to paragraph 185 of the SOC
would not have resulted in Mr O’Sullivan or Mr Jorgensen becoming
aware of the Sealing Risk;

(V) the Sealing Risk was not identified by the documents referred to in
paragraph 438(c)(v) above.

441  As to paragraph 185(d) of the SOC, GPC denies the allegations because:

(2)
(b)

it denies the alleged Subclaim Breaches, as pleaded above;

even if there were the Subclaim Breaches (which is denied), it denies that it was
aware or ought reasonably to have been aware of such breaches because:
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(1) the individuals on behalf of GPC who the plaintiffs identify as having
been aware of the breaches, or who ought to have been aware of the
breaches, are Mr O’Sullivan and Mr Jorgensen,;

(i1) the SOC does not plead any facts from which awareness of the breaches
by Mr O’Sullivan or Mr Jorgensen can be inferred;

(ii1)) it cannot be inferred from the matters referred to in the particulars (which
concerns alleged risks) that GPC ought to have been aware of the
breaches.

442 Further in relation to 185 of the SOC:

(a)

(b)

paragraph 49 of the SOC does not allege that the Modification Risk, the Mud
Wave/Paleochannel Risk or the Sealing Risk was reasonably foreseeable to GPC
or to a person in its position but alleges (by paragraph 49(a)) that the “Risk of
Harm” (as defined in paragraph 48 of the SOC) was reasonably foreseeable to
GPC;

paragraph 185 of the SOC does not allege that the Modification Risk, the Mud
Wave/Paleochannel Risk or the Sealing Risk was reasonably foreseeable to GPC
or to a person in its position but alleges that by no later than Bund Closure on or
about 23 July 2011, GPC was or ought reasonable aware that:

(1) the Modification Impacts;
(i1) the Mud Wave/Paleochannel Impacts; further or alternatively
(ii1))  the Sealing Impacts,

were or were likely to be occurring or starting to occur.

443  As to paragraphs 186 and 188 of the SOC, GPC:

(a)
(b)

relies upon its pleading in response to paragraph 185 of the SOC;
denies the allegations because of the matters pleaded above in response to:

(1) paragraphs 82 to 87 of the SOC, in relation to the alleged General
Modification Precautions and the alleged Specific Modification
Precautions;

(11) paragraphs 100 to 107 of the SOC, in relation to the alleged General
Construction (Mud Wave/Paleochannel Precautions) and the alleged
Specific Mud Wave/Paleochannel Precautions;

(iii)  paragraphs 120 to 131 of the SOC, in relation to the alleged General
Construction (Sealing Precautions) and the alleged Specific Sealing
Precautions;

(iv)  paragraphs 142 to 160 of the SOC, in relation to the alleged Subclaim
Precautions.
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445

446

447

448

449

As to paragraph 187(a) of the SOC, GPC denies the allegations because:

(a)

(b)

it denies the alleged Modification Breaches and the alleged Modification Impacts,
as pleaded in response to paragraphs 88 and 89 of the SOC;

alternatively, if there were the Modification Impacts (which is denied), the
Modification Impacts alleged in paragraph 89(d)(iv) and (v) of the SOC were not
apparent as at 23 July 2011.

As to paragraph 187(b) of the SOC, GPC denies the allegations because:

(a)

(b)

it denies the alleged Mud Wave/Paleochannel Breaches and the alleged Mud
Wave/Paleochannel Impacts, as pleaded in response to paragraphs 108 and 109 of
the SOC;

alternatively, if there were the Mud Wave/Paleochannel Impacts (which is
denied), the Mud Wave/Paleochannel Impacts alleged in paragraphs 109 of the
SOC were not apparent as at 23 July 2011, other than that by 23 July 2011 it was
apparent that mud waves had formed adjacent to numerous sections of the
Perimeter Wall.

As to paragraph 187(c) of the SOC, GPC denies the allegations because:

(2)

(b)

it denies the alleged Sealing Breaches and the alleged Sealing Failure Impacts, as
pleaded in response to paragraphs 132 and 133 of the SOC;

alternatively, if there were the Sealing Failure Impacts (which is denied), the
Sealing Failure Impacts were not apparent as at 23 July 2011.

As to paragraph 187(d) of the SOC, GPC denies the allegations because:

(a)

(b)

it denies the alleged Subclaim Breaches and the alleged Subclaim Impact, as
pleaded in response to paragraphs 161 and 162 of the SOC;

alternatively, if there was the Subclaim Impact (which is denied), the Subclaim
Impact was not apparent as at 23 July 2011.

As to paragraph 189(a) of the SOC, GPC:

(2)
(b)

relies upon its pleading in response to paragraphs 185 to 188 of the SOC;

denies the allegation because Mr O’Sullivan did not make the statements alleged.

As to paragraph 189(b) of the SOC, GPC:

(a)
(b)

relies upon its pleading in response to paragraphs 185 to 188 of the SOC;
says that:

(1) it made public statements to the effect that the Project was not the cause
of deterioration in water quality or fish health;

(i1) such statements were true;

315



(©) otherwise denies the allegations because GPC did not make statements as alleged
by the media releases referred to in the particulars to paragraph 189(b) of the
SOC.

450  As to paragraph 189(c) of the SOC, GPC:
(a) relies upon its pleading in response to paragraphs 185 to 188 of the SOC;
(b) denies the allegations because:

(1) it did not breach the Bund Works Duty or the Subclaim Bund Works
Duty, as pleaded above;

(11) if it did breach the Bund Works Duty or the Subclaim Bund Works Duty
(which is denied), any such breach was not the cause of the alleged

material or serious environmental harm referred to in paragraph 189(c) of
the SOC;

(i11))  GPC did not fail to take any, or any adequate, steps to address any such
harm because:

(A)  of the matters pleaded above in paragraphs 186, 215 to 233 and
239 to 254 and in response to paragraphs 71 to 74 of the SOC;

(B)  the allegation is inconsistent with the findings of the Independent
Review of the Bund Wall at the Port of Gladstone that:

(1) GPC consulted in a timely and extensive manner with
stakeholders, consultants and the Dredge Technical
Review Panel once turbidity exceedances were observed;

(2) GPC’s response to seal the inside of the Bund Wall with
settled dredge material was appropriate under the
circumstances.

Particulars

Independent Review of the Bund Wall at the Port of Gladstone,
Report on Findings, April 2014, Finding 8 and Finding 9. The
Independent Review Panel was appointed by the Commonwealth
Minister for the Environment.

451  As to paragraphs 190 and 191 of the SOC, GPC denies the allegations, and denies any
entitlement of the plaintiffs or Group Members to exemplary damages, because:

(a) of the matters pleaded in response to 185 to 189 of the SOC;

(b) it did not owe the Bund Works Duty or the Subclaim Bund Works Duty, as
pleaded above;

(©) if it owed the Bund Works Duty or the Subclaim Bund Works Duty (which is
denied), it did not breach the duty, as pleaded above;
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(d)

if it breached the duty (which is denied), the breach occurred despite the
following matters:

(@)

(i)

(iii)

(iv)

(V)

(vi)

(vii)

it sought responsibly to comply with conditions of approvals applicable to
the Project;

it implemented and participated in regular audit processes in respect of
the conditions, which processes did not indicate that its conduct was the
cause of the material or serious environmental harm referred to in
paragraph 189(c) of the SOC;

it implemented and participated in regular internal and external risk
review and assessment processes in relation to the Project, which
processes did not indicate that its conduct was the cause of the material or
serious environmental harm referred to in paragraph 189(c) of the SOC;

it communicated regularly and transparently with regulators and the
DTRP, who did not communicate to it that its conduct was the cause of
the material or serious environmental harm referred to in paragraph
189(c) of the SOC;

it engaged appropriately qualified contractors to perform work in relation
to the Project, as pleaded above, including to investigate and advise in
relation to turbidity issues and appropriate remedial actions in relation to
the Bund, and it acted in accordance with recommendations and advice of
the contractors;

it prepared and implemented Turbidity Management Plans, as pleaded
above, and regularly directed the suspension of dredging works;

the information available to it did not indicate that the construction of the
Bund was the cause of the material or serious environmental harm
referred to in paragraph 189(c) of the SOC.

P. ALLEGED COMMON QUESTIONS OF LAW OR FACT

452  As to paragraph 192 of the SOC:

(2)

each of the questions referred to in:

(1)
(1)
(iii)

paragraph 192(a)(i);

paragraph 192(b);

paragraph 192(d), insofar as those questions refer or relate to:
(A)  the alleged Bund Works Duty;

(B)  the alleged breach of the Bund Works Duty;

(C)  the alleged causative effects of the alleged breach of the Bund
Works Duty, including:
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(b)

(c)

1S not;

(iv)

(V)

(vi)

(1) the alleged Modification Impacts;
(2) the alleged Mud Wave/Paleochannel Impacts;
3) the alleged Sealing Failure Impacts;

4) whether those alleged impacts caused the alleged
Contamination Effects;

a question relevant to claims made by the plaintiffs (on their own behalf,
as trustees as alleged);

a question of law or fact common to the claims of the plaintiffs (on their
own behalf, as trustees as alleged) and the claims made on behalf of
Group Members;

a “substantial common issue of law or fact”, in respect of the claims of

the plaintiffs (on their own behalf, as trustees as alleged) and the claims
of the Group Members, within the meaning of section 103B(1)(c) of the
CPA;

further as to paragraphs 192(d)(iii) and (iv):

(@)

(ii)

(iii)

the claims in respect of breaches of duty made only on behalf of the
Group Members rely on different alleged causative effects of the alleged
breaches of duty than the causative effects which are alleged in respect of
the alleged breach of duty relied upon by the plaintiffs in respect of the
claims they make (on their own behalf, as trustees as alleged);

the extent and timing of the “Contamination Effects” alleged to have been
caused by the alleged breaches of duty which are relied upon only on
behalf of the Group Members are different to the extent and timing of the
“Contamination Effects” which are alleged to have been caused by the
alleged breaches of duty which are relied upon by the plaintiffs in respect
of the claims they make (on their own behalf, as trustees as alleged);

each question referred to in paragraphs 192(d)(iii) and (iv) is not:

(A)  aquestion of law or fact common to the claims of the plaintiftfs
(on their own behalf; as trustees as alleged) and the claims made
on behalf of Group Members;

(B) a “substantial common issue of law or fact”, in respect of the
claims of the plaintiffs (on their own behalf, as trustees as alleged)
and the claims of the Group Members, within the meaning of
section 103B(1)(c) of the CPA;

as to paragraphs 192(d)(v) and (f), the “principles for identifying and measuring
compensable losses” is not:
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453

(@)

(ii)

(iii)

a question of law or fact common to the claims of the plaintiffs (on their
own behalf, as trustees as alleged) and the claims made on behalf of
Group Members;

a “question of law or fact” within the meaning of section 103F(1)(c) of
the CPA;

a “substantial common issue of law or fact”, in respect of the claims of
the plaintiffs (on their own behalf, as trustees as alleged) and the claims
of the Group Members, within the meaning of section 103B(1)(c) of the
CPA;

(d) as to paragraph 192(e):

(1) the claims in public nuisance which are made only on behalf of the Group
Members rely on conduct of GPC which is different to the conduct of
GPC which is relied upon by the plaintiffs for the claims they make (on
their own behalf, as trustees as alleged) in public nuisance;
(11) “whether GPC committed public nuisance” is not:
(A)  aquestion of law or fact common to the claims of the plaintiffs
(on their own behalf, as trustees as alleged) and the claims made
on behalf of Group Members;
(B) a “question of law or fact” within the meaning of section
103F(1)(c) of the CPA;
©) a “substantial common issue of law or fact”, in respect of the
claims of the plaintiffs (on their own behalf, as trustees as alleged)
and the claims of the Group Members, within the meaning of
section 103B(1)(c) of the CPA;
(e) the questions of law or fact common to the claims of the plaintiffs (on their own

behalf, as trustees as alleged) and the claims of each of the Group Members are

limited
respect

to the questions of law or fact in relation to the Subclaims other than in
of the assessment of any entitlement to damages which a plaintiff or

Group Member may be determined to have.

COMPENSATION AGREEMENTS

In 2013 and 2014, GPC entered into separate agreements, each styled “WBDDP
Commercial Fisheries Compensation Program — Compensation Agreement”, with the
following persons, each of whom was identified in the agreement as a Commercial
Fishing Operator, on or about the following dates (each a Compensation Agreement):

Party name Date Document ID
Birthian Appo 8 July 2013 GPC.001.056.0246
Kevin C Dean 14 July 2013 GPC.001.056.0295
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455

Party name Date Document ID

Wayne and Jo-Anne Peterson 6 August 2013 GPC.001.056.0343
Leigh and Roseann Jacobson 9 October 2013 GPC.200.054.8631
Allan and Jennifer Holland 11 October 2013 GPC.200.020.0579
Cameron and Leanne King 26 June 2014 GPC.002.001.0001

Each Compensation Agreement was entered into pursuant to conditions 20 and 21 of
Schedule 3 of the CG’s Dredging Schedule 3 Conditions, which provided as follows:

“GPC must mitigate all reasonable financial losses to existing commercial
fishing operators attributable to the maritime development in the Western Basin
of the Port of Gladstone. This is to cover temporary and permanent loss of access
to fishing areas and marine fish habitat.” (condition 20)

“GPC must meet any costs associated with the investigation, negotiation and
administration of any compensation package, including all costs incurred by
DEEDI in the management of (sic) development of any compensation package.”
(condition 21)

Pursuant to each Compensation Agreement:

(a)

(b)

(©)

(d)

the counterparty or counterparties was defined as the “Commercial Fishing
Operator™;

“Commercial Fishing Operator” was deemed to include, for clause 3.1, any
current or former officers, employees and agents of the Commercial Fishing
Operator (clause 3.2);

in full and final compensation for the Commercial Fishing Operator’s loss of
access to fishing areas and marine fish habitat, and in full and final satisfaction of
its obligations to the Commercial Fishing Operator under conditions 20 and 21 of
Schedule 3 of the CG’s Dredging Schedule 3 Conditions, GPC agreed to pay the
Commercial Fishing Operator a one-off lump sum payment of an amount
specified in the agreement (clause 2.1);

upon receipt of such amount, the Commercial Fishing Operator:
(1) released GPC from (inter alia) any Claim whatsoever against GPC;

(11) agreed that GPC may plead the agreement to bar any Claim brought by
the Commercial Fishing Operator;

(ii1))  agreed not to commence or maintain any Claim against GPC; and

(iv)  agreed to ensure that any person or entity with whom it was associated in
any way does not commence or maintain any Claim against GPC,
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457

(e)

arising out of or in connection with GPC’s obligations under conditions 20 and
21 of Schedule 3 of the CG’s Dredging Schedule 3 Conditions, or otherwise in
connection with GPC’s conduct of the Western Basin Dredging and Disposal
Project in accordance with the terms of the CG’s Dredging Report (clauses 3.1(a)
to (¢) and (e));

“Claim” was defined to mean any allegation, debt, cause of action, liability,
claim, proceeding, suit or demand of any nature, howsoever arising and whether
present or future, fixed or unascertained, actual or contingent whether at law, in
equity, under statute or otherwise (clause 1.1).

In the premises of paragraphs 453 to 455 above:

(2)

(b)

(©)

(d)

if any of the persons referred to in the particulars to paragraph 453 above is a
Group Member, that person has released GPC from the claim made against GPC
in this proceeding and is barred from maintaining that claim;

any other Group Member who entered into a Compensation Agreement has
released GPC from the claim made against GPC in this proceeding and is barred
from maintaining that claim;

any Group Member who was, or had been, an officer, employee or agent of a
party to a Compensation Agreement, as at the date the Compensation Agreement
was entered into, has released GPC from the claim made against GPC in this
proceeding, and is barred from maintaining that claim;

alternatively, the quantum of the payment received pursuant to the Compensation
Agreement is to be taken into account in the calculation of any damages to which
the relevant Group Member is entitled.

APPLICATION OF THE LIMITATION OF ACTIONS ACT 1974 (QLD)

In respect of any person who is a Group Member as defined by paragraph 3 of the Third
Further Amended Statement of Claim (3FASOC), but who was not a Group Member as
defined by paragraph 3 of the statement of claim as originally filed in this proceeding (an
Original Group Member):

(2)

(b)

if the person became a Group Member by reason of paragraph 3 of the Amended
Statement of Claim (ASOC):

(1) this Honourable Court should order that the amendments to paragraph 3
of the ASOC take effect from 9 May 2018 (being the date the ASOC was
filed);

(i1) if the person first suffered the loss and damage alleged in the proceeding
more than six years prior to 9 May 2018, each cause of action of the
person against GPC as pleaded in the 3FASOC is barred by section 10 of
the Limitation of Actions Act 1974 (Qld) (Limitation Act) because each
cause of action arose more than six years prior to 9 May 2018;

if the person became a Group Member by reason of paragraph 3 of the Further
Amended Statement of Claim (FASOC):
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(©)

(@)

(ii)

the amendments to paragraph 3 of the FASOC take effect from 29 June
2018 (pursuant to paragraph 2(a) of the Order of the Court of Appeal
dated 7 May 2024);

if the person first suffered the loss and damage alleged in the proceeding
more than six years prior to 29 June 2018, each cause of action of the
person against GPC as pleaded in the 3FASOC is barred by section 10 of
the Limitation Act because each cause of action arose more than six years
prior to 29 June 2018;

otherwise:

(1)

(i)

this Honourable Court should order that the amendments to paragraph 3
of the 3FASOC take effect from 12 July 2024 (being the date on which an
application was made for leave to file the 3FASOC);

each cause of action of the person against GPC as pleaded in the 3FASOC
is barred by section 10 of the Limitation Act because:

(A)  the person first suffered the loss and damage alleged in the
proceeding more than six years prior to the date referred to in
paragraph (i) above; and

(B)  accordingly, each cause of action arose more than six years prior
to the date referred to in paragraph (i) above.

458  Further or in the alternative, in respect of the Expanded Claims:

(2)

(b)

this Honourable Court should order that the amendments to the FASOC which
introduced the Expanded Claims should take effect from 12 July 2024 (being the
date on which an application was made for leave to file the 3FASOC);

each cause of action of a person against GPC in respect of the Expanded Claims
is barred by section 10 of the Limitation Act because:

(1)

(ii)

(iii)

the person first suffered the loss and damage alleged in the proceeding
more than six years prior to the date referred to in paragraph (a) above;

accordingly, each cause of action arose more than six years prior to the
date referred to in paragraph (a) above; and

the limitation period in respect of the cause of action has not been
suspended by operation of section 103Z(1) of the CPA because the
Expanded Claims are not claims of Group Members to which this
proceeding relates within the meaning of section 103Z.

459  Alternatively, in respect of the Expanded Claims, to the extent those claims are made on
behalf of a person who was not an Original Group Member:

(a)

this Honourable Court should order that the amendments to the FASOC which
introduced the Expanded Claims should take effect from 12 July 2024 (being the
date on which an application was made for leave to file the 3FASOC);
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(b) each cause of action of the person against GPC in respect of the Expanded Claims
is barred by section 10 of the Limitation Act because:

(1) the person first suffered the loss and damage alleged in the proceeding
more than six years prior to the date referred to in paragraph (a) above;

(11) accordingly, each cause of action arose more than six years prior to the
date referred to in paragraph (a) above; and

(i11))  the limitation period in respect of the cause of action has not been
suspended by operation of section 103Z(1) of the CPA because section
103Z(1) does not suspend the running of a limitation period applicable to
causes of action of a person who was not an Original Group Member.

460  Further or alternatively, if any of the plaintiffs (as trustees as alleged) or Group Members
first suffered the loss and damage alleged in the 3FASOC more than six years prior to 21
July 2017, each cause of action of the person against GPC as pleaded in the 3FASOC:
(a) arose more than six years prior to the commencement of this proceeding on 21

July 2017,

(b) is barred by section 10 of the Limitation Act.

S. PROPORTIONATE LIABILITY

461  If GPC is liable to any of the plaintiffs or any of the Group Members in respect of a
breach of duty of care as alleged in the SOC (which is denied), it relies on the matters
pleaded in paragraphs 462 to 495 below.

S.1.  Abigroup

S.1.1. Abigroup Bund Works Duty

462  If the allegations in:

(a) either or both of:
(1) paragraph 46 of the SOC;

(i1) paragraph 47 of the SOC (to the extent they are allegations of fact as
opposed to allegations of matters which GPC knew or ought to have
known); and

(b) paragraph 48 of the SOC (to the extent they refer to the Mud Wave/Paleochannel
Risk and the Sealing Risk),

are true, then at all material times in relation to the design and construction of the Bund
there was a risk that a failure by Abigroup or those under its direction and control
(including subcontractors) to take reasonable care in the design, construction,
commissioning, management or remediation of the Bund (the Abigroup Bund Works)
would cause or allow:

(©) the:
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463

(d)
(e)

()

(g

(1) the Mud Wave/Paleochannel Risk;

(i1) further or alternatively, the Sealing Risk,
to eventuate;

as a result, Prohibited Discharges from the Bund;

Prohibited Discharge Effects including a decrease in the water quality of all or
part of Affected Waters resulting from:

(1) the Prohibited Discharges;
(i1) further or alternatively, the Prohibited Discharges eroding the Mud Flats,
resulting in environmental harm;

damage to the marine ecosystem in the Affected Waters, resulting in a decline in
the quantity and saleable quality of Commercial Species in those waters; and

consequently, financial loss to the classes of persons comprising or including:
(1) the Commercial Fishing Group Members; and/or

(i1) the Fish Handling Processing Group Members; and/or

(ii1))  the Wholesaler Group Members.

(the Abigroup Risk of Harm).

If the allegations in paragraph 49 of the SOC are true, then at all material times:

(a)

(b)

the Abigroup Risk of Harm was reasonably foreseeable to Abigroup in
circumstances where, at all material times:

(1) Abigroup had the information and documents referred to in paragraphs C
a., b, c., d.i, d.ii, d.iii, d.iv, d.vi, f.i, f.ii, f.iii, and E of the particulars to
paragraph 49 of the SOC;

(11) further or alternatively, at all material times, Abigroup was a reputable
engineering, environmental and construction professional services
company with skill, expertise and experience in the design and
construction of major infrastructure projects such as the design and
construction of the Bund and Bund Walls;

(iii)  Abigroup was engaged to design and construct the Bund and the Bund
Walls pursuant to the terms of the Abigroup Contract, as pleaded in this
Defence;

Abigroup was engaged (by itself, its servants, agents or contractors) in an
inherently dangerous activity as described in paragraph 49(b)(i) to (iii) of the
SOC;
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464

(©)

(d)

(e)

(®

(2

(h)

the location and identity of persons and businesses likely to be directly impacted
by a failure to Abigroup to take reasonable care was reasonably ascertainable by
Abigroup;

Particulars

If those matters were reasonably ascertainable by GPC in the manner alleged in
paragraphs A.a, B.d, B.e and B.f of the particulars to paragraph 49(d) of the
SOC, they were also reasonably ascertainable by Abigroup in the same
manner.

as the contractor under the Abigroup Contract, Abigroup had the practical ability
to exercise a high degree of control in relation to the design and construction of
the Bund and the Bund Walls, so as to avoid or alleviate the Abigroup Risk of
Harm;

the Duty Class could not direct, control, or influence the manner in which
Abigroup undertook, or caused to undertake, the Abigroup Bund Works;

Particulars

If the allegation in paragraph 49(f) of the SOC is true, the allegation in
subparagraph (e) above is true because the works comprising the Abigroup
Bund Works form part of the Bund Works.

the Duty Class had no ability, alternatively, no practical ability to protect
themselves from the Abigroup Risk of Harm;

the Duty Class were dependent on Abigroup taking reasonable care to avoid or
alleviate the Abigroup Risk of Harm; and

the Duty Class was accordingly highly vulnerable to harm from the manner in
which Abigroup undertook the Abigroup Bund Works.

If the allegations in paragraph 50 of the SOC are true, then at all material times the
Abigroup Risk of Harm:

(2)
(b)

(c)

was obvious;

was described in the studies and reports planning or authorising the Bund Works,
including:

(1) the FLPE Project EIS;

(i1) the DDP EIS;

(ii1))  the CG Expansion Report; and
(iv)  the CG Dredging Report;

concerned a risk of potentially significant damage to the local marine
environment;
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(d) concerned a risk of potentially significant damage to a marine environment that
supported a large commercial fishing, fish-processing, and fish wholesaler
industry;

(e) concerned a risk that, by reason of the matters referred to in sub-paragraph (d)
above, involved a risk of significant disruption of and economic losses within the
said affected fishing industry;

)} in the premises in sub-paragraphs (a) to (¢) above, was not insignificant.

In the premises of the matters pleaded in paragraphs 462 to 464 above (if true), Abigroup
in undertaking the Abigroup Bund Works owed to the plaintiffs and the Group Members
a duty to take reasonable care, by its officers, servants and agents, to avoid the Abigroup

If the allegations in paragraph 94 of the SOC are true, then at all material times in
relation to the design and construction of the Bund, the Abigroup Risk of Harm was
likely to be materially reduced if Abigroup, by itself or its agents or contractors, in
relation to such design and construction work, took the steps pleaded in paragraphs 94(a)
to (e), (g) and (h) of the SOC (Abigroup Mud Wave/Paleochannel Precautions).

465

Risk of Harm (Abigroup Bund Works Duty).
S.1.2. Abigroup Mud Wave/Paleochannel Precautions
466
467  If the allegations in:

(a) paragraphs 95(a), (c), (d) and (e) of the SOC; and

(b) paragraphs 96, 97 and 98 of the SOC (insofar as they refer to the Specific Mud
Wave/Paleochannel Precautions);

are true, then at all material times during design and construction of the Bund:
(©) the Abigroup Mud Wave/Paleochannel Precautions:

(1) were consistent with appropriate industry practice, and were the only
course so consistent;

(i1) were consistent with Abigroup’s obligations pursuant to the Abigroup
Contract, including to comply with permits and approvals obtained by
GPC and any conditions on them, and were the only course so consistent;

(ii1))  were readily available to Abigroup;
(iv)  involved no undue or disproportionate burden on Abigroup;

(d) it was the case that, if the Abigroup Mud Wave/Paleochannel Precautions were
not taken, there were material risks as alleged and described in paragraphs 96 and
97(a), (b), (c) and (d)(i) of the SOC and such risks were sufficiently grave in
nature, and likely in probability, that a reasonable person in the position of
Abigroup would take precautions against those risks;

(e) there was no social utility in Abigroup undertaking work in relation to the design
and construction of the Bund without taking the Abigroup Mud
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(®

Wave/Paleochannel Precautions as compared to it undertaking such work with
those precautions;

the Abigroup Bund Works Duty required Abigroup to take the Abigroup Mud
Wave/Paleochannel Precautions.

S.1.3. Failures in respect of the Abigroup Mud Wave/Paleochannel Precautions

468  If the allegations paragraphs 100 and 101(b) of the SOC are true, Abigroup:

(2)

(b)

prepared designs and implemented construction practices for the Perimeter Wall
that had the features or characteristics alleged in paragraph 100 of the SOC;

Particulars

If the allegations in paragraph 100 of the SOC are true, these were features or
characteristics of the Abigroup DERM Approval Design, the Abigroup Design
and the Abigroup Rectification Drawings.

in the premises:

(1) failed to take adequate steps to take the Abigroup Mud
Wave/Paleochannel Precautions (if they were required to be taken);

(i1) breached the Abigroup Bund Works Duty (if it existed).

469  If the allegations in paragraphs 102(f) to (h) and 103(b) of the SOC are true, Abigroup:

(a)

(b)

(c)

prepared designs in respect of Bund and Bund Walls that did not provide
reasonable assurance that the Bund Walls would transect paleochannels and avoid
the risks of:

(1) washout erosion in the base of the Bund Walls;

(i1) backwards erosion piping through and around the Bund Walls;

(ii1))  excessive displacement of soft muds into a mud wave across the breadth
of the paleochannels;

prepared designs for the paleochannel sections and constructed the paleochannel
sections using a technique of or involving the features or characteristics alleged in
paragraph 101(g) of the SOC;

prepared designs for the paleochannel sections and constructed the paleochannel
sections that:

(1) created the matters pleaded in paragraph 101(h) of the SOC;

(11) did not ensure permeability of the base layers of the paleochannel
sections, so as to completely transect and block the paleochannels;

(i11))  did not provide for the use of PVDs along the paleochannel sections, to
improve consolidation and reduce voids between deposited rock;
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470

471

Particulars of (a) to (c)

If the allegations in paragraphs 102(f) to (h) of the SOC are true, the matters
described in paragraphs (a) to (c) above were features or characteristics of the
Abigroup DERM Approval Design, the Abigroup Design and the Abigroup
Rectification Drawings.

(d) in the premises:

(1) failed to take adequate steps to take the Abigroup Mud
Wave/Paleochannel Precautions (if they were required to be taken);

(11) breached the Abigroup Bund Works Duty (if it existed).
If the allegations in paragraphs 104 and 105(b) of the SOC are true, Abigroup:

(a) did not adequately investigate the extent of turbidity caused by the mud wave or
any potential environmental impacts of the mobilisation of soft seabed mud;

(b) did not attempt to mitigate those turbidity effects by implementing any of the
precautions alleged in paragraphs 94(a), (b) or (¢) of the SOC;

(©) did not halt construction of the Perimeter Wall until such investigations and
mitigation efforts were implemented,

(d) in the premises:

(1) failed to take adequate steps to take the Abigroup Mud
Wave/Paleochannel Precautions (if they were required to be taken);

(i1) breached the Abigroup Bund Works Duty (if it existed).
If the allegations in paragraphs 106(c) and 107(b) of the SOC are true, Abigroup:

(a) prepared designs for and constructed the Bund in a manner that did not achieve
the objectives referred to in paragraph 106 of the SOC;

Particulars

If the allegations in paragraph 106(c) of the SOC are true, the Abigroup DERM
Approval Design, the Abigroup Design and the Abigroup Rectification Drawings
did not achieve such objectives.

(b) in the premises:

(1) failed to take adequate steps to take the Abigroup Mud
Wave/Paleochannel Precautions (if they were required to be taken);

(11) breached the Abigroup Bund Works Duty (if it existed).
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S.1.4. Abigroup Sealing Precautions

472

473

If the allegations in paragraph 114 of the SOC are true, then at all material times in
relation to the design and construction of the Bund, the Abigroup Risk of Harm was
likely to be materially reduced if Abigroup, by itself or its agents or contractors, in
relation to such design and construction work took the steps pleaded in:

(a) paragraph 114(a); and

(b) paragraphs 114(b)(ii) or (iii); and

(©) paragraph 114(c); and

(d) paragraph 114(d); and

(e) paragraph 114(e) of the SOC,

(Abigroup Sealing Precautions).

If the allegations in:

(a) paragraphs 115(a), (c), (d) and (e) of the SOC; and

(b) paragraphs 116, 117 and 118 of the SOC (insofar as they refer to the Specific
Sealing Precautions),

are true, then at all material times during design and construction of the Bund:
(©) the Abigroup Sealing Precautions:

(1) were consistent with appropriate industry practice, and were the only
course so consistent;

(i1) were consistent with Abigroup’s obligations pursuant to the Abigroup
Contract, including to comply with permits and approvals obtained by
GPC and any conditions on them, and were the only course so consistent;

(ii1))  were readily available to Abigroup;
(iv)  involved no undue or disproportionate burden on Abigroup;

(d) it was the case that, if the Abigroup Sealing Precautions were not taken, there
were material risks as alleged and described in paragraphs 116 and 117(a), (b),
(c) and (d)(i) of the SOC and such risks were sufficiently grave in nature, and
likely in probability, that a reasonable person in the position of Abigroup would
take precautions against those risks;

(e) there was no social utility in Abigroup undertaking work in relation to the design
and construction of the Bund without taking the Abigroup Sealing Precautions as
compared to it undertaking such work with those precautions;

)} the Abigroup Bund Works Duty required Abigroup to take the Abigroup Sealing
Precautions.
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S.1.5. Failures in respect of the Abigroup Sealing Precautions

474

475

If the allegations in paragraphs 124 and 125(b) of the SOC are true, Abigroup:

(2)

(b)

prepared designs for and constructed the Perimeter Wall with the features or
characteristics alleged in paragraph 124 of the SOC;

Particulars

If the allegations in paragraph 124 of the SOC are true, these were features or
characteristics of the Abigroup DERM Approval Design, the Abigroup Design
and the Abigroup Rectification Drawings.

in the premises:

(1) failed to take adequate steps to take the Abigroup Sealing Precautions (if
they were required to be taken);

(i1) breached the Abigroup Bund Works Duty (if it existed).

If the allegations in paragraphs 126, 127(a) and (b), 128(b) to 128(e) and 129(b) of the
SOC are true, Abigroup:

(2)

(b)

(c)

(d)

prepared designs for the Perimeter Wall which specified the use of, and
recommended the use of and installed, a geotextile liner that was not fit for the
purpose of sealing the Perimeter Wall;

Particulars

If the allegations in paragraph 126 of the SOC are true, the Abigroup DERM
Approval Design, the Abigroup Design and the Abigroup Rectification Drawings
specified a geotextile liner that was not fit for the purpose of sealing the
Perimeter Wall. Further, by email to GPC sent on 2 February 2011, Abigroup
recommended the use of the geotextile product Bidum A64, which was installed
on the Perimeter Walls [GPC.001.002.7732; GPC.001.002.7734].

did not adequately investigate the extent of turbidity or any potential
environmental impacts of the Prohibited Discharges of Spoil from the Modified
Reclamation Area;

did not take or recommend to GPC the action described in paragraphs 128(c), (d)
or (e) of the SOC;

in the premises:

(1) failed to take adequate steps to take the Abigroup Sealing Precautions (if
they were required to be taken);

(11) breached the Abigroup Bund Works Duty (if it existed).

S.1.6. Loss and damage resulting from breach of the Abigroup Bund Works Duty

476

If the allegations in:
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S.2

477

478

479

(a) paragraphs 109 to 112 and Section L of the SOC;
(b) further or alternatively, paragraphs 133 to 136 and Section L of the SOC,

are true, the breach or breaches of the Abigroup Bund Works Duty (if there was such a
duty and such a breach) were a cause of the loss and damage that is the subject of the
claims of the plaintiffs and Group Members pleaded in the SOC (if there was such loss
and damage), independently of any act or omission of GPC which may constitute a
breach of any of the duties of care alleged to have been owed by GPC to the plaintiffs or
Group Members.

SMEC

As pleaded above, Abigroup retained SMEC in relation to the design of the bund and
bund walls and in connection with Abigroup’s work in relation to the Project.

SMEC’s retainer included:

(a) developing a detailed design, further or alternatively assisting Abigroup in
developing a detailed design, for the Bund and Bund Walls, including the design
and specification of the geotextile to be used in connection with the Bund Walls
and the specification of construction processes and methodologies;

(b) preparing design drawings certified by a RPEQ);

(c) providing certification and quality assurance of the design and construction of the
Bund Walls;

(d) providing professional advice in relation to the design and construction of the
Bund and Bund Walls.

At all material times:
(a) Huma Hussain:

(1) was a RPEQ registered pursuant to the Professional Engineers Act 2002
(QId) and the Professional Engineers Regulation 2003 (Qld) (RPEQ
number 10032);

(11) was employed or otherwise engaged by SMEC in the capacity as an
RPEQ and in the role of Project Manager in relation to the Project; and

(b) Mark Ballard:

(1) was an RPEQ registered pursuant to the Professional Engineers Act 2002
(QId) and the Professional Engineers Regulation 2003 (Qld) (RPEQ
number 10223);

(11) was employed or otherwise engaged by SMEC in the capacity as an
RPEQ and in relation to the Project,

(together, the Certifying RPEQs).
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At all material times, an RPEQ was required to perform their duties in accordance with
and to the standards required by the Code of Practice for Registered Professional

At all material times, such Code of Practice required an RPEQ to (inter alia):

(a) take reasonable steps to be informed, and to inform clients and employers, of the
social, environmental, economic, and other possible consequences that might
arise from professional engineering services;

(b) have regard to reasonably foreseeable effects of professional engineering services
(c) take reasonable steps to reduce reasonably foreseeable adverse effects of
professional engineering services on the natural environment;

(d) bring to the engineering task knowledge, skill, judgment, and care that are of a
standard which might reasonably be expected by the public or the registered
professional engineer’s professional peers.

480
Engineers.
481
on the natural environment;
S.2.1. SMEC Bund Design Duty
482  If the allegations in:

(a) either or both of:
(1) paragraph 46 of the SOC;

(11) paragraph 47 of the SOC (to the extent they are allegations of fact as
opposed to allegations of matters which GPC knew or ought to have
known); and

(b) paragraph 48 of the SOC (to the extent they refer to the Mud Wave/Paleochannel
Risk and the Sealing Risk),

are true, then at all material times in relation to the design and construction of the Bund
there was a risk that a failure by SMEC or those under its direction and control (including
the Certifying RPEQs) to take reasonable care in:

(©) preparing and certifying a design for the Bund and Bund Walls;
(d) assessing and certifying the design and construction of the Bund Walls;

(e) otherwise providing professional advice, and preparing and certifying documents,
in relation to the design and construction of the Bund and Bund Walls,

(the SMEC Bund Works),

would cause or allow:

)} the:
(1) the Mud Wave/Paleochannel Risk;
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483

(2
(h)

(1)

@)

(11) further or alternatively, the Sealing Risk,
to eventuate;
as a result, Prohibited Discharges from the Bund;

Prohibited Discharge Effects including a decrease in the water quality of all or
part of Affected Waters resulting from:

(1) the Prohibited Discharges;
(11) further or alternatively, the Prohibited Discharges eroding the Mud Flats;
resulting in environmental harm;

damage to the marine ecosystem in the Affected Waters, resulting in a decline in
the quantity and saleable quality of Commercial Species in those waters; and

consequently, financial loss to the classes of persons comprising or including:
(1) the Commercial Fishing Group Members; and/or
(11) the Fish Handling Processing Group Members; and/or

(ii1))  the Wholesaler Group Members,

(the SMEC Risk of Harm).

If the allegations in paragraph 49 of the SOC are true, then at all material times:

(2)

the SMEC Risk of Harm was reasonably foreseeable to SMEC in circumstances
where:

(1) SMEC had the information and documents referred to in paragraphs C a.,
b., c., d.i, d.ii, d.iii, d.iv, d.vi, f.i, f.ii, f.iii and E of the particulars to
paragraph 49 of the SOC;

Particulars

(A)  The Master Plan is referred to in section 2.2 of the Abigroup
Design.

(B) The FLPE Project EIS, the DDP EIS, the CG Expansion Report
and the CG Dredging Report are referred in Appendix B to the
Abigroup EMP - Design dated 22 December 2010, which was
prepared by SMEC.

©) The Tender Concept Design, the FLPE Project EIS and the DDP
EIS formed part of the Invitation to Tender. It can be inferred that
SMEC received the Invitation to Tender soon after it was issued
on or about 7 April 2010 because the Abigroup Bid, which was
issued in response to the Invitation to Tender, included documents
prepared by SMEC and referred to the engagement of SMEC by
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(b)

(©)

(d)

(e)

09

(g

Abigroup to review the design provided as part of the Invitation to
Tender and as a design consultant in connection with the
Abigroup Bid.

(D)  Further, it can be inferred from the fact of SMEC’s engagement
by Abigroup that Abigroup provided to SMEC the documents
referred to in paragraphs C a., b., c., d.i, d.ii, d.iii, d.iv, d.vi, f.i,
f.i1, f.iii and E of the particulars to paragraph 49 of the SOC on or
soon after the date Abigroup received those documents (as to
which GPC repeats and relies on the matters pleaded above in
response to paragraph 106(b) of the SOC).

(11) further or alternatively, SMEC was a reputable professional services
company with skill, expertise and experience in major infrastructure
project areas including the design of reclamation bunds;

(iii)  SMEC was engaged by Abigroup to carry out the SMEC Bund Works;
(iv)  SMEC prepared the Abigroup EMP — Design;

SMEC was engaged (by itself, or its servants, agents or contractors) in an
inherently dangerous activity as described in paragraph 49(b)(i) to (iii) of the
SOC;

the location and identity of persons and businesses likely to be directly impacted
by a failure by SMEC to take reasonable care was reasonably ascertainable by
SMEC;

Particulars

If those matters were reasonably ascertainable by GPC in the manner alleged in
paragraphs A.a, B.d, B.e and B.f of the particulars to paragraph 49(d) of the
SOC, they were also reasonably ascertainable by SMEC in the same manner.

as the contractor engaged by Abigroup to undertake the SMEC Bund Works,
SMEC had the practical ability to exercise a high degree of control in relation to
the design and construction of the Bund and the Bund Walls, so as to avoid or
alleviate the SMEC Risk of Harm;

the Duty Class could not direct, control, or influence the manner in which SMEC
undertook, or caused to undertake, the SMEC Bund Works;

Particulars

If the allegation in paragraph 49(f) of the SOC is true, the allegation in
subparagraph (e) above is true because the works comprising the SMEC Bund
Works form part of the Bund Works.

the Duty Class had no ability, alternatively, no practical ability to protect
themselves from the SMEC Risk of Harm;

the Duty Class were dependent on SMEC taking reasonable care to avoid or
alleviate the SMEC Risk of Harm; and
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(h) the Duty Class was accordingly highly vulnerable to harm from the manner in
which SMEC undertook the SMEC Bund Works.

484  If the allegations in paragraph 50 of the SOC are true, then at all material times the
SMEC Risk of Harm:

(a) was obvious;

(b) was described in the studies and reports planning or authorising the Bund Works,
including:

(1) the FLPE Project EIS;
(i1) the DDP EIS;
(ii1))  the CG Expansion Report; and

(iv)  the CG Dredging Report;

(c) concerned a risk of potentially significant damage to the local marine
environment;

(d) concerned a risk of potentially significant damage to a marine environment that
supported a large commercial fishing, fish-processing, and fish wholesaler
industry;

(e) concerned a risk that, by reason of the matters referred to in sub-paragraph (d)

above, involved a risk of significant disruption of and economic losses within the
said affected fishing industry;

63 in the premises in sub-paragraphs (a) to (e) above, was not insignificant.

485  In the premises of the matters pleaded in paragraphs 482 to 484 above (if true), SMEC in
undertaking the SMEC Bund Works owed to the plaintiffs and the Group Members a
duty to take reasonable care, by its officers, servants and agents (including the Certifying
RPEQs), to avoid the SMEC Risk of Harm (SMEC Bund Design Duty).

S.2.2. SMEC Mud Wave/Paleochannel Precautions

486  If the allegations in paragraph 94 of the SOC are true, then at all material times in
relation to design and construction of the Bund and Bund Walls, the SMEC Risk of Harm
was likely to be materially reduced if SMEC, by itself or its agents or contractors
(including the Certifying RPEQs), in undertaking such work, took the steps pleaded in
paragraphs 94(a) to (e) of the SOC (SMEC Mud Wave/Paleochannel Precautions).

487  If the allegations in:
(a) paragraphs 95(a), (¢), (d) and (e) of the SOC; and

(b) paragraphs 96, 97 and 98 of the SOC (insofar as they refer to the Specific Mud
Wave/Paleochannel Precautions),

are true, then at all material times during design and construction of the Bund:
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S.2.3.

(©)

(d)

(e)

()

the SMEC Mud Wave/Paleochannel Precautions:

(1) were consistent with appropriate industry practice, and were the only
course so consistent;

(i1) were readily available to SMEC;
(i11))  involved no undue or disproportionate burden on SMEC;

it was the case that, if the SMEC Mud Wave/Paleochannel Precautions were not
taken, there were material risks as alleged and described in paragraphs 96 and
97(a), (b), (c) and (d)(i) of the SOC and such risks were sufficiently grave in
nature, and likely in probability, that a reasonable person in the position of SMEC
would take precautions against those risks;

there was no social utility in SMEC undertaking work in relation to the design
and construction of the Bund without taking the SMEC Mud Wave/Paleochannel
Precautions as compared to it undertaking such work with those precautions;

the SMEC Bund Design Duty required SMEC to take the SMEC Mud
Wave/Paleochannel Precautions.

Failures in respect of the SMEC Mud Wave/Paleochannel Precautions

488

489

If the allegations paragraphs 100 and 101(b) of the SOC are true, SMEC:

(a)

(b)

(c)

prepared designs and a construction methodology for the Perimeter Wall that had
the features or characteristics alleged in paragraph 100 of the SOC;

Particulars

If the allegations in paragraph 100 of the SOC are true, these were features or
characteristics of the Abigroup DERM Approval Design, the Abigroup Design
and the Abigroup Rectification Drawings.

certified the design and construction of the Perimeter Wall with the features or
characteristics alleged in paragraph 100 of the SOC;

Particulars
The matters pleaded in paragraphs 186(b) and 186(c) above.
in the premises:

(1) failed to take adequate steps to take the SMEC Mud Wave/Paleochannel
Precautions (if they were required to be taken);

(11) breached the SMEC Bund Design Duty (if it existed).

If the allegations in paragraphs 102(f) to (h) and 103(b) of the SOC are true, SMEC:
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S.2.4.

(2)

(b)

(©)

(d)

(e)

prepared designs and a construction methodology for the Perimeter Walls that did
not provide reasonable assurance that the Bund Walls would transect
paleochannels and avoid the risks of:

(1) washout erosion in the base of the Bund Walls;
(11) backwards erosion piping through and around the Bund Walls;

(ii1))  excessive displacement of soft muds into a mud wave across the breadth
of the paleochannels;

prepared designs and a construction methodology for the Perimeter Walls
whereby the paleochannel sections had the features or characteristics alleged in
paragraph 101(g) of the SOC;

prepared designs and a construction methodology for the Perimeter Walls which,
in respect of the paleochannel sections:

(1) created the matters pleaded in paragraph 101(h)(i) of the SOC;

(i1) failed to ensure impermeability of the base layers of the paleochannel
sections, so as to completely transect and block the paleochannels;

(ii1))  did not provide for the use of PVDs along the paleochannel sections, to
improve consolidation and reduce voids between deposited rock;

Particulars of (a) to (¢)

If the allegations in paragraphs 102(f) to (h) of the SOC are true, the matters
described in paragraphs (a) to (c) above were features or characteristics of the
Abigroup DERM Approval Design, the Abigroup Design and the Abigroup
Rectification Drawings.

certified the design and construction of the Perimeter Wall with the features or
characteristics alleged in paragraphs 102(f) to (h) of the SOC;

Particulars
The matters pleaded in paragraphs 186(b) and 186(c) above.
in the premises:

(1) failed to take adequate steps to take the SMEC Mud Wave/Paleochannel
Precautions (if they were required to be taken);

(i1) breached the SMEC Bund Design Duty (if it existed).

SMEC Sealing Precautions

490

If the allegations in paragraph 114 of the SOC are true, then at all material times in

relation to the design and construction of the Bund and Bund Walls, the SMEC Risk of
Harm was likely to be materially reduced if SMEC, by itself or its agents or contractors
(including the Certifying RPEQs), in undertaking such work, took the steps pleaded in:
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(a) paragraph 114(a); and
(b) paragraph 114(b)(ii) or (iii) of the SOC; and
(©) paragraph 114(c),

(SMEC Sealing Precautions).

(1) were consistent with appropriate industry practice, and were the only

(d) it was the case that, if the SMEC Sealing Precautions were not taken, there were
material risks as alleged and described in paragraphs 116 and 117(a), (b), (c) and
(d)(1) of the SOC and such risks were sufficiently grave in nature, and likely in

and construction of the Bund without taking the SMEC Sealing Precautions as

491  If'the allegations in:
(a) paragraphs 115(a), (c), (d) and (e) of the SOC; and
(b) paragraphs 116, 117 and 118 of the SOC (insofar as they refer to the Specific
Sealing Precautions),
are true, then at all material times during design and construction of the Bund:
(c) the SMEC Sealing Precautions:
course So consistent;
(11) were readily available to SMEC;
(ii1))  involved no undue or disproportionate burden on SMEC;
probability, that a reasonable person in the position of SMEC would take
precautions against those risks;
(e) there was no social utility in SMEC undertaking work in relation to the design
compared to it undertaking such work with those precautions;
)} the SMEC Bund Design Duty required SMEC to take the SMEC Sealing
Precautions.
S.2.5. Failures in respect of the SMEC Sealing Precautions
492

If the allegations in paragraphs 124 and 125(b) of the SOC are true, SMEC:

(a) prepared designs for the Backdoor sections of the Perimeter Wall with the
features or characteristics alleged in paragraphs 124(a) and 125(b)(iv), (v) and
(vi) of the SOC;

Particulars

If the allegations in paragraphs 124(a) and 125(b)(iv), (v) and (vi) of the SOC
are true, these were features or characteristics of the Abigroup DERM Approval
Design, the Abigroup Design and the Abigroup Rectification Drawings. Further,
GPC relies on the matters pleaded in paragraph 312(h)(iv) above.
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(b)

(c)

(d)

prepared or approved a construction methodology in relation to the installation of
geotextile on western wall E, northern wall B and eastern wall A with the features
or characteristics alleged in paragraph 124(b)(iii), (iv), (v) and (vi)(2) of the SOC;

Particulars
The matters pleaded in paragraph 315(c)(iv) above.

certified the design and construction of the Perimeter Wall with the features or
characteristics alleged in paragraphs 124 and 125 of the SOC;

Particulars
The matters pleaded in paragraphs 186(b) and 186(c) above.
in the premises:

(1) failed to take adequate steps to take the SMEC Sealing Precautions (if
they were required to be taken);

(11) breached the SMEC Bund Design Duty (if it existed).

If the allegations in paragraphs 126, 127(a) and (b), 128(b) to 128(e) and 129(b) of the
SOC are true, SMEC:

(a)

(b)

(©)

prepared designs for the Perimeter Wall which specified the use of, and approved
the use of, a geotextile liner that was not fit for the purpose of sealing the
Perimeter Wall;

Particulars

If the allegations in paragraph 126 of the SOC are true, the Abigroup DERM
Approval Design, the Abigroup Design and the Abigroup Rectification Drawings
specified a geotextile liner that was not fit for the purpose of sealing the
Perimeter Wall. Further, by email to Abigroup sent on 24 January 2011, SMEC
communicated to Abigroup that the use of the geotextile product Bidum A64,
which was installed on the Perimeter Walls, was acceptable
[GPC.500.044.4006].

prepared or approved a construction methodology in relation to geotextile liner
such that it was not fit for the purpose of sealing the Perimeter Wall;

Particulars
The matter pleaded in paragraph 315(c)(iv) above.

certified the construction of the Perimeter Wall using a geotextile liner that was
not fit for the purpose of sealing the Perimeter Wall;

Particulars

The matters pleaded in paragraphs 186(b) and 186(c) above.
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S.2.6.

(d) did not recommend to Abigroup or to GPC to take the steps referred to in
paragraphs 128(c), (d) or (e) of the SOC;

(e) in the premises:

(1) failed to take adequate steps to take the SMEC Sealing Precautions (if
they were required to be taken);

(i1) breached the SMEC Bund Design Duty (if it existed).

Loss and damage resulting from breach of the SMEC Bund Design Duty

494

S.3.

495

If the allegations in:
(a) paragraphs 109 to 112 and Section L of the SOC;
(b) further or alternatively, paragraphs 133 to 136 and Section L of the SOC,

are true, the breach or breaches of the SMEC Bund Design Duty (if there was such a duty
and such a breach) were a cause of the loss and damage that is the subject of the claims
of the plaintiffs and Group Members pleaded in the SOC (if there was such loss and
damage) independently of any act or omission of GPC which may constitute a breach of
any of the duties of care alleged to have been owed by GPC to the plaintiffs or Group
Members.

Proportionate liability

If any of the plaintiffs or any of the Group Members have suffered loss and damage as a
result of a breach or breaches of duty of care by GPC as alleged in the SOC (which is
denied), then in respect of each such claim pleaded in the SOC:

(a) the claim is an “apportionable claim” within the meaning of that term in section
28 of the CLA;

(b) in the premises of the matters pleaded in paragraphs 461 to 476 above, Abigroup
is:

(1) a person whose acts or omissions caused the loss or damage that is the
subject of the claims of the plaintiffs and Group Members, independently
of the acts or omissions of GPC which caused such loss or damage;

(i1) a “concurrent wrongdoer” within the meaning of that term in section 30
of the CLA;

(c) in the premises of the matters pleaded in paragraphs 477 to 494 above, SMEC is:

(1) a person whose acts or omissions caused the loss or damage that is the
subject of the claims of the plaintiffs and Group Members, independently
of the acts or omissions of GPC which caused such loss or damage;

(i1) a “concurrent wrongdoer” within the meaning of that term in section 30
of the CLA;
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497

498

499

500

(d) pursuant to section 31 of the CLA, any liability of GPC is limited to an amount
reflecting that proportion of the loss and damage claimed that the court considers
just having regard to the extent of GPC’s responsibility for the loss or damage.

ORDERS GRANTING LEAVE FOR THE SOC AND RESERVED QUESTIONS
By an order dated 27 August 2024, the Honourable Justice Crow ordered (inter alia) that:

(a) the plaintiffs have leave to amend the FASOC in the manner described in, and
subject to the matters stated in, paragraph 1 of that order;

(b) such leave is subject to the reservation that the following questions be deferred to
a date to be fixed:

(1) the question whether section 103B of the CPA is to be considered on the
amended case as presented by the 3FASOC, and if so, whether the
requirements of section 103B have been met by the plaintiffs;

(11) the question of all group members’ abilities to rely on section 103Z of the
CPA, and the effect and extent of such reliance;

(ii1))  the question of the date on which the claims (other than the “Subclaims™)
of all group members who were not part of the original group definitions
in the original Statement of Claim takes effect;

(iv)  the question of the date on which the “Subclaims” of the group members
introduced in the ASOC, and remain in the 3FASOC, takes effect;

(v) the question of the date on which the “Subclaims” of the group members
introduced in the 3FASOC takes effect;

(vi)  the question of the date on which each amendment to the definition of
“Affected Waters™ takes effect;

(©) by 4pm on 3 September 2024 the plaintiffs are to file and serve a Third Further
Amended Statement of Claim amended in accordance the order (to be titled
“Third Further Amended Statement of Claim”).

The SOC to which this Defence responds (being the 3FASOC) was filed by the plaintiftfs
pursuant to the order referred to in the previous paragraph and is the Third Further
Amended Statement of Claim referred to in that order.

In the premises, the questions referred to in paragraph 496(b) above are reserved for
determination in this proceeding.

Except where an allegation in the SOC has been expressly admitted or not admitted
above in this Defence, each allegation is denied by reason of the matters pleaded above
in this Defence.

GPC denies that the plaintiffs or Group Members are entitled to any of the claimed relief
for the reasons pleaded in this Defence.
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E\M\‘ \w HMJM

Description:  Solicitor for the Defendant

Signed:

NOTICE AS TO REPLY
You have fourteen days within which to file and serve a reply to this defence. If you do not do

so, you may be prevented from adducing evidence in relation to allegations of fact made in this
defence.
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ANNEXURE A

October 2011 DERM Report

1

In October 2011 DERM published a report titled “Port Curtis and Tributaries:
Comparison of Current and Historical Water Quality” [GPC.999.002.0340] which stated,
inter alia:

(a)

(b)

(©

water quality parameters (including for dissolved oxygen, pH, salinity, turbidity,
temperature, metals and chlorophyll a) for the Port Curtis area for the period from
February 2010 to August 2011 were consistent, with no trend for water quality
deterioration;

metal and metalloid concentrations were mostly highest during January 2010 and
rarely exceeded water quality guideline trigger values, except during sampling
after floods in January 2011;

overall water quality in the Harbour and the Boyne and Calliope River estuaries
was consistent with historical trends, apart from the impacts of flooding in
January 2011.

November 2011 — Supplementary DERM Report

2

In November 2011 DERM published a report titled “Water Quality of Port Curtis and
Tributaries: Supplementary Report Based on Data Collected in the week of 26™
September 2011”7 [GPC.999.002.0301], which stated, inter alia:

(a)

(b)

(©)
(d)

(e)

9]

it was a report which presented all data from additional monitoring conducted by
DERM in the week of 26 September 2011 and aimed to address whether there are
water quality issues or trends that are of concern (1) across the region as a whole
and (2) within the area potentially affected by dredging;

a range of physico-chemical properties was measured at 37 sites and, at 20 of
these sites, samples were also analysed for dissolved and total concentrations of
28 metals and metalloids;

dredging operations continued during the sampling;

three zones (Zones 1, 2 and 3) based on distances from current dredging and
associated activities were established;

of the 28 metals and metalloids analysed, only the dissolved concentrations of
aluminium, copper and chromium were greater than the trigger values for slightly
to moderately disturbed ecosystems from the Australia and New Zealand
Guidelines for Fresh and Marine Water Quality;

none of the sites where exceedances of the Australia and New Zealand Guidelines
for Fresh and Marine Water Quality trigger values for dissolved concentrations of
metals were in Zone 1, the area most likely to be affected by dredging and
associated impacts;
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(2

(h)

)

(k)

(M

(m)

(n)

none of the sites where exceedances of the Australia and New Zealand interim
sediment quality guidelines trigger values for arsenic and barium occurred in
Zone 1;

it is more likely that the elevated concentrations of aluminium, copper and
chromium are due to natural sources;

testing of water quality in Port Curtis and tributaries has shown no clear link
between dredging in Port Curtis harbour and dissolved metals, and the data
suggests that naturally high concentrations of these metals may occur in Port
Curtis;

physicochemical properties of water in and around Port Curtis were normal for
this region and are unlikely to cause biological impacts;

generally turbidity was higher in the area most likely to be affected by dredging
and associated activities, and dissolved oxygen levels were high at all sites, and
pH levels varied but were lower at sites outside of dredge activities;

nutrients were slightly elevated in many sites in the harbour but less so than in
many sites in Queensland and none exceeded trigger values for toxicants in the
Australia and New Zealand Guidelines for Fresh and Marine Water Quality;

in summary, based on the data analysed none of the water quality properties
measured were of significant environmental concern either in Port Curtis or in the
area most likely to be affected by dredging and associated activities;

the report was reviewed by CSIRO.

Gladstone Fish Health Scientific Advisory Panel Report — 2012

3

On or about 5 January 2012 the Fish Health Panel published a report for the Minister of
Main Roads, Fishers and Marine Infrastructure, Queensland, titled “Final Report”
[GPC.001.005.5080], which stated as has been pleaded above in this Defence.

CSIRO Report — Metals in the Waters and Sediments of Port Curtis, Queensland — May 2012

4

In May 2012 CSIRO issued a report titled “Metals in the Waters and Sediments of Port
Curtis, Queensland” [GPC.999.001.8418] which stated, inter alia:

(2)

(b)

(c)

(d)

following recent concerns about the impacts of dredging in Gladstone Harbour,
GPC requested assistance from CSIRO to accurately determine the
concentrations of metals in the waters and sediments of Port Curtis;

the report describes a study of water and sediment quality within Port Curtis,
which study was funded by GPC but conducted independently by CSIRO;

water and sediment samples were collected over the period 6-8 December 2011 at
21 sites across the Port Curtis region;

sampling and analysis was conducted using internationally-accepted protocols
and state-of-the art QA/QC procedures including the use of Certified Reference
Materials, and a detailed interpretation of the data was provided including
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(e)

0]

comparison to existing trace metals data for Port Curtis and other coastal
locations impacted by anthropogenic activities;

the data from the current study were also compared to water and sediment quality
guidelines for marine waters (ANZECC/ARMCANZ 2000) that currently apply
in Australia;

the findings of the study were as follows:

1.

The concentrations of dissolved arsenic, cadmium, cobalt, chromium,
copper, manganese, nickel, lead and zinc were below the
ANZECC/ARMCANZ marine water quality guideline trigger values that
apply in Australia at all 21 sites sampled and the concentrations were
relatively low compared to other industrialised harbours.

Dissolved aluminium concentrations were above the
ANZECC/ARMCANZ (2000) environmental concern level (ECL) of 0.5
ug/L at the majority of sites sampled. It should be noted that there is no
reliable guideline value for aluminium in marine waters in Australia and
the ECL value is a highly conservative value based on very limited
toxicity data. There are no water quality guidelines that apply for
aluminium in marine waters in Europe or North America. From the
current data set, it was not possible to attribute a specific source of the
dissolved aluminium.

The dissolved copper concentrations measured in Port Curtis in
December 2011 were lower than the ANZECC/ARMCANZ guideline
value of 1.3 ug/L. However, the dissolved copper concentrations were
noticeably higher than the concentrations measured in the CSIRO
surveys in December 2003 and 2004, indicating increased inputs of these
metals from various sources, and the concentrations at some sites were
only marginally lower than the ANZECC/ARMCANZ guideline value.
Dissolved cadmium and zinc concentrations were comparable to those
measured in 2003/2004 by CSIRO.

A comparison of some of the dissolved metals in Port Curtis and other
industrialised harbours around the world (see Table 13 of the main
report) shows that Port Curtis compares favourably with most other
harbours and has relatively low metal concentrations despite the large
amount of industrial activity and shipping.

Apart from arsenic, the concentrations of particulate metals in benthic
(seabed) sediments were below the ANZECC/ARMCANZ sediment
quality guideline values. Particulate arsenic concentrations exceeded the
ANZECC/ARMCANZ ISQG-low trigger value in two samples from the
Narrows and one site off Quoin Island. Previous studies indicate that the
source of this arsenic is natural (geological formation in the area) and is
not associated with anthropogenic inputs.

Metal concentrations in suspended sediments were not elevated and were
comparable to the concentrations of metals in the <63 um (fine) fraction
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of benthic sediments. This is consistent with the resuspension of fine
sediments into the water column.

7. The study did not detect any ‘hot spots’ of metal concentrations. There

was no detectable elevation of metal concentrations at sites where
dredging was being conducted.

DEHP — “Update on the Quality of Sediment from Pot Curtis and Tributaries” — May 2012

5

In May 2012, DEHP published a report titled "Update on the Quality of Sediment from
Port Curtis and Tributaries" [GPC.300.005.5929] which stated, inter alia:

(2)

(b)
(©)

(d)

sediment sampling was conducted during February-March 2012 at 32 sites
throughout Port Curtis covering (inter alia) a wide range of metals and
metalloids;

almost all measured concentrations were less than guideline trigger values;

overall, Port Curtis sediments contained low, negligible or undetectable
concentrations of the analysed chemicals;

the results are consistent with previous studies on sediment in Port Curtis and
surrounding areas, and the concentrations of elements and compounds found in

sediments at all sites samples are not consistent with levels likely to result in poor
fish health.

Gladstone Harbour — Integrated Aquatic Investigation Program — 2012 Report

6

In January 2013 DEHP issued a report titled “Gladstone Harbour - Integrated Aquatic
Investigation Program - 2012 Report - Gladstone Harbour Fish Health Interdependent
Committee” [GPC.999.002.5370] which stated, inter alia:

(2)

(b)

(©)

in early 2012, in response to recommendations of the Fish Health Panel, the
Queensland Government established the Integrated Aquatic Investigation
Program for Gladstone Harbour, which was an expanded investigation program
to build on work undertaken by the Queensland Government;

the water quality and fish health sampling programs undertaken as part of the
investigation were completed in September 2012;

the sampling was of nearly 5000 samples including (as more fully set out in
Attachment 2 to the report):

(1) six species of fin-fish;
(i1) once species of shark;
(ii1))  one species of prawn;
(iv)  one species of crab (as more fully set out in Attachment 2 to the report);

(v) the majority of the species identified by the plaintiffs in their definition of
“Commercial Species” as pleaded in paragraph 3 of the SOC;
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(d)

(e)

(®

(2

(h)

a key finding was that results do not suggest that water quality in Gladstone
Harbour and related waterways present a threat to fish health, with the possible
exception of sites around South Trees Inlet (in respect of which there were
exceedances of aluminium and molybdenum concentrations);

a key finding is there is no evidence that dredging in Gladstone Harbour increases
dissolved metal concentrations or leads to acidic conditions;

a key finding is that it is unlikely that metals are at a level that would cause any
ongoing suppression of the immune system or increased susceptibility to disease
in fish and other aquatic organisms throughout the Gladstone Harbour;

a key finding is that no single cause has been identified for all fish health issues,
and the conditions that have been identified are naturally occurring organisms
that have been seen elsewhere in Queensland;

results of sampling in 2012 indicate that fish health was much improved.

Gladstone Harbour — Fish Health Investigation — 2011-2012

7

In 2013 the Department of Agriculture, Fisheries and Forestry (DAFF) issued a report
titled “Gladstone Harbour - Fish Health Investigation - 2011-2012” [GPC.999.001.7464;
GPC.300.019.0520] which stated, inter alia, that:

(a)

(b)

(c)

(d)

(e)

(®

(2
(h)

the Gladstone Harbour Fish Health Investigation occurred in response to public
concerns regarding fish health in Gladstone Harbour;

the majority of concerns were regarding skin redness, lesions and eye damage
observed on barramundi caught from the Boyne River or within its vicinity;

further reports included unusual skin redness and occasional lesions observed on
a range of fish species from Gladstone Harbour (including sharks) as well as an
increase in the incidence in shell erosion on mid crabs;

the subsequent investigation aimed to determine the cause of the reported issues
and specifically to address public concern regarding the potential impact of
industrial activity including dredging in Gladstone Harbour;

the investigation, conducted by DAFF, was part of a whole-of-government
response which included sediment and water quality testing and investigation into
human health concerns;

investigations were conducted in two phases being from August 2011 to February
2012 and from April 2012 to September 2012;

fish health in Gladstone had returned to a more normal situation in 2012;

the most likely cause of the abnormalities observed during the investigation is the
sudden introduction of barramundi and other fish from Lake Awoonga during
December 2010 to early 2011;

the results in the study support that it was flooding combined with the
introduction of a significant biomass of fish (including barramundi, mullet,
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catfish and bony bream) that stressed the ecosystem in Gladstone Harbour and
adjacent waterways;

() the introduction of the large number of barramundi and other fish into the
Gladstone ecosystem would have caused a significant imbalance in the Gladstone
Harbour in 2011;

(k) these large predators would have reduced the number of small fish and other prey
items impacting on the food supply of other fish species, and in addition the
lower salinity and turbidity caused by the flooding would have increased the
stress on the ecosystem throughout Gladstone Harbour;

D when the fish stocked in Awoonga Dam moved downstream of the dam, the
biomass of barramundi was far in excess of the carrying capacity of the Boyne
River, and the population of barramundi in Gladstone Harbour also increased to
higher levels than normal, which caused stress to the whole ecosystem;

(m)  the study could not rule out the possibility that the activity of dredging and
associated turbidity provided additional stress to the ecosystem, but it was not the
primary stressor.

CSIRO Report

8

In March 2013, the CSIRO issued a report titled “Scientific Review of Investigation of
the Causes of Aquatic Animal Health Problems in the Gladstone Harbour and Nearshore
Waters by Matt Landos” [GPC.200.083.2418; GPC.999.001.7547] which stated, inter
alia:

(a) it was a report prepared in response to a request by GPC to undertake an
independent review of a report prepared in 2012 by Dr Matt Landos titled
“Investigation of the Causes of Aquatic Animal Health Problems in the Gladstone
Harbour and Nearshore Waters” [GPC.003.010.7699] (the Landos Report);

(b) the report was prepared by Graeme Batley who had more than 40 years’
experience in the study of contaminant fate and impacts in aquatic systems and
was an internationally recognised expert in the area;

(©) all of the reported data on dissolved metal and metalloid concentrations in the
waters and sediments of Gladstone Harbour indicate only marginal exceedances
of the Australian and New Zealand water quality guideline trigger values, and
there were definitely no concentrations that would result in chronic toxicity
effects on fish;

(d) concentrations of metals and metalloids in the dredged sediments were well
below sediment quality guidelines and typical of slightly-to-moderately disturbed
environments;

(e) potential effects from hydrogen sulfide, acid sulfate soils, ammonia and cyanide
highlighted in the Landos Report could be easily dismissed as minor
environmental concerns, with concentrations unlikely to reach those quoted in the
studies referenced in the Landos Report;
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(®

(2

(h)

while there is evidence in the literature of immunosuppression in aquatic
organisms caused by metals and metalloids, the data are sparse and the
concentrations at which effects were observed are above those measured in
Gladstone Harbour waters;

often the cause of environmental effects is the result of multiple stressors of
which freshwater and associated turbidity would rank highly, along with
stormwater runoff of contaminants, licensed discharges, excessive fish stocks,
food scarcity;

dredging activities may be an additional stressor, but on the basis of monitoring
evidence, would not appear to be a major causal factor.

Analysis of Water Quality in Relation to Fish Health in Gladstone Harbour and Waterways:

September 2011 — September 2012

9 In July 2013 DEHP issued a report titled “Analysis of Water Quality in Relation to Fish
Health in Gladstone Harbour and Waterways: September 2011 - September 2012”
[GPC.600.008.6076] which stated, inter alia:

(a)

(b)

(©)

(d)

as part of the Queensland Government response to fish illness reported in
Gladstone Harbour and associated waterways, a conceptual model was
developed, water and sediment quality was monitored, and fish health surveys
were conducted between September 2011 and September 2012;

in September 2011, the Queensland Government commenced monthly
investigations of water quality in Gladstone which measured:

(1) 20 metals and metalloids (21 from May 2012);
Particulars

Aluminium, antimony, arsenic, boron, cadmium, chromium, cobalt,
copper, iron, lead, manganese, mercury, molybdenum, nickel, selenium,
silver, thallium, tin, vanadium, zinc. Gallium was added from May 2012.

(11) nutrients (nitrogen and phosphorus);
(iii)  chlorophyll-a;

(iv)  arange of physio-chemical properties (i.e. turbidity, dissolved oxygen,
salinity, temperature and pH);

sediments were analysed for a range of elements (including metals and metalloids
in marine sediments) as well as for sulfur, sulfide, sulfate, fluoride, and a range of
organic chemicals commonly present in near-shore marine sediments, and other
properties;

initially from September 2011, 37 sampling sites were selected for the
Queensland Government monthly monitoring program, and from February 2012 a
total of 52 sites were monitored until September 2012;
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(e)

(®

(2

(h)

(i)

)

(k)

(M

turbidity levels and dissolved metal concentrations were measured at 26 sites in
the Gladstone Harbour between September 2011 and September 2012;

since October 2011, 13 reports had been produced by the Queensland
Government on the water and/or sediment quality in Gladstone waterways;

this report presents a summary of the results of the water quality monitoring
conducted between September 2011 and September 2012, and reviews the water
and sediment quality of Gladstone Harbour and associated waterways in relation
to dredging and industry activity and their likely impact on fish health;

the water quality in Gladstone waterways was consistent with historical trends,
apart from the impacts of the extreme wet season of 2010-2011 that occurred
throughout Queensland;

increased turbidity levels occurred in the areas closest to the Western Basin
dredging (i.e. the sites Ela and E3a which were closest to the Western Basin
dredging activities) and since 2010 there appears to have been an increase in the
turbidity across Gladstone Harbour during the dry season;

despite the increases in turbidity there is no evidence to support the hypothesis
that increased turbidity caused by dredging led to increased concentrations of
dissolved metals that were harmful to the environment;

it is unlikely that dredging increased metal concentrations sufficiently to cause
fish health issues in Gladstone waterways;

in relation to the Bund Wall:

(1) it is likely that leakage of suspended sediments through the Bund Wall
was having at least intermittent localised impacts on the turbidity levels in
waters close to the bund wall and was most evident during spring tide
cycles when there is elevated tidal range and increased current flow;

(i1) high turbidity levels were measured from both subsurface and near
bottom depths at sites north and south of the Bund Wall in September
2011, and elevated turbidity levels were also measured in May 2012 at
one of those sites and in July 2012 at the other site;

(ii1))  however, the large tides can also re-suspend fine sediments throughout
the harbour, producing naturally turbid water;

(iv)  monthly monitoring at the sites was not adequate to determine whether
the Bund Wall was contributing to turbidity across Gladstone Harbour;

(v) after the sealing to the Bund Wall was completed in August 2012, the

turbidity levels measured at those sites dropped to below 1 INTU (August
and September 2012);

(vi)  very low turbidity levels were also recorded during some months before

the completion of the repairs to the Bund Wall during neap tide cycles
when there was lower tidal ranges and reduced current flow;
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(m)

(0)

(p)

(@

(r)

(s)

(t)

(u)

(vii)  Figure 13 depicted turbidity levels measured at the sites;

no pH measurements below 7.6 were detected during the water quality
monitoring program and therefore there is no evidence that dredging of potential
acid sulfate soils led to acidic waters and thereby increased dissolved metal
concentrations across the harbour;

almost all measured metal and metalloid concentrations in sediments were less
than sediment quality guidelines, and the very few exceedances of arsenic were
not significantly over the guideline, and the sole exceedance for mercury could
not be confirmed in subsequent resampling;

the only dissolved metals that exceeded the trigger values on one or more
occasions were: aluminium, arsenic, copper, molybdenum and zinc, and the
spatial and temporal pattern of these exceedances were not consistent with these
metals causing the ongoing fish health issues at Gladstone;

with one exception, there is no evidence that industrial discharges increased the
concentration of contaminants sufficiently to cause adverse environmental
impacts, the exception being repeated exceedances of the aluminium and
molybdenum marine ecosystem protection trigger values and occasional
exceedances for arsenic in South Trees Inlet, with the most likely source of such
contaminants in South Trees Inlet the Queensland Alumina Limited red mud dam
discharge which is currently being investigated;

the dissolved metal concentrations in Gladstone Harbour waters measured
between September 2011 and September 2012 were comparable to values
previously measured by other studies in Gladstone Harbour and at the lower end
of the concentration ranges of metals measured in industrialised ports around the
world;

the concentrations of aluminium, copper and zinc were sometimes greater than
the lowest concentrations at which immunosuppression and an increase in disease
susceptibility occur, however the frequency and spatial extent of these
exceedances were not consistent with them causing immunosuppression and an
increase in disease susceptibility across Gladstone Harbour;

no sites in Gladstone Harbour, including those closest to dredging activities,
produced persistently elevated metal concentrations above guideline trigger
levels;

a wide range of organic contaminants were assessed in sediments in Gladstone
Harbour, and the concentrations of pesticides, dioxins and petroleum
hydrocarbons indicated there were no exceedances likely to cause any
environmental harm;

save for discharges from the QAL red mud dam which have the potential to
impact the environment in South Trees Inlet, the water quality monitoring did not
identify any other environmental stressors causing or contributing to the adverse
effects on the health of local fauna in Gladstone Harbour and associated
waterways;
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(v) overall, there is no evidence to indicate that dredging or industrial activities in
Gladstone Harbour have changed the water and sediment quality sufficiently to
cause or contribute to the ongoing fish health issues observed in Gladstone
between September 2011 and September 2012.

Independent Review of the Port of Gladstone — Report on Findings

10

In July 2013 an Independent Review Panel, established by the Commonwealth Minister
for Sustainability, Environment, Water, Population and Communities, published a report
titled “Independent Review of the Port of Gladstone - Report on Findings”
[GPC.999.001.7583] which stated, inter alia:

(a) its findings and recommendations were based on detailed consideration of the
evidence available;

(b) the review process included review of various publicly available information
resources and other information provided at the request of the panel from various
groups, organisations and individuals, receipt of submissions, meetings with a
range of stakeholders to explore issues raised in submissions and other materials
pertinent to the review, and inspection of the Port and surrounds;

(©) there is no clear single cause for the fish health conditions observed in 2011;

(d) such cases are likely to be the result of multiple pressures, in particular extreme
weather events and associated overcrowding from fish that moved into the area
after overspilling Awoonga Dam,;

(e) sampling and analysis of sediment and water demonstrates that the dredged
sediments are not contaminated to levels that would lead to toxicological effects;

() dredging and disposal of sediments which were potentially acid sulfate soil in the
marine environment are unlikely to result in either significant oxidation of this
material, acid production, or release of significant quantities of heavy metals to
the water column.

The members of the Review Panel are identified in Appendix 1 to the report. The
submissions received by the Review Panel are identified in Appendix 2 to the report. The
information considered by the Review Panel is identified in Appendix 3 to the report.
The meetings held by the Review Panel are identified in Appendix 4 to the report.

CSIRO — Review of Port of Gladstone Western Basin Dredging and Disposal Project — April

2018

11

In April 2018, CSIRO published a report to GPC titled “Review of Port of Gladstone
Western Basin Dredging and Disposal Project” [GPC.999.001.7706] which stated, inter
alia:

(a) it was an expert review of nearly 200 reports;

(b) it was concluded, based on the reports provided, that (inter alia) beyond those
areas of the Harbour directly affected as part of the development footprint
(channels, reclamation areas, shoreline development) that there were no short
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(©)

(d)

(e)

term or long term impacts on contaminant levels from the Western Basin
Dredging and Disposal Project;

while there were significant changes in suspended sediment concentrations
attributable to dredging activity and the filling of the Western Basin reclamation
area, these were short lived and restricted essentially to the period of dredging
activity;

the relatively few metal exceedances of guidelines suggest that there are unlikely
to have been toxic effects of metal contaminants on aquatic biota due to the
Western Basin Dredging and Disposal Project, either in the short term or long
term;

with regards to aquatic animal health (fish), there is little, if any, unequivocal
evidence to support the hypothesis that the dredging activities at Gladstone
Harbour were the direct cause of the fish health problems observed at the
Harbour and nearshore waters.
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