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This claim in this proceeding is made in reliance on the following facts:

A,

Al

PARTIES | |
: i
The Plaintiffs

At all material fimes:
(a)  Murphy Operdtor Pty Ltd, the First Plaintiff (Murphy):
(i \vés a person who tiad the characteristics of a Commercial Fishing Group Member

sef out in paragraph ['3(&)] below;

(if). wasa person who had the characteristics of a Fish Handling Group Member set out ;
in;fparagrap'h [3(b)} below; ;
(iii} wés a person who had the characteristics of-a Wholesaler. Group Member set.out in
pafagl'aph [3(c}] below; and {

(iv) was trustee of the Murphy Operator Frust anid sues in that capacity;
Particulars,
The Mirphy Operator Trust was established by a Deed of Trust dated 30 June
1999,

(b)  Tobari Pty Ltd (Tebari) and SPW Ventures Pty Litd {SPW), the Second and Third

Plaintiffs respectivély:

i)  held interests in a partnership that conducted business under the following trading
naﬁles:-

(1)  Hervey Bay Fisheries (ABN 83 081 475 635)); and

(2)  Gladstone Fish Market (ABN 83 081 475 635);

(i)  were persons who had the charactetistics of Fish Handling Group Members set out

in bara‘graph [3(b3] below; and

(iif) wéfe persons who had the characteristics of Wholesaler-Group Members set oit iri s
paragraph [3(c)] below; {

(c) Tobari was tr.ﬁ'stée of the Tobari Fisheries Trust-and sues in that capacity;
Paiticulars

The Tobaid Fisheries Trust-was established bya Deed of Trust dated 28 October :

1980.

(d SPW was trustee of the SPW Family Trust and sues ini that'capacity. :
Particulars:

The SPW Fumily Trust was established by a Deed of Trust dated 13 March 2009.




The first pl_ainti;f_f,.the second plaintiff and the third plaintiff (Plaintiffs} bring this proceeding as
a rep're’sentati\fé proceeding pursuant to Part 13A of the Civil Proceedings Aei 2011 (Qld).

Group Membef's
This proceeding is comménced by the Plaintiffs on their own behalf and on behalf of other

persons who:

(@) during -.scime_or all of the period from on or around 6 September 2011 to 18 June 2021

(€laim Iéeribd)':

(i) _ge;nerated' income as, the'licensee of, or owner of, operator of ¢r profit-sharing
ski:ppe'r.or profit-sharing crew-member on a boat fishing under a-commercial
'ﬁs:hingi boat license (License) issued pursuant to the Fisheries Regulation 2008
(Q]d) (Fisheries Regulation) that authorised the taking of fish as defiried in
sections5 and 7 of the Fisheries Aot 1994 (QId) (Fisheries Act) for trade or
commerce in the Port of Gladstone or inthe watets bourided by the coordinates set
cut-in the particulars below and as identified in the map appended as Aniiexure A
to this statement of claim (Affected Waters);

Particulars

Section 246 of the Fisheries Regulation.

The Affected Waters full within the following boundary:

(I} _from the intersection of latitude 22°30,00' south with the mainland shove at
high water mark on the eastern stde of Shoabwarer Buy (approximately
labitude 22° 30.00" south, longitude 150°33.00" eastj;

(2) o latitude 22°30.00" south, longitude 150°30.00" east;

(.3); to latitude 22°00.00. south, longitude 130°30.00" easi;

@) Io lafitude 22°00.00 ' south, longiiude 151°30.00° east;

.(55 o Iatiticde 22°30.00" sonh, longitude 151°30.00° east;

(6)  tolatitude 22°30.00" south, longitude 152°00.00" eust;

(7)  to latitude 23°00.00" south, longitude 152°00.00" east;

(8) tolatitude 23°00.00" south, longitude 152°30.00 édst;

9) folatitude 23°30.00° south, longitude 152°30.00° east;

(10} 1o latitude 23°30-00" south, longitude 153°00.00" ¢ast;

(1 1) to latitude 34°00.00" south, longitude 153°00,00' east;

(12) to latitude 24°00.00 south, longitude 153°30.00 eqst;

(13) 1o latitude 27°00.00" south, longitude 153°30.00 éast:




(14) to the intersection of latitude 27°00.00" south with the high=water mark on
:: Bribie Island's éastern shore (approximately latitiide 27°00.00 sauth,
- longitide 153°10.06" edst); !
(1 5) then north along the Bribie Island high-water mark to latitude 26°48,56'
south (approximatelivlatitude 26°48.56' south, longitude 133°07.89" cast);.
(-1.(5) to the intersection of laritude 26°48.43" south with the mainland at high-
- water mark (approximately latitide 26°48.43' south, longitude 153°08.01° %
. east);
(1 7) then along the -mainiand shore at the high-water mark to its intersection with
; latitugde 22°30.00' south o the east.side af Stoalvdter Bay identified in- (1) !

above; and

{18) includes all navigablé inland waters-within the bowridary set our.at (1) to
(17} above and all navigable inland waters connected therewith, fnic-h:dfng‘ i
buf not limited to, the Boyne River; the Calliope River; the Newrows und

Grafiam Creek,

(i)  caught or processed various species of fish (within the meaning of ss 5 and 7 of the

Fisheries Acr) (together and severally Coinmercial Species); and
Particniars :

The Commercial Species are saucer scallop, eastern king prawn, tiger prawn, ’
banana prawn, bar’fﬁ@s‘i’i, bariamundi, bréam, Moreton Buay bugs. catfish, mud crab,
Biue swimmer crab; cuttlefish, flathead, grunter, shark (hamnierhead, scalleped
ha:ffnmerkead,”1t-'!iat'e}',. blacktip whalers and gracefid), mackerel (grey, school,
Sp%_z}._l';"s*hf and spotte'd;ﬂ, muller, -q’uée#gﬁsﬁ,-sqi?id,_ threadfin '_(Zif_ue,_ﬂcri, king), trevally, i
wh'zi‘r'fng,_- jewfish, garfish, bfabk_-}i:i;_fgﬁslz, trimipeter and tuna.

(iiiy allege they suffered loss and damage by reason of the decline in quality of, or i
reduction in qiantity of catch of; saleable Commercial Species (iuciuding, but not.
'limited-'to, the loss of the opporturity to catch saleable Commercial Species) in

Affected Waters, as a result of the negligence of nuisance of GPC alleged in this

pleading;
(Commiercial Fishing Group Members):
Particulars

Particulars of the decline in caich.of saleable C. ommercial Species are set out in :

f.kef.e:xfpéi‘t reports of Knuckey and Gordon filéd on behalf of the Plaintiffs.

(b) further or alternatively: during some er all.of the Claim Period:




-

(i) conducted business in‘the processing, (including storage, or transport) af
Cdinlnercial 'Sp_"e'cieS'c'augh’[' in Affected Waters for commercial sale; anid

@y al l_§ge.they--511ffcred loss:and damage by reason of the decline in the quality of the.
w'ajter in Affected Waters and/or reduction in the quality of the water in Affected
Wé.-lters and/or reduction in'the quality of, or decline in catch of, Commereial
S_p?e‘cies in Affected Waters (including, but not limited to, the loss of'the
opi)o_t_jrunity to.process Commercial Species from Affected Waters), as a resuit of
th_é negligence or nuisance of GPC;

(Fish Handling Group Members);

{c) further 01:' alternatively, during some or all of'the Claim Period:
) c_ohd‘uc_ted business in Australia with operations in Queensland of New South
Wales or both purchasing from Commercial Fishing Group Members and Fish
Handling Group Members, for wholesale, Commercial Species taken in Affected
Waters: and
(ii)  allege they suffered loss and damage by reason of the dacline in-the quality or
quantity of Commercial Species available for wholesale from the Affected Waters
as a result of the negligence of nuisance of GPC alleged in this pleading (including,
bu_f not limited to, the loss of the opportunity to.sell a better quality or higher
quantity of Commercial Species);
{Wholesaler _G'roup Members),
the represented persons as defined being Group Members, and the Plaintiffs and Group
Members tqg’e’thef'being__'C]aimants-.

Particulars to paragraph [3]

A.  In-addition to the Plgintiffs bringing this proceeding as a representative proceeding
pursuant to Part- 134 of the Civil Proceedings Act. 2011 (Old), the: Plaintiffs bring
claims on their own behalf only inrespect of the rélief sought as arising from the
allegations and clains described as the Subclaims'in Section I2s (reiaifn’g toa
narrosw pleading of common law duty) and Section [K] concerning narrow
préé’aﬂtibn and breach allegations) and, concomitantly, Section [N] fconcerninig a
public mitsance subclaim relying on breackes as.alleged in Section [K]. T hiose

‘Subclaims’ are also maintained by the Plaintiffs on behalf of the Group Members
geiiéi*alijk (i.e. the Claiinants). The Plaintiffs (as representative parfies) also make
broader claims on behalf of the Group Members arising from the breaches alleged
in Seciions E, G, H, and I herein,

B. To I{?‘;‘E extent that any Claimant:




e

a. is a Group Member as defined-above; and

b was o Group Menmber us defiried in paragraph 3 of the umended statemnent

o claim filed 9 May 2018 (4SOC),

the r'}__t’aims in- this. pleading are made on behalf of such persons with effect from
21 ;-,fa{}'; 2017, being the date this proceeding was commenced (Original Claimant) .
C. To the extent tiat any Claimant:

a was noi-an Original Claimant; and

b anly became a Group Member by virtug of the amendments (o definitions

: contained in paragraph 3 of the fiirther aniended statement-of claim (FASC)

- filed 25 July 2018,

i‘hen. the c‘;’ai}iz& in this pleading are made on behalf of such persons only with

:':eﬁ"e'ctﬁ‘bmf 28 June 2018 (Amended Claimaint),

D. To fil"_ie extent that any Claimant;

a. is not an Original Claimant;
is not an Amended Claimant, and

c. only became.a Group Member by virtue of amendments to definirions
contained in paragraph 3 of the second further amended stetement of claim
(2FASC) (inscfar as such-amendmeénts are replicated in paragraph 3
above);

then, the claims in 'this pleading are only made on behalf of such persons with

effect from.11 Noveimber 2022.

4. Asatthe date of the commencement of this proceeding, there are more than seven Group
Members who make the claims against the Defendant,. Gladstone Ports Corporation Limited
(GPC), pleaded below,

A3 The Defendanf&.— Gladstone Ports Corporatibn (GPC)
5. GPC:

(a) isand; at all material times since 1 July. 1994, has been a government owned corporation
within thé- meaning of section 5 of the Governmment Owned-Corporations Act 1993 (Qld),
which was converted to-a company under the Corporations Act 2001 (Cth) on 1 July
2008;:and

(b) was and is capable of being sued.

B. BACKGROUND TO-THE GLADSTONE PORT PROJECTS




B.1. Gladstone Port

6.

8.

“The pot of Gladstorie (Port or Harbour);

(a)

b

()

(d)

{e)

-was at all material times-and is Queensland’s largest multi-commodity port and the sixth

‘was at all materiaf times and is managed and controlled by GPC, including in relation to- ]

16

is located approximately 500 ki fiorth of Brisbane and 100kin south of Rockhanipton on

the C_aprifcom Coast-of Central Queensland;
largest -mi’u]ti-commodity port i Australia;.

the pf’oviision of necessary shipping facilities, channels, swing basins, and berth pockets in

the Port;

was-at a’li matérial times and is identified as an area: i

(i) 'deécribed in Schedule 1 to the Transport Infrastructure (Ports) Regulation 2005
(QId) (as at 30 Junie 2010);

(i)  shaded .and described as “within port limits™ on the map appended as Annexire B

to this pleading; and
included at all matetial times, an area between Auckland Point and the Narrows an area
referred to as the Western Basin, as identified on the map appended as Annexure Cto

this pleading:

The Western Basin ‘Muster Plan’

In 2009, the Queensland Coordinator-General (Coordinator General), together with the ’
Queensland Department of Infrastructure and Plarining (QDIP), prepared and, in March 2010,
published, the ‘Port of Gladstone Western Basin Master Plan’ [GPC.300.008.1359] (Master
Pian) pursuant :to__ s 10(2) of the State Development.and Public Works Organisation det 1971
(QId) (Devélopment Act). 5

The Master Plan, inter alia;

Particulars

A The Master Plan was publisiedin 2010 is found at [GPC.300.008.1359].

B. The Master Plan provided a strategic land.and port developmeny framework for the !
Western Basin. The plan-referred.to the emergence of a liguefied ntural gas {LNG)
industry.in Gladstone as elevating the importance of the Port of Gladstone, and
desérfbe’d- the LNG proposals as the most significant'and immediate contributor to :
future development of the Western Basin.

C. The Master Plan assumed, based on the size and number of LNG projects
annézmced_-for the Gladstone area, that approximately 50 million tonmes. of LNG

would be transported rhrough the Western Basin per aymion.




.ﬂ"\,‘

(a)

(b)

(c)

(d)

11

pro_videdé_a strategic planning framework against which the Coordinator General and other

approval ;_a"gencie"s ‘were to-consider-future development in the Port of Gladstone,

patt'ic_ula{riy in the Western Basin (as described at [.1362] of the Master Plan);

was 'c_ieveflqp‘e_d, among other purposes (as described at {.13 63] of the Master Plan), fo:

(i) asﬁist_-GPC and the Coordinator General to.devélop complementary planning .
strhtegies for the Port of Gladstone and the Gladstorie State Development Area (as
'cle_;scribed at’[.1363] of the Master Plan);

{ii). méét_; legislative and regulatoty requirements of State and Commonwealth
gbj'\ae'i'nments' to coordinate cumulative impacts. of the numerous projects proposed
in ihe Western Basin; and

(iii) seéure the properplanning, preparation, execution, coordination, control and
eni‘_‘oréement'of a program of works, planned developments, and envirommnental
co"fo_rdination for, inter alia, the Westérn Basin;

inicluded descriptions of projects:

(i)  (at Part:2:2[.1370] of the Master Plan) involving the ‘northern extension’ (by
dredging and reclamation works) of Fisherman's Landing, {the Fisherman’s
Landing Pert Expansion Project or FLPE Project); and

(i)  (atPart 6 [.1385]-{.1387] of the Master Plan) involving a séparate, although
related, proposed *strategic dredging and disposal® project withih the Western
Basin (the Dredging-and Disposal Project);

(Iogetﬁer. the Projects) to be implemented by GPC to assist in meeting the strategic

objective of developing the Western Basin:

-stated (af [.1387] of the Master Plan) to the effect that material to be dredged from the

Western Basin during thé Projects (Spoil):

6] -w_a;s a complex matrix of silts, gravels, and él_a_y's which had proven to be suitable
fmf reclamation and was expected to have a protracted settling period of 1 to: 10,
years before it would be suitable for construétion for any industrial purposes (such

as.stockpiling bulk material); and.

(i) from some locations within the Port, was

(1) expected to contain acid suifate soils {ASS) (which term inciudes actual acid
sulfate soils (AASS) and or potential acid sulfate soils (PASS)), and

{2)  was to be addressed by GPC’s environmental impact statements and
mianaged in accordance with the State Planning Policy SP2/02 and

associated guidelines,

B.3. The FPLE Project

9.

The FPLE Project:




(a)

(b)

12

P

was,-0n 29 Septentber 2003, déclared a*significant project” {within the meaning of that

term in 'sj:26" of the Development Act) by the Coordinator General;

was the §_ubj‘_eCt of an Environmental Impact Statement {_the-' FLPE Project EIS):

(i) fbrf which GPC was required to prepare the terms. of reference;, in accordance with s

4lji3.'0f-th'e Eivironmental Protection. Act 1994 (QId) (EP Act), in order to allow the

puirpose's of the EIS to be achieved for the project;

Particulars

The FLPE Project EIS is found at [GPC.999.001.0988].

Section 40 of the EP Act provided, inter: aliu, that the purposes of an EIS

were fo!

.

assess: (1) the potential adverse and beweficial-environmental,
economic and social impacts-of the praject; and (i) management,
IROTHLOring, pf&nm’r?g and other measures. proposed to minimise any
adverse environmental impacts of the project;

give enough information.about the matters menfioned in sub-
paragraph (a} above fo; inter alios, the Commomsealth-and State
authorities, and the public;

to prepare or propose aw environmental managemert platifor the
profect;

to help the administering authiority decide an environmental authority
application foi which the EIS is required;

to-give information to other Commonwealth and State authorities to
help them make informed decisions,

to meet any assessment requirements unider the Environment

Protection and Biodiversity Conservation Act 1999 (Cth} (EPBC Act)

Jor a project that is, or includes, a conirolled action under that Act: or

(i) w bilateral agireement (such oy bebween the Commonwealth and

the Queensland State Government).

) in which GPC was required to, iiter ulia:

(1)

)

address the terins of reference set by the Coordinator General: ss 30,.32 of

the Development Act; and

in the premises in (1) —identify potential environmental impacts arid to
ensure that negative impacts are avoided where possible, or where not
pbssibl'e then to fully examine and address such impacts baséed on sound

environmental protection and management criteria;




(c)

(d)
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Particulars

Térms of Referénce anneied to the FLPE Project EIS-ai [.1468].

{iif) Wlii_ch_GPC_', as proponent, published to the Coordinator General in September 2009

in i)'urported compliance with;
(1) Chapter3, Part | of the EP def; and
(2)_: Part 4 of the Development:-Act.

was the sfilbjec_t:of a May 2010 report titled, “Cootdinator-General's report-for an

environmental impact statement: Fisherman’s Landing Port Expansion project”

[G.PC-.'99:_9:.0:01."875_0.] (CG. Expansion Report), which, inter alia:

(0

(i)

was prepared pursuant to's 35 of the Development Act to evaluate the potential

enfvirohmental.'effécts of the FLPE Project and any other related matters;

stait_e_d the Coordinator General’s-assessment that:

(1) the full impact of the FLPE Project on fishing (commetcial, recreational and
indigenous) in Gladstone Harbour had riot been adequately investigated as
part of the EIS process;

(2)  there was expected to be some degree of impact on (inter alia) commercial
fishing;

(3) the impacts in (2),-and the question whether compensation mechanisms. were

to be established, would need to be further inveéstigated and assessed; and

(iii) contained various mandatcry ConditiOns'a']leged in-Section [D.2] below:

Particulars
CG-Expansion Report ([.8762], [.8754], and [.8767]-[.8768] and Appendix-
11881118

irivolved, inter alia:

()

(i)

the design ang .construiction of a proposed reclamation area within a bund wall
boundary (of approximately 153 ha) extending the existing Fisherman’s Landing.
facility at the Port northwards'(to encompass a total reclamation area of
approximately 170 ha);
Particulurs
FLPE Project EIS in Part 3.3, aid Figure 3-3 at [ 1102]. CG Expansion
Report at Figure 2 [.8758] and [.8 733 7.

capital dredging of the.expansion of the Targinnie Channet and Fisherman’s

Landing swing basin (of approximately 4 million cubic metres.of Spail);.
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(i) '_ﬁﬂiing the proposed reclamation area with approximately 10 million cubic meties
of":_Spoil;-
f LParticulars
The: Plaintiffs refer to the CG Expansion Report ar{.8770]. The 10 million
cubic metres included the 4 million cubic metres referred to in (i), plus
Spoil from the Dredging and Disposal Project and/or other and future Poyt-

related dredging activities.

(e} required ci:ertain'.regulat()ry approvals to be obtained before commencement of the FLPE
Project, iiﬁdluding:.
) -_for_?.ti'da] works and work within a coastal management. district (reclamation) —a
de{!elbpmentipermit for which GPC was fo act as the “assessment manager™ (as
‘the{t. term is defined in.§ 24-0of the Development Act and'in the Sustainable Planning
Act 2009 (QId) (SP Act);-and
(ii)y _.fof dredging operations that is‘an environmentally relevant activity —a
development ap_pro_val and registration cerftificate for which the “assessment
‘manager” was to be the Queensland Department of Environment and Resource
Manageient (DERM);
Puarticulars
A. . CG Expansion Report.at [.8767].
B. " Environmentally velevant activity " nieans. such activity as defined in:
a s i8ofthe EP Act and
b.  Regulation 17(1), and Item 16 in Schedule 2 of the Environmenital
Protection Regulations 2008 (Qld).

(f)  was‘ultimately undertaken fogether with the Dredging and Disposal Project (modified as:

alleged in paragraph [11] below),.as part of the Projects as défined in Section [B.7].

B.4. Dredging and Disposdl Project

10.

The Dredging ahd Disposal Project:

()  was, on or about 9 April 2009, declared a “significant project” (within the meaning of that
term in s 26 of the Develapment Act) by the Coordinator General;

(b)y by re_ason; of (a), required GPC to prepare. an Envitonmental Impact Staterient in
comp_lia'_nf;e with Part 4 of tlie Development Act and Chapter 3., Part 1 of the EP Act:

(c)  was, on or about 18 May 2009, referred by GPC (as proponent) to the Cemmonwealth
Environment Minister for a determination {pursuant to §s 75 and 87 of the EPBC Act) as

to whether-the works connected with and completion of the Dredging and Disposal




Project would constitute a “controlled action” with respect to potential impacts on matters.
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.of national environmental significance;

4.

Particulais

The referral was pursuant te § 68 of the Environment Pratection and

Biodiversity Conservation Act 1999 (Cth) (EPBC Act),

The referral is to'be inferred from the reference 10t in the CG Dredging
Repori,referved to in (10(g)) below [GPC.999.001.2973] at [2996],
[£.3077],

The referral vwas allocated d reference munber 2009/4904. The Plaintiffs are
inable to say with precisionwhen, of inwhat terms, the :r;’;{f@r?‘ﬂl ws inade
by GPC,

For the avoidance of doubt, in this pleading “Commonwealth Environment

Minister " means the Commorvealth Minister:

a defined as the "Minister” or “Environment Minister” in the EPBC
Act;

b. authorised inter alia to receive _refermfs, consider:appficaﬁi_ons, grant
approvals, aid impose conditions on approved projects, under the
EPBC Act; aiid

c.  whose title from time to time during the period réferied to
“Enviromnent, Heritage and the Arts” and “Sustainability;

Enviromment, Weter, Popudation and Comingiities”.

(d)  was, on or about 18 June 2009, detérmined by the Commonwealth Environment Minister

tobea “contitol'led"acti'On“-'-and:

(1) su_bj ect to the following controlling provisions. concerning the following topics
amder Part 3 of the EPBC Adet:

(1

2y
3

4y

Sections 12 and 15A (world heritage properties};
‘Sections 15B and 15C (national heritage places);

Sections 18 and 18A (listed threatened species and communities); and,

‘Sections 20 and 20A (listed mi gratory species);

Particulars

Section 73 of the EPBC Act (emd “controlied action™ is defived in § 67).

The determindtion was gazetted in the Commonmwealth Qﬁ‘iz_w.‘;’-’aﬁa Gezerte

No. GN 25, 1 Jily 2009.
The determination as to the assessinent process chosen by the

Commonwealth Environment Minister under s 87( 1} -.ofrh‘_é_ EPBC dct
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{mamely that such assessment occur by ‘aceredited assessment” (per s 87(4)

28

b

‘of the Queensland State regulatory reginie); is lo be inferred:

by operation of's § 7 of the EPBC Act and

statements, 1o the effect that the determination had been made, in the
DDP EIS at “Executive Surmmary” [GPC.001.005.8174 001] at
[.__005]_ and [._006] and ‘Appendix A Terms of Reference " at
[GPC001.005.8187] page [._004]),

(i) as ﬁr_esui'_t of the said determination:

Uj

@

was a prohibited *action” within the meaning of s 67A {and the sections

referred to above) of the EPBC det; and

could only.be undertaken if assessed and approved; relevantly, by accredited

assessment processes of the Queensiand Government: EPBC Act's 87(4).

(e)  was the subject of an Environmental Iinpact Statement (the DDP EISY:

(i}  for which GPC was required to prepare the terms of reference, in order to allow the

purposes of the EIS to be achieved for the project;

Particulars

Section 41 of the EP dct and s 87(4} of the EPBC Act:
As to-the purposes of the EIS, 540 of the EP dci provided, inter alia; that the

purposes of an EIS were to:

.

agsess: (i} the potential adverse and beneficial environmental,
economic and social impacts of the praject; and (if) management,
monitaring, planning and other measures proposed to minimise any
adverse environmental impacts of the project;

give enough-information. about the matters mentioned in sub-
paragraph 10(a) above to, inter alios, the Commonwealth and State
autharities; and the public;

prepare or prapose an environmental management plan for the

-pFoject;

help the administering authority decide an.envirohmental ¢uthority

application for which the EIS is required;

give information 10 other Comnionwealth and Stdte authorities 10 help

themn make informed decisions;

to meel any assesswent requirements under the EPBC Act for a
project that is, or includes, a controlled action under that Aet; or (i) d
bilateral agreement (such as benween the Commoimyealth and the

QOuéensland State Government).
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s to the terms of reference, the Terms of Reference as annexed to the DDP
LIS (at [GPC.001.005:8187] at [.008]), stated, inter dlia, that, "The
objecﬁve_qf the. EIS is fo ensure that all potential- environmental, social and
economic impacts of the project are identified and assessed and, where
possible, how any adverse impacts would be avoided or mitigated. ... Direct,
indirect and cumulative impacts must be filly-examined and addressed. The
project should be based.on sound environmental protection and mandgement
criteria.”
The component parts of the DDP EIS are found in the following documents
as disclosed to the Plaintg’ﬁ& by GPC:
a.  Table.of Contents {GPC.999.001.7920};
b. Executive Summary [GPC.001.005.8174_001];
. Glossary of Terms and dbbreviations [GPC.999.002.0227 I
d  Chapter 1 - Introduction [GPC.999:002.2280];
Chapter 2 — Description of the Project [GPC.001.005.8914_001];
7. Chapter 3- Envirommental Values and Management of Impaiis
[GPC.999.002.4628];
4 Chapter 4 — Climare and Climate Change- I GP(C.999.002.5195];
#. Chapter 3— Land [GPC.999.002.5211];
i Chaptér 6 — Hvdrodynamic Medelling [GPC.999.002.5238];
i Chapter 7 ~Coastal Environient [GPC.999.001.7942];
k. Chapter 8—Water Resowrces [GPC.999.001.8080];
I Chapter 9 — Nature' Conservation [GPC.999.001.811 7]
. Chaprer' 10 —dir Quality, Noise, Vibration and Greenhouse Gas.
Emissions [GPC.999.001.8270]:
n.  Chapter 11— Transport [GPC.999.001,8293];
o Chapter 12— Cultural Herifage [GPC.999.001. 8314];

P Chapter 13 — Social Impact [GPC.999.001,8329];
gq.  Chapter 14 — Landscape and Visial Character [GPC.999.001.8367]:
F. Chapter 15 — Economic Impact [GPC.999.001.0052];

s.  Chapter 16 — Health-and Safety [GPC.999.001,8402];

1. Chapter 17 — Hazard and Risk [GPC.999.001.9390];

u.  Chapter 18 — Sustainable Development [GPC.999.001.9410];

v.  Chapter 19 — Emvironmental Management Plan [GPC.999.002.00017;

w.  Chdpter 20 — Conclusions and Reconmmendations
[GPC.999.002.0098]; and

x.  Chapter 21 References [GPC.999.002.0131].
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(i)
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wlfich’ GPCpublished to the Coordinator Geiieral iy Novembér 2009, purportedly
in %:Ompl fanice with both the Commonwealth EPBC' Aet and the Quieenisland State
EPAcr and Development Act requirements for environmental assessmerits to be
C'afri'e_d out by GPC as propenent of the Dredging and Disposal Project;

Particulars-

A. The Commonwealth Enviromment Minister deteriiinied that the

enviropmental impact assessment of the Di'edgg‘ng and Disposal Project was

10 occur by “accredited assessment process, “being the preparation of an EIS

under and in deedrdance with the EP Act and Development Act. The

determination is o be inferred:

a. by operation of s 87 of the EPBC det; and

b, fromr$tatements, to the effect that the determination had been miade,
contained in the DDP EIS at: "Executive Swummary ™
[GPC.001.005.8174_0017 at [ 005] and [, 006] and ‘Appendix A
Terms of Reférence “at [GPC.001.003.8187) page [._004]).

B, The DDP EIS was advertised for public and advisory agency comment fiom
4 November 2009 to 18 December 2009.

was the subjett of a further *Supplementary- Information Document’, concerning

responses to submissions received by the public and advisory :agencies to the DDP EIS
(DDP SIS) [GPC.001.005.7748);
was the-subject of a July 2010 report titled, * Western Basin Dredging and Disposal

Project: Coordinator-General's report for an environmenial impact statement’”,

[GPC.999.001.2973] (CG Dredging Report), which:

()

(i)

(iiD)

was prepared pursuant to s 35 of the Development Act to0.evaluate the potential
cn\_.ri_romn'cn_tai effects of the Dredging and Disposal Project;

was provided to the Commonwealth Envirenment Minister. to enable a decision on
the controlled action for the Dredging and Disposal Project (pursuant to s 133 of:
the EPBC Act) to be made;

stated inter alic that the CG assessment of the proposition in GPC's DDP EIS,
-‘?thfa't-'rhere would not be significant impacts on the juvenile fishery productivity in

this area”, was not supported by submissions received from:

(1) the Queensland Department of Employment, Economic Devélopment.and.

Innovation (DEEDIT});
(2)  the Queensland Seafood Industty Association (QSIA);
(3} Gladstone Regional Council; or
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(4j other public submitters; and
(ivy coﬁtained various mandatory Conditions alleged in Section [D:2] belows
o Particulars
The'CG Dredging Report ([.2977], [.2982] and {.3000]-[.3001] and
Appendix 1 [ 3103]ff).

i_nvol.ved,f.z'a_'vrfer:ah'a:

) cafﬁitai and maintenance dredging within parts of the Port associated. with
dcé:_p'cni'ng and widening existing channels and swing basins and the creation of -
ne@ channels, swing basinsand berth pockets;

(it) deéi gn and coustruction of a further bund wall and increased reclamation area
{_aczl'ditional'to that contemplated by the Fisherman’s Landing Port Expansion
Prr_:)ject):

(1)  of approximately 235 hectares (original reclamation.area), contiguous with
and north of the proposed Fisherman’s Landing réclamation area;,
(2)  into which some of the Spoil from the Dredging\ and Disposal Project was to
be deposited;
LPatticulirs
A. The project was described
a.  liithe DDP EIS at “Executive Summary” [GPC.001.005.8174 001]
and Chapter 2 — " Description q_f the Profect™
[GPC.001,005.8914_0017; and
b, the CG Dredging Repori (at [ 2977]).
B, The 'staged’ program for dredging and the footprint of the original
reclamation grea-(described in the DDP EIS as.the " Weatern Bisin
Reclamation Area”) were described in Figure E-1'in the Executive Summary

ai [GPC.001.005:8174_001] at [$174_002],

required r_:ertati'n State and Commonwealth regulatory approvals to be applied for and
granted before commencing the project, in¢luding:
(i}  aCommonwealth Government approval under s 133-of the EPBC Act to undertake
.a""-:c_ontrolledlaction";
(i) a Queensland government development permit for operational works for tidal
works (where DERM-was to be the “assessment manager™) comptising;
(1) dredging;
(2) bund wall construction enclosing the original reclamatiom arga;




B.3.
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removal, destruction or damage 6f marine plants;

(i) a Queenslan'd government—

(1}
)

development permit for material change of use; and

registration certificate for dredging operations, being an environmentally

relevant activity, for which DERM was to be the “assessment _1'11311'ag3r";; and
Particulars

CG Dredging Report at [.3000]-1.3003].

(i waS'uﬁde;rtaken (as modified &s alleged in paragraph [11] herein) together withthe FLPE

Project, zi_s part of the “Projects™ referred to. in Section [B.7] ‘below.

Modification of Reclamation Area

Between July 201 0 (the time that the CG Dredging and Disposal Report was published) and
22 October 2010 (when the Commonwealth DDA, as defined below, was granted), GPC

‘modified the proposed works to be undertaken in connection with the Projects by, iniér alia,

reshaping and resizing the propesed “foetprint” of the original reclamation area (being, as
modified, the Modified Reclamation Area);

A,

Particulars
The Commonwealth approval of the Dredging and Disposai Project
(Commonwealth DDA) is [GPC.200.065.8910] (pages [.8917]-{.8931]).
The Modified Reclamation Avea is-indicdted in the diagram at Annexure.2 of
the Commonwealth DDA [GPC.200.063.8910] ar [.8931].
Detailed technical specification. drawings of the Modified Reclamuation Area

were not included i the Commaonwealth DDA, but were included as

[Annexures 1o:

a. the Operational Works Permir (ddated 24 February 2011); and

b, the Dredging Permit (dated 24 June 201 1) defined below.

The Plaintiffs are othervise unable (o say when the maodification was made

by GPC; or subniitred to or approved by the Commomyveadth Envirorinent

Minister, if at all, because:

a despite reasonable enquiries they-do not know, and
GPC has not disclosed (either by discovery or by providing
particulars to the allegation contained in puragraph 17 of its Defence
filed 7 September 2018).




B.6. Approvals

12.
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Onor -'about.'theg:-'d_ates set out respectively below, the following regulatory approvals were

granted to GPC.in respect of wotks undertaken in connection with the Projects:

(@) onor abo’fu_t 22 Qctober 2010, the Commonwealth Environment Minister granted GPC the

Commonwealth DDA, which:

() was stated to not afféct obligations to'comply with any other laws of the

Cd_mmOHWealth. ar (relevantly) the State of Queensland; and

(ii) was subsequently-amended on sundry. dates;

A

Particulars
The Commonwealth DDA iy found. at fGPC.200.065.8910] (pages [.8917]-
[8931)).
GPCwas named as “the person to whoin the approval is granted”.
The Plaintiffs are undble to::pz-‘oui'a'eﬁ_j‘izr!her particulars of the “veferval
received on 20 May 2009 (EPBC 2009/4909) " because; despite reasonable
enquiries. they do not have, and GPC has not disclosed a copy of, that
referral, either by discovery or by providing particiilars 16 paragraph 18 of
its defence dated 7 September 2018,

The Commadmwealth DDA was ainended as jbiiows:

a. Correctionnotification-dated 26 July 2011 [GPC.999.001.3307);

Variation to-Conditions Attached to Approval dated 26 August 2011
[GPC.999.001.3291];

¢, Variation to Conditions Attached to Approval dated 17 April 2012
[GPC.999.001.3308; |

d Consolidated Approval Notice dated 7 June 2012,
[GPC.999.001.3293]; and

e. Variation to-Conditions Attached io Approval dated 17 July 20135

[GPC.999.001.5310].
The Conditions imposed by the Commomvealth DDA were not 1o be
inconsistent- with the Conditions. imposed by the Coordinator General
Reporis (alleged above and bélow) by reason af:
o the allegation-in (i} above, and

b the matters alleged in paragraphs [10({d)] abave and [24(h)] below.

(b} on orabout 24 February 2011, DERM granted to GPC -an approval for “operational work

— tidal work, or development within-a coastal management district” (Qperational Works

Permit), in relation to which:
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(65 _pL_lf‘sLlant to s 39(3) of the Development Act, DERM was permitted-to inipose:

Conditions only 1o the-extent such Conditions were not inconsistent with:

(1 ):; the CG Expansion Report Conditions; and

@)

the CG Dredging Report Conditions;

(ii) was subsequently amended on.sundry dates; and

4

Particulars
The Operational Works Permit is found at [GPC.999.001.3313]. The
Opgxarfmal Horks Permit was 'fésued:f_mder 5334 of the Sustainable
Planning Act 2009 (Old) (SP Act),
‘The "' Developmient Description” was stated 1o be "Construction of bund
walls for Western Basin Reclamation drea fand] Consiruction and Removal
of Temporary Shore dccess”.. |
The Operational Works Permit was aitended and issved as follows:
a.  Permit number SPDC01013810 dated 27 May 2011
[GPC.999:001.3367];
b, Permit nimber SPDCOI0I3810 dated 4 May 2012
[GPC.999.001,3447];
e Change 10 a development approval dated 3 June 2013 and Permit
nuimber SPDCOI013810 dated 3 June 2013 [GPCI999.001. 3423].

on'or about 24 Juite 2011, DERM granted to GPC an.approval for a “material change of

®

(ii)

use.of premises - for an environmentally relévant activity™ (the Dredging Permit):

in relation to which DERM was permitted to impose Conditions only to the extent

such Conditiohs were not iriconsistént with the CG Expansion Report Conditions

.an‘d the CG Dredgi ng Repoit Conditions: s 39(3) of the Developnient Act,-and

wh_ich was subsequently -amended o_n"sun'dr_y dates,

A.

Particulary
The Dredging Permit is found at [GPC.999.001. 72407 and was issued imder
s 334 ;Jfrhe'.SP Aet,

The "‘-Dev'e!opménr Description” was stated to be "ERA4 16 Extractive and

screening activities Threshold 1(d) 1{d) Dredging more than 1000000 ronnes

of material in a year”,

The Dredging Permit was amended on the following dates:

a.  Decision in change development approval conditions dated
31 October 2011 [GPC.999.001.3509];

b Decisiori to change development approval conditions dated
3 May 2042 [GPC.999.001.3497];
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e. Decision to change development approval conditions dated
3 September 2012 [GPC.999.001.3501]:

d. Amended Environmental didhority EPPRO0O7TS9913 issied 1o
Dredging International (dustralia) Pty Limited and Ven: Oord
Australia Pty Iitd dated 1 August 2013 [GPC.999.001.3513]; and

e Envirommental Authorily EPPRO0759913 issued fo GPC dated
2.December 2013 [GPC.999.001.3477].

B.7.  The Projects

13.

The works undertaken by GPC by its officers, servants. agents or contractors in connection.or in

purported cmméction with the Projects (Project Works) included the following:

(a)

(b}

©

{d)

(e)

the p’repai'atieh of the environmiental assessments required (as alleged in Section [D.1.4]
herein);
the obtai rii'ng of the régulatory approvals, described in -Sec_tibn__[D.I.S_] herein, to
unc’if;rtakeE works'contemplated in'the FLPE Project EIS;
the: preparation of tender documents and ‘coritracts pertaining to the Projécts (including
the Abi gfoﬂp Contract dnd the VODI Contract referred to below):
the commissioning (by GPC) and implemertation {by GPC’s.agents, or alternatively
GPC’s contractors under the Management of GPC) of Management Planis required uider
the-Co’n’di:tions (referred to in Section [D.3] below);
Particnlars
“Management” is defined in paragraph [14(41] belaw.
the design and construetion (by GPC’s agents, or alternatively GPC’s contractois undef
the Management of GPC) of the sequence of bund walls framing and dissecting the
Modified ;Reclama_tion Area{Bund Walls);
Particulurs
A The Bund Wally were ultimarely, described as consisting of several walls:
a.  labelled Walls ‘A", ‘B’, 'C", ‘D" and ‘E’ respectively in the drawings
attacked to the Operational Works Permif described as. *General
Arrangement " (f[GPC.999.001.3313] at {.332 90), which diawing is
also replicated (in clegrer form) in the Dredging Permit.
([GPC.999.001.7240] at [.7234));
b, where walls 4, B, C-and E, were the-outer wally (facing sivrounding
waters) (the Perimeter Wall);
¢ wall Dwds-an infernal wall framing:
4. asettiing pond (aka poffsﬁifng_.pma-d- ar Welland) contiguous fo.
wall E and
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i, Outflow Channel contiguous to-wall B.
The area covered and encloséd by the Perimeter Waills. and including the
Bund Walls, s together referred to-inthis pleading us the Bund.
The Modified Reclamation Area comprised approximately 300 hectares in
total, with-a projécted leight of, “filled material up to no more than 27 metres
above'the lowest astroriomical tide (LAT),
The proposed Bund_ﬁ?? heighris referred to in:
a.  Condition 7 of the Commonwealth DDA,
B, Condition 2-of the Operational Works Permii.
The Pluintiffs also refer 1o the “Independent Review.of the Bund Wall af the
Port of Gladstone — Report on Findings " dated April 2014 {Band Wall
Independent Review), Figire 3, describing the shape of the Modiffed
Reclamation Area as built (fGPC.001.005.3489] ar [ 3510]).

(f) the 'dfedgin_g (by GPC’s agents, or alternativély GPC’s contractors undet the Management

of GPC) of up to approximately 28 million cubic metres of Spoil during the initial stagesd

of dredging of the Western Bagin dredge area: and

¢

Particilars

The “Western Basin dredge area” eomprised the parcels of seabed

described in;

a. the Commonwealth DDA, Annexure I fGPC.200.065.8910] ar
[8930] and

b the Dredging Permit, Map |, “Approved dredge area for vcean
disposal diid Western Basin Reclamation” [GPC.999.001 7240] at
[7253].

The Commonwealth DDA {Conditions 1 and 2} stated the total dredging.

componelit Of the works subject to that DDA were to constifute no. n‘wf'e. than

46 million cubic metres, comprising:

. as Condition I for Stages 14 dnd 1B — a total of no more-than 25

mitlion cubic mretres; and

b as Cond_ft’fon 3 for Stages. 2, 3 and 4 — no more thian 21 million cubic

metres,

Condition GI of the Diedging Permit (issued after the Commomvedaith DRA)

stated that up to 28 million cubic meires was approved to be removed and
deposited within the Modified Reclamation Area or at the offshore disposal

site. (East Banks Sea .Di.sposaf Site or Oj_ﬁ'}wre Disposal site].
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Thie Plaintiffs also refer to the description of “scope of works” set out in the
FODI-Confract ( TGPC.999.001.2076) at [.2226]}

(g) the de_pos:iti'ng (by GPC’s agents, or alternatively GPC’s contractors under tfie
Ma'ﬁ'agetiﬁ'en't of GPC) of:

{H a portion (approximately 5 million cubic metres).of Dredged Spoil split between

thé-Offs_hore Disposal Site-and the Modified Reclamation Area; and

(ii)y api}roximateiy 21 mitlion cubic metres into the Modified Reclamation Area;

Particulars
Conditions. 2, 3-6 q__)‘“"the Commornwealth DDA,
Condition 3 of the Operational Works Permit.
Condition GI and W4 of the Dredging Permi.
Condition Wi of the Drédging Permit.
Dredging. Permit Map 2 (at [.7254]).
The Qffshore Disposal Site is described.in Map 3 of the Dredging Permit (at
[GPC999.001.7240] at [.7255]).
The aniounts of Spoil and the proportions alleged-varied over the course of
the di-edging and disposal works (us are described.in the Dredging.

Management Plans defined below, for-example in —

@ Rev 0 (asat 11 February 2011 [GPC.999.001.3530], ai [.3538]) emd
b Rev 3 (as at 6 June 2011 [GPC.999.001.3914] at [.3922]).

‘GPCROLE IN RELATION TO THE PROJECT WORKS

At all'material times GPC:

(a)

(b)

was'a poft authority within the meaning of the' Transport Infrastructure dct 1994 (Qld);

was the owner of the Bund as designated “Strategic Port Land” during its construction

"‘4; :

-and at coiiipletion;

LParticulars

The Bund was land within:

a.  GPC’s “Strategic Plan 1997-2047"; and
A the definition of Strategic Poyt Land in 55 267 and 286(5) of the.

Transpori Infrastriicture Act 1994 (Qld).

The inclusion of the Bund-within the area of GPC's responsibilities is

described in;

a.  'the CG Diedging Report fat {.3000]);
b. the LNG Funding Agreeinents (defined below) in
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i. ¢l 6 of the CEW Funding Agreement (defined below)
({GPC999.001.6272] at [ .6299]); and
ii. ¢l 9 of the Dredging Funding Agreenient (defined helov)
([GPC.999.001.6373] at [.6409]).
C.  The Plaintiffs also refer to:
: the FLPE Project EIS (GPC.999.001.0988] at [ 1006]);
+the CG Expansion Report (vection 4.1.2. [GPC.999.001.8750] at
8767} and
e, the CG Dredging Report (section 4.1.2 {GPC.999.001.2973] ar
[.3000))..

'w_as'the-]:éro_'ponent (as that term was used iii Part 4 of the Development Act and s 75[3) of
the EPBC Aet) of the Projects;
was tesponsible for incurring and did incur the-costs of works undertaken for or in
connection with the Projects;
was funded or reimbursed for some or all of the said costs by third_'partie}_s, pursuant to:
(iy  the CEW Funding Agreement) [GPC.999.001,6272], being an agreement:

(I) dated 6 September 2010, between GPC and GLNG Operations Pty Ltd

| (GLNG), QCLNG Operating Company Pty Ltd (QCLNG), Australia.

Pacific LNG (Shared Facilities) Pty Limited (AP), and Arrow CSG

(Australia) Pty Ltd (Arrow) described as thie Channel Early Works Funding

Contribution Agreement,

(‘2‘): which provided infer alia:

a. by cl 7.1, GPC was obliged to “.. procure completion of the Channel
Early Works (icluding obtaining and maintaining all Approvals
required) .. at[.6301];

b, b) ¢l 10 GPC reguired the funding parties to fund {in various.
proportions) GPC in respect-of *Project Cosis” at [ .6316];

¢ cl 8:stated, infer alia, “The Project Costs comprise all Costs that have
been or will be properly-and reasonably incurred by GPC in Carrying
out or causing to be carried out the Channel Early Works in.
accordance with this Agreginent . at [ .6309]:

d. by cl8.1, that the costs to be incurred by GPC (as alleged above) in
relation to carrying ot the Channel Early Works included, infer alia
at [:6309]-[.6310]:

i. the costs of obtaining and maintaining all iiecessary regulatory

approvals;
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i,

iv.

w

Vi,

Vii.
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the costs of engaging consultants and contractors in relation to
carrying out the Channel Early Works, including the tender
process and the préparation of the applicable contiact documents;
the costs of technical studies-and investigations, including
geotechnical investigations, environmental studies and
assessments. and such ‘other assessmients as GPC considered are
necessary priot- to the commencement 6f or during the. carrying
out of the Channel Early Works;

the reasonable interrial and administrative costs incurred by GPC
directly related to the carrying out.and management of the
Channel Early Works;

reasenable legal costs inéuited in connection with undettaking the.

Channel Early Works:

the cost of obtaining and maintaining all necessary insurance
policies and the payment of prémiums and excesses in relation to.
those policies:

any amount that GPC is lawfully required-to pay to relevant
contractors in relation to cdrrying otit-of the Channel Early
Works; and

viii. all other reasonable costs of coriducting the Channel Eaily

Works:

(i)  the Dredging Funding Agreement [GPC.999.001.6373], being an agreement:
dated 25 February 2011, between GPC dnd APLNG, GLNG, QCLNG and

Arrow, described as the “Dredging Funding Agreement’;

(1)

@

which provided that:

a.

by €1 10.1(1) — GPC was obliged. inter alia, 1o “procure the carrying

ottt and completion of the Works (inchiding obtaining and maintdinng

-all Approvals required)... in accordance with ... all Lenws and

Approvals™ at [.6409];

by ¢l 13 —~GPC required the funding parties to fund (in various

propoitions) GPC in respect “Establishment Costs” and “Project

Costs”, where:

L

“Establishment Costs” were defined at [.6420]as costs {iri'atotal

sum of approximately $3.6 million} incurred up to 31 December

2010, and iucluded:
1. costs associated with “Environmental™ works (including

Project Management, Environmental Management Plans




and Permits, Consultants, Project Office Expenses, P'rqje'ct:
Contingency; and
2. costs associdted with “Main Works expenditure”™,
(including Project Management, Consultants, Project
Oftice Expenses, Project Contingency) at [.6420], [6427];
It “Project Costs™ were defined in ¢l 11-as, inter alia, “The Project
Costs comprise all costs that have béen or will be properly-and
reasonably incurred by GPC after 31 December 2010 in carrying
oul or causing to be carvied out-the Works-in avcordance with
this Agreenient™ and otherwise provided for such costs as

described with reference to “Works™ at [.6219].

'(the'dEW'Funding Agreement and the Dredging Funding Agreement being together,
the. LNG Funding Agreements);

(f)  was obligated to plaﬁ, administer, give directions in respect of, arid supeivise the conduct
‘of all works associated with the Projects and, in particular, the-construction
.co_mmissi;oning and-use of the Bund {including the Project Works as alleged. further in
Section [B.7] herein) - such-being referred to.in this pleading as Man agement; and

rélated expressions such as “Manage’ or ‘“Managing” shall be understood in the same

sense unless context otherwise requires;

(g)  had power and authority to, and did {n fact purport to, Manage the Project Works; and j
Pirticulars J

4. GPC had to.maintain divection of any personnel carvying out an authorised

dagctivity (CG Dredging Report, condition 2 (schedide 1}). j

B, GPChad to ensure that all relevant staff and contractors and any other {

persons warking on the Projécts veceive comprehensive. training irrrelation

to the Commionweqlih'’s requirements prior to commencing action on the

profect (Commonwedith DDA, condition 42)).. :

(h)  was the *Principal” unidercontrécts for Project Works, including; E
(i)  the Abigroup Contract [GPC.999.001.0069] being.a contract:
(1)  dated 21 October 2010 entitled *Contract No. CSI00015 Contract for

Desigi and Constiuction.of a Bund and associated Haul Road and Quarry”
between GPC and Abigroup Contractors Pty Ltd (Abigroup) (as
*Contractor’); §

(2)° pursuant to which GPC engaged Abigroup to construct the Bund Walls and
: associated works (but nét .includin_g-dep()siting of S’p’oi])_fo’r delivery to GPC;

and




(i) the VODI Contract [GPC.999.001.2076], being a contract;
'(l)’? dated 12 May 201lentitled “Confract No. €S10006() Western Basin Main
| Works. Dredging Parcels 1, 3 and 4* between GPC on the one part and Van
Qord Australia and Dredging International (Australia) Pty Utd {collectively,
: YODD (as *Coritractor'} on the other part;
(2) pursuant to which GPC was to supply the Bund (being at that stage the
.: Perimeter Walls and associated works r‘eady for receipt of Spoil) to VODI
for VODI to fill with Speil (Filling Operations) and undertake associated

works to complete the Bund as an area of reclaimex land.

D. GPC RESPON:ZSIBILITIE__S IN RELATION TOPROJECT WORKS

D.1. Mdnagement, risks and approvals
D. L1 Port duthority

15.

At all material times GPC was responsible for managing the Port, includirig fesponsibilities:

(a)

(b)

{c)

to-establish, manage, and operate effective and efficient port facilities and services in-the
Port;
to provide, or arrange for the provision of ancillary services or works necessary or
conveniént for the effective and efficient operdtion of the Port: and
fo. prqv'i'cl_e ather services incidental to.tlie performance of its other functions or likely to
enhance the usage of the Port.

| Particulars

The obligation arase, in accorddnce with the fiinciions set out in s 275 of the

Transport Infrastructure Act 1994 (Qld) and pursuant to GPC’s vole as Port

Authority. The pleaded responsibilities included the Mariagement of the
Project Works.

D.1.2. Master Plan

16.

At all material times GPC was, under the Master Plan, responsible for, or responsible for

assisting the Coordinator-General in:

(@)
()

(e)

_devel_opin.g'pIam'iihg strategies forthe Port and the Gladstone State Developmerit Area;
meeting legislative and regulatory requirements of State. and Commonwealth
go’vernmén'ts to.coordinate the cumulative impacts of projects proposed in the Western
Basin; and"

securing the proper planning, preparation, execution, coordination, control and
enforcement of a program of works, planned developmerits, and environmental

COordinati_on for the Port.
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Particulars

Master Plan (f{GPC.300.008.1359] at [.1363]).

D.1.3:Commitinents under Corporate Governance Guidelines

17. 'Inwnidertaking the Project Works, GPC was required-to act according to-commitments and

‘statements it had published.

A

Purticulars

-GPC was a Government Ovwned Corporation as alleged in paragraph [3(a)]

herein and was required under 5.7, and Ch 3 Part 8 of the Govermment
Owned Corporations Aet 1993 (QId) (GOC Act)-to aniually publish a
'statement of corporate intent”. which was s 1 6(c) of the GOC Act.
GPCwas required to act in accordance with its statement of corporate

intent 15}.’ reason ' of s 16(c) (Principle 3), 5 88 of the GOC 4ct and the said

.statement’s stdtus as:an-agreement with the. ‘shareholding Minister’: (ss 7(2)

and 109 of the GOC Act).

The statements *_i*ere_.p_'ub:'fshed in GPC's Statement of Corporate Intent for

the financial year 2011 o 2012 [PLF.025.007.7925] which referred 1.

GPC's cammitinent to complying with ASINZS ISO14001:2004 that, inter

‘alic

a. The organisation shall establish, implement and maintain.a
procedurefs) to identify potential emergency situations and prevent
accidents. that can have aivimpact(s) on the enviromment ond how it
will respond to them;

b. The organisation shall respond to actual emergency situations and
aceidents and preven! or mitigate associated adverse epvironmental
impacts, and.

. The organisation shall periodically; review and, where necessary,

revise. ifs emérgency preparedriess and response procedures, in

particular, after the occurrence of accidents or emergency situations.

18.  In the premises set out in the preceding paragraph. GPC was required to, further or alternatively

1t was appropriate industry practice that a person in GPC’s position would:

(a)

maintdin the environmental integrity of, inter alia, Gladstore Harbour;

() _effec.tive'iy Manage environmental approvals for major proj‘é_'cts;

(©)

comply with:
Coi‘Porate'Govemancfc Guideliries applicable to Government Owned Corporations,

(ii) the following principles set out in the said Guidélines, namely:
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(_l‘j promote ethical and responsible decision making; and
(2} recognise and manage risk,
._ Particilars
A The Corporate Governance Guidelines [PLF.025,007.79027 relevantly
stated:
a GOCs have a mmber of stakéholders in addition to their shareholderis
20 which they awe -'Ie_'gaf and other :o.'bx’fgaﬁ(ms. These.include
employees. clients and customers and the commumity as a whole. Ii is
important for GOCs (0 demonstrate their commitment to appropriate,
CoFporate practices that recognise these interesis and to Carporaré
social responsibility in general; and
b, Risk management and internal control s ystems should be implemented
by senior management .... The systems should deal with sighificant
business risks which are relevant to.the GOC, which may include risks
such as ... public liability and workplace liealth-and safety risks.

B s 'to appropriate industry practice.in the dustralian constriction industry

Jor an'ovener-of a project in a position such as GPC, the Plaintiffs rely on the

expert report {Beckeit [143]-[148]}.

D.1.4. Environmental Assessmients for Profects

19,

In-.undertaking: P.roj_ect Works being or connectéd with:

(a) preparation of'the terms of reference for the FLPE Project EIS or the DDP EJS;

{b) preparation of the FLPE Projéct EIS or the DDP EIS; and,

(¢} applying anid obtaining necessary regulatory approvals;

GPC was requilfed' to, further or alternatively it was.appropriate industry practice that a person in

GPC’s position would, inter alia:
(i) 'unae'r-“take.-ja_ll] reasonably necessary assessments of:
(1} -all potential adverse or beneficial environmental, economic:and social
© impacts-of the Projects (including in relation to material changes to any part
of the Projects, such as by mo‘d'iifying the original reclamation aréa); and
(2) management, monitoring, planning and other measures proposed to
| minimise any adverse environmental impatts of the Projects;
in order to comply, inter alia, with:
-4  thepurposes of the FLPE Project EI$ and the DDP EIS (and ‘the EIS.
process’);
b, s.40 of the EP Act. and;-
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in relation fo the matters the subject of a “controlied action™ - the

requirements to provide relevant information and ensure adequate
assessments were undertaken under ss 47(4), 87(4), 134(4){(aa), 136(1)
and (2) of the EPBC Act).

(Néece_ssal‘y Assessments);

purstant io (i) — undertake the Necessary Assessments so as to give information to

t'he_f Commonwealth and Staté authorities responsible for approving.any part of the

Pr(:)jget_s_ (Regulatory Authorities);

(1)

@
3

)

ie prepare or propose any environmental management plans;

to h’elp_.rthe Regulatory Authorities décide an environmental authority

application for which an EIS is required;

to enable Regulatory Authorities to make informed decisions about inver alia

environimental conditions to be applied to the Projects:.and-

to meet-any assessment requirements under the EPBC Act for any works or

project that is, orincludes, 4 controlied action under that Act.

Particulars

The obligaiion arises from:

the operation of ss 40 and 41 of the EP Aet pwhich required GPC as

o,

proponent to submit draft terms of reference to the Coordinator

General to allow the purposes of-an EIS for the project 1o be

achieved),

the FLPE Project EIS, which stated, inter alia;

L

.

ifi.

iv.

.

The objective of the EIS is to identify potential environmental
impacts and to ensure that negative impacis are avoided where
possible ([G'PC. 999.001.0988], [ 1468]);

An EIS 's?zo_u_!d provide .., a description of the relevant aspects. o]‘
the exisiing social, econamic, natiral and built environment
([GPC.999.001.0988], {.1468]);

An EIS should provide ... a description of the development

proposal and means of achieving the development objectives

([GPC.999.001.0988], {.1468]);

An EIS should provide ... definition and analysis of the likely

dmpacts of the development on the enmvironment
([GPC.999.001.0988], [.1468]);

An EIS should provide ... a framework against which Government
decision-makers can consider the environmental aspects of the

proposal and set conditions for approval to-ensure-
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D,1.5. Obtaining Approvals

Vi :

environmentally sounid development (fGPC.999:001.0988],
[1469));

T?ze,p;_'oponeﬂr sknufd-déveio;; an integrated risk management
plan for the whole of the life of the project including construction

and operation phases ([GPC.999.001.G98&8], [ 1495]);

the operation r{]’:ss-_ﬁ('#). 87(4), 134()(aa), 136(1) and (2} of the
EPBC det;

i.

i,

the terms-of reference.for the DDP EIS, [GP(C.999.002.0131] which
stated at {L0139]-f.01607, inter alia:

The objective of the EIS Is to ensure that all potential
environmental, social and economic impacts of the project are
identified and assessed and, where possible, how uny adverse.
fmpacrs-woufd be av_aidecqur :nirfgared ... Direct, f??dff'ect-a:'id-=

cupdative impacts must be fully examined and addressed, The

praject should be based on sound envirormental protection and

wianagement criteriay

- Specifically, the EIS should provide.. descriptions of the existing

envirommnent, particiilarly where this is rélevant 1o the assessment
of impacts;

Specifically, the EIS should provide.., measuves_for avoiding;
winimising, managing and moniroring adverse impacts; including

a statement of commitnent to implement the measures; and

Specifically, the EIS should provide... rigorous assessment of the

risks of adverse and bencficial environmeittal impacts arising

Jrom the project:,..;

88 33B-to 35K of the Development Aer which provided for the means

By which CPC as a proponent-wias to inform the Coordinator General

of material changes fo the Projects, and the same was to.be

considered by the Coordinator General.

As te-appropriate iﬁdifsrf;v practice _r_"n. the A'zwn'alfa"n consirniciion im?usfry'
Jor.an owner.of a project in a position such as GPC, the Plaintiffs refer to

{Beckett [149], [241], [242]}.

20.  In undertaking the Project Works, GPC was requited to obtain and comply with:
(a) the Commonwealth DDA;

(b) the Operational Works Permit; and
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{c) the Dredéin g Permit:

LParticulars

A CG Expansion Report and CG Dredging Report (as alleged in paragraphs
 [9(e)] and [106)] herein.

B. Clause 7.1 of the CEW Funding Agreement-and Clause 10.1 of the Dredging
. F unding Agreeitent.

ol The Plain.fﬁi otheryise refer to and repeat paragraphs in Section [B.6]

above,

D.2. Obligation to ci;;mpl_}_' with Coxnditions

21.  Ihundertaking the Project Works, GPC was requiired to comply with the following (together and
severally, C.o"ﬁditi_cins)_i
{a) “the manciatory Conditions described in the CG Expansion Report {CG’s FL Conditions),
includ_ing, inter alia:

(1)  Appendix 1, Schedule A; which stated conditions that would aftach to a
developinent permit for-opeiational works (tidal works and work ‘within a‘coastal
management. district) issued under'the SP Act for the project; and

(i)  Appendix'1, Schedule B, which stated conditions that would attachto a
development permit for an environmentally relevant activity issued under the SP
Act for the project for the dredging components of the FL.PE Project;

Particulars
A The CG’s FL Coriditions alleged were binding pursuant.to provisions 39(6)
of the Development Act’.
B, The Plaintiffs further rely on expertevidence {Beckett, Section 4.3},

(b) the mandatory Conditions described in the CG Dredging Report, including, inter alia:
(Iy  Appendix 1, Schedule 1,'which provided that conditions imposed by the
Coordinator General (CG’s WBDD Conditions) would apply 1o a development
approval for material change of use for an environmentally. .relevan_t activity
(“ER-A” ag prescribed under Rég 17(1) and Iteni 16 to Schiedule 2 of the
Ervirenmental Protection Regulations, namely. dredging):
() Appendix 1, Schiedule 2. which:
(‘1j provided the CG’s WBDD Conditions wonld apply for operational works
(tidal works) for dredging, bund wall construction and reclamation,
disturbance of marine plants; and

(2) iricludes conditions that apply to a.DMP and other associated plans; and
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(c).

(d)

©
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(iii) A]:;_p_e_ndi_x 1, Schedule 3, which provided:

(i) the CGs WBDD Conditions that were fo apply concerning development of
:_ ah environmerntal management plan; anhd

(2) CG’s WBDD Conditions concerning transport, emergency seryices on site
. and other administrative matters;
: Particulars

A The CG’s WBDD Cornditions were. binding pursuantto s 39(6) of the
Development Act,

B: The Plaintiffs further rely-on {Beckett {204]-[206] and Section 4.3},

the Cond_it_ion_s appended to the Commonwealth DDA;
f Particnlars’
A, Section 142 of the EPBC Act.

B. The Plaintiffs further vely-on {Beckett, Section4.3).

the Conditions appe‘_nded-.to the Operational Works Permit (to the extent such Conditions
were not inconsistent with tha-_'Cd’s FL Conditions.and CG’s WBDD Conditions.
(collectively, the CG Conditions); and
Particulars
A, Section.580(1) of the SP Act.
B. The Plaintiffs further rely on expert evidence {Beckeit [207]-[208] and
Section 4.3}.

the: Conditions appenided to the Dredging Permit (to the extent such Conditions were not

‘inconsistent with the CG Conditions) imposed by DEEDI on 29 April 2011 and appended

10 the D'r'édging._Permit, to the extent such Conditions were not inconsistent with the CG
Conditioﬁs (DEEDI Conditions).
Particulars.
4. Section 580(1} of the SP Aet.
B. The DEEDT conditions are included within the Dr"edgfn_g Permit docuinent-
[GPC.999.001,7240} at {.7258].
C. The Plaintiff§ further rely on expert evidence {Beckett, Section 4,3},




D.3. Obligation to if;:plemem'managen_:enl plans
D31 Management pé%ans required by conditions
22.  Inundertaking i_fhe Project Works, GPC was required to implement, and Manage the
impl emen_tatior_i of:
(a) in rela_tioi'n 1o the construction of the Bund Wall, dredging and disposal —a dredge
m'anagezﬁent-_plan;
Particulars
T};e requirement to implement, and manage the implementation of, a dredging
m &;ragem ent plan. arose from:
A Condition 1 of Schedule B to the CG Expansion Report;
Condition 4 of Schedule. 1 to the CG Dredging Report;
Conditions 1-15 of Schedule 2 to the CG Dredging Report;
Conditionis 1-8 of Schedule 3 to the CG Dredging Report;
Conditions 15-17 of the Commomyealth DDA -
Conditions G14-G13 of the Dredging Permit;
Condition 2 of the DEEDI Conditions;

GPC'’s roles as alleged in Section [C] herein and being the person applying
Jfor the approvals (the Conditions of which imposed the requiremént
alleged); and

I GPC'’s firther obligations and responsibilities alleged in Sections [D.1]-
{D.2] and [D.5] [D.6]{D:7].

{b) in relation to flora and fauna — a flora and fauna management plarn;
Particulars

CG. Expansion Report, Schedule 4, Condition 10.

Conditions 49-52 of Schedule 2 to the CG Dredging Report.

Coneditions 27-37 of the Commonwealth DDA

Condition 2 of the DEEDI Conditions.

Mo ak e

GPC had the roles as alleged in Section [C] herein and was the person
applying for the approvals (the Conditions of shich imposed the
requirement alleged).

F.. The requivement otherwise arose by reason of GPC'’s further obligations

and responsibilities 'aHe_ged in Section$ [D.1]-{D.2]-and [D.3] [D.6] [D.7].

(e)  inrelation to-water quality — a water quality plan including the following:
(i}  moiitoring to comimence a minimum of 6 months prior to commencerient of

dredging;




(ii)

(iii)

(iv)

(v)

(Vi)

1nf3nit0ri11g to continue over the full period of dredging undertaken as part of the-

Pr’bj;ects_. and for a period prior to and after dredging as defined by-the monitoring

p‘régram;

méasureme_nt of water quality conditions at reference locations and in the vicinity

of f:'drcdg_ing and other activities related to the Projects (“exposed’ locations);

a t:rig_'ger or triggers for management actions when impacts were observed in areas

ex_j:e_:ited- to be impacted by the Projects;

a ti’*igge_r or triggers for management actions when impacts were observed n areas

wﬂer& they were riot predicted;

hy;drodynami'c and pl ume modelling during dredging, to assist the validation of”

we_it_er quality predictions associated with dredging and/or related operations; and
Puarticitlars.

A ae Eﬁ:pans'ioﬁ Report;, Schedule A, Conditions' 5 and 12,

B, CG Dredging Report, Schedule 2, Conditions 41-43 —wihich reguired the.

matters sef.oud in {ij — (vi}-above.
C..  Commonwealth DDA, Conditions 21-24.
DEEDI Conditions Condition 2.

&

E. GPChad the roles as alléged in Section [C] herein and was the person
applying for the-approvals),

F. The requifement otherwise.arose by reason of GPC’s further obligations
and responsibilities alleged in Sections [D.] J-[D.2] and [D.5] [D.6] [D.7].

in relation to ASS = an acid sulfate soils management plan.

Particulars
A Condition 9 of the Commonwealth DDA.
Conditions I .and 3 of Schedule A to the CG Expansion Report.
Conditions 16-26 of Scheduie 2 to e CG Dredging Report.
Condition 7 of the Operational Works Permi.
Conditions G32-G36 of the Dredging Permit.

mEEA®

GPC had the roles as alleged in Section [C] herein and was the person.
applying for the approvals.,
G.  The requirement otherwise arose by reason of GPC's further obligations

and responsibilities alleged in Sections [D.1]-[D.2] and [D:3] [D.6] [D.7].




D.3.2. Management p!:ans implemenied

23,

In undertaking fhe- Project Works, GPC purported to implement the following management

plans (collectively, Management Plans) in ostensible compliance with GPC’s obligations

described in paragraph [22] above;

{a) the “W@s;r:em Basin Dredging and Disposal (Onshore and Offshore) Project Dredge

ﬂ-i’anagerf?enr Plan, Gladstone Poits Corporation” (as amended from time to time)

(Dredging Management Plan or DMP) which:

(i) i'el':'ated to dredging and disposal works components of the Projects;

(i)  purported to specify the performance objectives, actions and procedures to be

carried outto:

-(_’1'_)5_ minimise and mitigate identified potential environmental impacts of

dredging, transport and disposal.activities; and

_(2')5 enable GPC to meet approval re_q_tzi're_mcnts;

Pariiculurs

4. The grf_ginaf Dredging Management Plan was described as Rev () dated 11
Feb 2011 [GPC.999.001.3530].

B The Dredging Managewent Plan was:amended by revisions made on or

-about the, fbh’owing dates:

a.
b.

o

e
£
g

C. Asfo the alleged purpose and objective of the Dredging Management Plan
a!f__egec_a". in [(1i)] above, tive Plainiiffs refer to-the Dredging Management Plan

Rev T dated 23 March 2011 [GPC.999.001.3678];
Rev 2 dated 9 May 2011 [GPC.999.001.3747];
Rev 3 dated 6 June 2011 [GPC.999.001.3914];"
Rev 4 dated 15 June 2011 [GPC.999.001.3988]:
Rev'S dated 29 June 2011 [GPC.999.001.4157];

Rev 6'dated 17 Oct 2011 [GPC.999.001.4326];

Rev 7.dated 5 Oct 2012 [GPC.999.001.4510].

at [:3537)-].3538].

(6)  the “Flora and Fawna Managemeni Plan Western Busin Dredging and Disposal

(Onshore and Offshore) Project Dredge Management Plan Gladstone Ports.

Corporation™ (as. amernided from time to time) (Flora and Fauna Management Plan),

which:

(i)  related to the dredging and disposal of Spoil within the Bund {or the East Banks

Disposal site) as part of the Projects; and

(i) was purportedly developed to manage the performarice objectives, actions and

procedures to be carried out to minimise and mitigate identified potential




(<)

(d)

A
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environmental impacts of dredging-and-disposal activities, and for GPC to meet

approval requirements;

Particulars
The original Flora and Fauna Management Plan is-dated 28 Mar 2011
[GPC. 999.001.4692],
The Flora and Faria Managenient Plan was amended by revisions made on
or-dbout the following dates:
a.  Rev 2 dated 6 May 2011 [GP(C.999.001.4764]
3 Rev 3 dated 6 June 2011 [GPC.999,001.3914];
¢ Revddated 15 June 2011 [GPC.999.001.4909],
d. Rev 3 dated 29 Jume 2011 [GPC.999.001.4983].
As to the alleged purpose and objectivé of the Flora and Fauna Management
Plan alleged in [(ii)] above, the Plaintiffs-refer fo the Flora.and Fauna
Management Plan ({GPC.999.001,4692] at [.4696]-{.4697].

the “Western Basin Drédging and Disposal (Offshore and Onshore} Project. Water

Quality Management Plan” (as.amended from time to time) (Water Quality

Management Plan or WQM Plan), which:

()
(i)

related to the dredging works components of the Projects; and

was purportedly developed to manage the potential ecological and water quality

impacts of the. dred_'_ging_ and disposal of approximately 25.5 miilion cubi¢ metres of

Spoil;
Particulars
A The WOM Plan was originally dated 18 April 2011 titled ‘Revision 4’
[GPC.999:001.5250].
B The WOM Plan-was subsequently revised o or about the following dates:
Coa Rev 5-dated 11 May 2011 [GFPC.999.001 2439];
b.  Rev 6dared 6 Jun 2011 [GPC.O0T.001.7052];
c. Rev 7 dated 13 Jun 2011 [GPC.999.001.5628];
d. Rev 8 dated 29 .Jun 2011 [GPC.999.001.5821];
e.  Rev 9dated 4 Oct 2012 [GPC.999.001.6017];
FA Rev 10dated 11 Sep 2013 [GPC.999.001.5059].
C.  Astothe alleged purpose arnid-objective of the WOM Plan, the Plaintiffs refer

10 the WOM Plan (JGPC.999,001.52507 at [.5254] to [ 5256]).

the “dcid Sulfate Soil Mandgement Plan Western Basin Dre‘:‘:e_'g_fng and Offshore/Onshore.

Disposal Projeci” (as-amended for time to time) (ASS Management Plan), which::
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{iy refate_d_ to the dredging and disposal works components of the Project Works; and
(ii) wés-pmpqne’diy devéloped to manage-the strategic placement of PASS within both
thé Bund-and the Offshore Disposal Site in order to:
(1) ensure it was to oceur in a mannerthat - would not ad'\ferse]'y impact on the
environment; and
(2) for GPC to meet approval requirements.
Particulars
A. The original ASS Management Plan is found at Rev I dated 1 Mar 2011
[GPC:200.072,7729),
B. :5 The ASS Management Plan was amiended by revisions made on or about the
Jollowing dates:
a Rev I dated I April 2011 {GPC.200:091.2634];
b, Rev 3 dated 17 June 2011 [GPC.300.024.5584];
¢.  Rex 5dated 18 July 2011 [GPC.999.002:5260];
d: Rev 6.ddted 13 Janwary 2012 {GPC.200.041.1630];
Rev 7 dated 10 Tily 2012 [GPC.001.003,5400];
‘Rev 8 dated 9 October-2012-[{GPC.200.009.0130];
Rev 9 dated 8 August 2014 [GPC.200.009.0001];
ko Rev 10 dated 22 December 2014 [GPC.500.053.6383].

S

C. dsto'the allegéd purpose and objective of the ASS Management Plan
alleged in paragraph (i), GPC commissioned the developrient of the Plan:
GPC.200.072.7729] at [.7731].

D.4. Obligations arising from Conditions and Management Plans
D4, 1. General Obligations

24,

In undertaking the Praject Works, GPC:
(a) was authﬁr-is"ecl to undertake the Project Works in accordance with the descriptions in:
(i)  the FLPE Project EIS;
(it  the DDP EIS; and
(iiiy the DDP SIS;
and not otherwise;
(b) alternativ;"e':ly to (a) - was required to ensure the Project Works were not inconsistent with
the-CG Conditions:
Particulars:
4. The obligation arose by reason that:

a. GPChad the roles alleged in Sectioir CJ heréin;
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the CG Expansion Report vecommended the approval of the
Fisherman’s Landing Port Expansion Project “as described in detail
in the EIS and .%'r{pp:’e.*rre_ntaly veport, and summarised in section 2 of
this report, can proceed, subject to the conditions contained in
Appendix I of this report”;

the CG Dredging Report contiined, inter alia, Conditions that “The
project must be cariied out generally inaccordance with the [DDP
EIS] and [DDP 8IS]” and “The final placement of all dredge spoil
must occur within the reclamation area defined inthe EIS, or ut an
approved sea dumping site” (Conditions 5 und 6, Schedule 1);
DERM was the ‘assessment manager " under the Operational Works
Permit and the Dredging Permir (and as-that terin is used in 53%of
the Development Act);

the operation.of s 39(3) of the Development Act has.the effect that to
the extent any of the conditions imposed by DERM imder the
Operarfonaf Works Permit and the Dj'edgf}:*g' Permit were inconsistent
with the mandatory CG s FL Conditions and CG.'s WBDD Conditions
(alleged in [D.2] herein), then the CG Condifions prevail.

25.  GPC was required to undertake the Project Works in a manner to énisure that no environmental

harm was caused.

Particulars

CG Expansion Report, Condition.1 (Schedule A) which stated, “The
proponent {GPC] must conduct all works.toensure that no environmental
harm ds. déﬁn_e’d.‘ under the Envirommental Protection Act1994 is canised”

where:

s 14 of the EP Act défined "emvirommental harm as follows:

(1 Envirommental harm is any adverse. effect, or potential
adverse effect (whether temparary or. permgnent and of
whatever 'mdgm'mde, durdation or_ji‘eguer’rqyj on an
envirormental value, and includes envirommental nuisance;

(2} Environmental harm may be caused By an activity—.

(aj  whethey the harm is a direct or indirect vesult.of The
activity- ar
(b} witether the havim resulls from the activity alone or
from the com‘bmed.'eﬁ‘é'cts. uf the: activity and vither

activities or factors,
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27.
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b. s I3 of the EP-Act defined. ‘envirommental nuisance " as:
unreasonable interfererice or likeh interférence with an

emviitonmental valie caused hy—

faj ... particles ...; or

{h} an unhealthy, ... condition because of contamination;
-OF

(el another way prescribed bL regulation,

B. C'G Dredging Report:
a.  Condition 10 (Schedule 1);
b, Condifions 30, 31, 65 (Sc‘h’edir!e 2);
. C Condition 7 (Schedule 3).

C. Coinmonwealth DDA, Conditions 8,:9,. 14, 15-37.

D Operational Works Permit Conditions 4,-6.1,7, 8:b.

E ;E Dredging Permit, Condition GI16 and conditions WAL and WA2 which.
required GPC to fake all réasonable and practicable measures to store,
henddle and transfer waste generated during dredging in'a proper and
efficient manner fo prevent environmental harm.

F. The obligation alfeged is additionally: to he inférred By reason of GPC''s
obligations and resporsibilities alleged in Sections [ D.i}, [D.2], [D.3] and
[D.5] [D.6] [D.7].

In undertaking the Project Works GPC was required to-ensure that the reledse of water-horne

contaminants from the Bund would not cause environmental nuisance;

Particulars
A, €G D:~_edgf;';g. Repoit, condition 30 (Schedile 2).
B CG Expansion Report. Schedule B, Condition 3.
€. The obligation alleged is udditionally 16 be inférred by reason of GPC's
obligations and responsibilities alleged in Sections [D.1], [D.2]. [D:3 ] and
[D.5] [D:6]{D.7].

“In undertaking the Project Works GPC was required to_ensure that any direct or indirect

discharge, including water and anything in water (such as sédiment, PASS and or contaminants)

from the Bund into the Harbour (teceiving waters) would not cauise:

(ay

(b)
(©)
(d

-any environmental harm;

adverse impacts on water guality objectives stipulated for the said waters;
s__edimant:"b uild up on-any {and-including the bed of any rece’iving‘ waters:.or

efosion of any land,. including the bed of any receiving waters:
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(together and_séver‘a}ly Prohibited Discharge Effects; and discharges having or likely to have

those effects beinig Prohibited Dischaiges).

4.
B.

C.:

Puarticulars
CG Dredging Report, Condition 10 {Schedule 1).
CG Dredging Report, Condition 31 (Schedule 2), read with Schedule 2, part
5-thereof.

CG Dredging Report. condition 26 {Schedule 2), which stated, “ASS st be

managed to ensure that confaininants are neither divectly nor indirectly

released from the works to any recéiving waters unless otherwise authorised

under-a condifion of this approval ™.

Commonwealth DDA, condition 9.

The obligation alleged is additionally 10 be inferred by-reason of GPC's-
obligations and responsibilities alleged in Sections [D.1], [D.2], _[D..S]’c‘m’a’
[D.5] [D.6} [D.7].

D.4.2. Specific obligations concerning construction of the Bund

28.  Inundertaking the Project Works GPC was required to ensure that the design of. construction

materials for, constfuction of and mianagement of the Bund, infer alia:

()  would be appropriate to prevent water. quality impacts from;

@)
(i)

(iii)

leaching material through the Perimeter Wall;

decant waters (being waters. from the free-water area within the Perimeter Wall

(lagoon) decanting through the polishing pond and Outflow Channel before

discharge back into the Harbour); or

storm-water run-off from the reclaimed land forming within the Bund;.

A

Particulars
The obligation, to the effect alleged, arose pursuant to the following:
d. CG Dredging Report, Condition 65 (Schedule 2, stated,

“The proponent must ensure that the design, construction materials,

construction. meéthodology and mandgement for-the oufer bund wall of

reclumation.area for the project:

a} is structurally sound

b) is designed for the purpose of preventing ewtissions from the
containment area that may cavse environmental harpi

¢} has been certified as fit for purpose by a registered prq;‘ée_sﬁ‘_fqr;*a}
e?:gfneer'Qf.QueenS;’and,"

d) is maintained to the co_na‘irion__c'e;_';t{j*?ed infe)”;

b. (G Dredging Report, condition 67(a). (Schedide 2);:
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¢.  Commonwealth DDA, condition 8; and

d. The obligation alleged is additionally to be inferred by reason of
GPC's abligations and responsibilities alleged in Sections [D.1],
[D.2], [D.3] and {D.5] [D:6] [D.7].

{b)  would bé'.appropriate to rerhove all fine material (less than 12 inillimetres in diameter)
from:the m aterial used to construct the Perimeter Wall (and in particular the gravel-type
material :;l_sed to construct the core of the cross-section of each Perimeter Wall); arid

Particulars.
A ;5 The obligation arose. pursiant to the following:
a, GPC had the roles as alleged in -Sectz'_on._[ CJ herein;
b CG Dredging Report. condition 66(a) {Schedule 2);
¢ CG Expansion Report, Condition 2 (Schedule. 4);
PrA Operational Warks Permit, Condition 8,
B.:  The obligation alleged is additionally to be inferred-by reason of GPC’s
-obligations and responsibilities alleged in Sections DA} [D2] D3] and
D3] [D.6] [D.7].

(c)  would involve the application of a geo-fabric liner (geotextile) to the iitternal side of the-

Perimeter Wall, which geotextile:

() would be effective to prevent release of fine sediments from the Bund, other than
through-the designated discharge point at the castern end of the Outflow Chanrigl
'(Ohtlet Pipes) in accordance with specified discharge limits:.

Particulars
A _CG-Dredgfnrg Report, condition 67(k)-(c) (Schedhule 2).
CG Expansion R_épori_. Condition 2 (Schedule 4).

o

C Operational Works Permit, Conditions 1, 2 and Attaehment 3 {only.io the
extent it was not inconsistent with the CG Conditions alleged and
particularised abave).

D.  Theobligation alleged is additionally 0 be inferred by reason of GPC's
ohligations and responsibilities alleged in Sections {fD.1}, [D.2] [D.3] and
[D.5] D6} [D.7]:

(d)  would provide access to construction vehicles. during construction of the Bund, so as to
prevent scouring of sediments ot each outgoing (ebb) tide; and
' Particulars

4. CG Dredging Report; condition 67(f) (Schedule 2},
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B The obligation alleged is additionally to be iifferred by reason of GPC's
: obligations and responsibilities alleged in Sections [D.1], [D.2], [D:3] and.
[D5]{D.6] [D.7].

(¢) would provide an outlet at the intertidal channel on the western side of the Bund designed

to mininiize scouting of bottom sedifnents due to increased tidal flow velocities, and
'constr_uc_ited prior to-completion of the westein Bund Wall..
Particulars
;1 CG Dredging Report, condition 67() (Schedule 2).
B The obligation alleged is additionaily 10 be inferred by reason of GPC's
- obligations and responsibilities alleged ini Sections [ D.1 7. /D2 7 (D 3] aiid
[D.5] [D6] [D.7].

Iy 'un_dertakingfPi‘oject'.'Wo_rks connected with construction of the Bund., GPC was required to

ensure-that ift

(@) the construction activities significantly incr’eas_ed_t_urbi_dity in tidal waters:
(b)  the construction activities gave riseto'signs of significant sediment loss or-erosion; or
(¢)  scouring orerosion.of seabed around the Bund became apparent;
then GPC would undertake turbidity_. sediment and erosion:control measures to prevent
environmental harm,
Particilars
A Operational Works Permit, Conditions 26; 28, 33.
B.  The ohligation alleged is.additionally-to be inferred by reason of GPC's
obligations and responsibilities-alleged i Sections [D.1], [D.2], [D.3] and
[D:5] [D.6] [D.7].

D.4.5. Specific obligations concerning dredging and Filling Operations

30.

If, GPC.(by itself.or by its contractor) in undertaking works connected witl:
(a) dredging Spoil from the Western Basin dredge area; further or alternatively,
(b) placing Spoil into the Bund (being Filling Operations as' defined above);
became aware. of:
(1 1n'$iteﬁal environrmental harim or.serious environmental harm as a result of-carrying
out the said activities; or-
(ii). any environmental risk; or
(i) any environmental incident having occurred;
then GPC (by itself or by its contractors) was.requited (infer dlid) immediately to take all

measures to mitigate the risk or impact..
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Particulars

A, Dredging Permit, condition G21

B. i Dredging Management.-Plan action 431, Vhere:

a,

Revisions 00 to.03 provided, “If, at any time during the course of

dredging/dwmping activitivs, an-enviragmmental incident oceurs or an

environmental risk is identified, all measures must be taken

himnedidtely by GPC 16 mitigate the risk or the imipact. The situdition is.

to be rEpo_r.fed' in writing within one buisiness day, fo SEWPaC, with

the details of the incident or risk, the measures taken, the success of

those measures inaddressing the incident or risk.and any additional

measires proposed to be taken” [GPC.999.001.3 ?4:?_]'_[_.'37'86'] &
[GPC.999.001.3914] [.3934}; and’

Revisions 04 and following (from 13 June 204 1) described the said
obligation as imposed on ‘r?;_e?rfrwiﬂva? "(seee.g: Rev 06
[GPC999.001.4326 [:4373]).

C. Theobligation afie_ged is additionally to be inferied by reason of GPC's
obligations and responsibilities alleged in Sections [D.1], [D.2}, [D.3] and
[D.5] [D.6] [D.7].

D.4.4, Potential acid sulfate soils and-acid sulfate sails

31. At all material titmes GPC was requiréd to ensure that untreated PASS in the lagoon would be

maintained in a saturated state and would not be exposed to air fora period-in-excess of 0.5

‘hours on any tide cycle.

Particulars

4. -CG Dredging Report, condition 25 (Schedule 2).

B

Commomwealth DDA, Condition 9,

C.  The obligation alleged is additionally to be inferred by reason of GPC's
‘obligations and responsibilities alleged in Sections [D. 1], [ D.27, (D3] and
(D.5] [D.6] [B.7],

32. At all material times, GPC-was required to ensure that no contaminants would b released from

‘the Bund to any: waters or'the bed and banks of any waters (including groundwater) unfess

otherwise authorised.

Particulurs

A CG Dredging Report, condition 32 {Schedule 2).

B.  Operational Works Permit, Condition 24
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C. The obligation alleged is additionally to be inferred by reason of GPC’s
: obligations and responsibilities alleged in Sections [D.1], [D.2], [D.3] and
[D.3] [D.6] [D.7].

33, Atall material tf'i_mes-_. GPC was required to ensure water quality management to avoid release of
‘sediment and of' contaminants from the Bund into receiving waters or build up i any
stormwater drai:n.
Particalirs
A. CG Dredging Report, condition 33 (Schedule 2).
B. ;5 Operativnal Works Permit, Conditions 19-26.,
C. The obligation alleged is additionally 1o be inferred by reason of GPC's
| obligations and responsibilities alleged in Sections {D.1], {D.2], [D.3] and
[D.5] [D.6] (D.7].

34.  Atall material times, GPC was required to ensure that:

{a} -all Spoil to be placedin theé Bund was Sampled and analysed for contaminants in
accordance with the “Draft Guidelives for the Assessment and Management of
Containinated Land (EPA, 1998)™ prior to dredging; and

(v) any Spail that exceeded the said guidelines:

(i) was subject fo a risk assessment fo.determine;
(1) the likelihcod that contaminants would be mobilised into the surrounding,
environment;: and
(2) -any management and monitoring that is.required; and
(i)  was placed in the Bund only with-approval by DERM.
Particulars
A.  CG Dredging Report, conditions 34 and 71 (Schedule 2).
B. ‘CG Expansion Report, condition 3 (Schedule 4).
C.  The obligation.alleged is additionally tv be inferred by reason of GPC's
obligations and vesponsibilities alleged in Sections [D.1], [{D.2], [D.3] and
[D.5] [D.6] [D.7].

35.  Atall.material times, GPC was required to énsure that contaminants resulting from Spoil
-disposat in the. Bund would be released only to surface waters only via the Qutlet Pipes at the
north-east _com_ér of the Bund reclamation area.

Particulars
4. G Expansion 'Rep_or_r, Condition 3 (Scfiédiefe-B),..sf_are'a'.' infer alia; “wvatér

discharged from the reclamation area {drain waters.and stornmwater) mst
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only be _re!'eased tosurface waters in the vicinity of the nerth-eastern. corner
of the reclamation area or through approved discharge pondiouilets that.are
designedto meet the discharge criteria”™.
. G Dredging Report, condition 36 (Schedule 2.
C. The obligation alleged is additionally to be inferred by reason of GPC’s
: obligations and responsibilities alleged in Sections [D.1], [D:2], [D.3] and
[D.5] [D.6] [D.7].

'36. At all material times, GPC was required to ensure that all determinations of water quality were

carried out oft Smnples that were:

(a)
(b}

repl'es_enfgitive of discharges from. the Bund; and.

made in z:{t_ccord_ance-\-vith? but not limited to, methods prescribed in the DERM

Monitoting and Samplinig Mariual 2609 or more tecent editions of supplements to: that

do.e_umen:t as such became available.
: Particulars
A Dredging Permit, Condition W3.
B The of:h"ggrfon--aﬂeged is additionally to he inferved by reason of GPC's
obligations wrid responsibilities alleged in Sections. fD.1}, {D.2], [D.3] and
[D.3] [D.6] [D.7].

37. -Atall materidl times, GPC was requited:

(a)

(b

not to allow turbidity levels at sensitive receptors (QE4, ST1, P2, BG10) to exceed the

turbidity fevels contained in Table 1 — Maximum-allowable (6 Hour EMWA) Turbidity

levels for-a period of greater than 48 hours, unless it could be demonstrated to the-

‘satisfaction of the administering authority that the elevated turbidity was the result of

errors or natural background variations;

in the event of such exceedance - to take action to reduce: sediment suspension caused by

the works.

Particulars

4. Dredging Permit, Condiiion Wi.

>

Operational Works Permit, Conditions 2.

C.  The obligation alleged.is additionally to be inferred by reason of GPC'’s
obligations and vesponsibilities alleged tn Sections [D.4], [D.2]. [D.3] and
[D.5] [D.6] [D.7].

38.  At.all matérial times, GPC was required to ensure that decant waters were only released from

the Bund to surface waters in complianice with specified release limits.
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_ Puarticulars
A Dredging Permit, condition W3 (Table 1).
-.B._?: The obligation alleged is addfrfonaz;fy to-be inferied by redson of GPC's

obligations and responsibilities alleged in Sections 1290} D.2], [D. 3] and

[D3] [B6] [D.7].

After c_ommenéement_of dredging operations, GPC was-r‘equired'to undertake hydrodynamic
and plume m otiel!ing during dredging, to assist the validation of water-quality predictions
(forecasting) pfc_parcd in respect of the said operations.
:_ Particulars
A CG Dredging Report, condition 43.
B The obligation alleged is additionally to be inferred by reason of GPC's
: 'obffgdtfans::and responsibilities alleged in Sections [D.1], [D.2], [D.3] dnd
[D3] [D.6] [D.7].

At-all material times during Bund Wall.construction, GPC 'was required-to monitor the impacts
of consttuc’tion; including monitoring of
(a)  any elevation of suspended solids resulting from bed sediiment scour of the saridbank on
the north side of the bottleneck {the Northern Bank) and bed sediment scour in the
western channel; and
(b) tul‘bidity;res_ulting_ from scour at the. Northern Bank and the western channel.
Paiticulars
4. CG Dredging Report, condition §3.
B..  The obligation alleged is additionally to be inferred by reason of GPC’s.
obligations and f'esponsi_biﬁtfes-aHeged.iﬁz' Sections {D.1], fD.2], [D.3] aiid
[D.5]{D.6] [D.7].

Obligations where GPC engaged contractors

Furtlier or alternatively, if GPC authérised, permitted or requested another person to undertake

afy _part-o_f the Proj ect Works then GPC was requited to take all reaseriable steps to ensure the

other person:

fa} was c01nf)fel1ensively- trained in relation to, and-adequately informed of, any Condition
that restf_i¢ted' or regulated the way in which the relevant Works were 16 be undertaken.
and

(b)  complied with-any such Conditions.
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Particulars
A Condition 2 of the CG's Dredging Report (GPC. “must maintain direction of
: any personrel .carrying out an activity aithoiised by this permit™).
B Commonwealth DDA, Condition 42 ‘The person takingthe action inust
| ensure that all relevant staff and contractors and any other persons working
on the action receive comprehensive: training in refation io the requirements
of this decision and comply with all Fequiremenis of this decision relevarif to
theirduties pri_or to.commericing action on the projecr. "”,i.

C.  The Plainiiffs additionally rely on ss 133(24).and 134(14) of the EPBC Act.

42, Furtheror al’t_erinatively, by reason of the LNG Funding Agreements;
(a} GPC ag'_riﬂ:-ed to uhdertake or procure the works described in the LNG Funding
Agreeménts,- being partof the Project Works;
| Particulars

A Clause 7.1 of the CEW Funding Agreement and Clause 10.1 of the Dredging
Funding Agreeirient vequired GPC to procure the relevant works “including
obtaining and maintaining all Approvals reguired”.

B.  Both LNG Funding Agréements defined “dpprovals™ to include: “upprovais,
Fegisirarions, ﬁ!r_'ngs. I'odgem'eﬂts; -notifications, agreéments, ceptificates;
commissions and _cm?sem"s of and from any Governmental Agem:_‘y oF
required under d relevant Law ivelation o the Works matters required”,
such as GPC was requirved 1o obtuin. or provide in relation to EIS Feports.in
the manner aileged in Section [D.1.4] herein,

C.  Each of the LNG Fioding Agréements described. the works thal GPC was
required to procire as:.

‘a. “Channel Early Works" (by clause 4.2 of the tham?el'Ean’y Works
Funding Contribution Agreement) meant w-(_j?‘ks comprising matters

described in the ‘scope and estimate " relating, anid connected with, in
effect, undertaking the design. approval and construction of Bund
Wall and Modified Reclamation Area.

5. “Works™ (by the definition in clauses I.187), 1.1(40) and I.1(48) of
the Dredging Funding Agreement), meant. the:diedging operations
including rk.ose. ay described under Section [B.7] herein,
“Environment Works™ -ﬂ?eing works or activities that GPCwas
required to undertake or cause to be carried out to comply with, inter
alia, regulatory approvals of the sort alleged i Section {B.6] and

Conditions alleged-in Section [D.2]) and “Administration Works "
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(being administrative services GPC is required to undertake or.cause
to be carried out in conmection-with the undertaking of the Project
Works).

(by IfGPC eingaged contractors (which.included consultants) to undertake Project Works
.desoribeél inthe LNG Funding Agréements - GPC was required at all fimes.competently ';
and profgssitmal ly to ensure that such contractors performed, and were able to perform,
the -.c_onnj:actorsf obligations under such engagenients in aecordance with, inrer alio:

(i} any requirements issued by Regulatory Authorities;
(i) 'rell:evant industry standards-and practices:

(1)  determined by reference-to proper:and prudent practicés re'cog'u"i'sed

internationally as applicable; and
(_25. applied, with necessary modifications, to the undertaking of the relevant i
works; and..
(ii)  all applicable laws;
' Particulars
Clause 7.3(3) of the CEW Funding Agreement.and clause 10.(3) of the
Dredging Funding Agreeinent.

(¢) if GPC engaged contractors (which included consultants) to-undertake Project Works'
described in the LNG Funding Agreements - GPC was not, by such eéngagement. relieved
from its-own obligations under the LNG Funding Agreements, including the obligations.
in (a) -and {b) above.

Particulars
A ClL7.3(6) of the CEW F. uriding Agieement.
B Clause 10.3(6} of the Dredging Funding Agreement.

D.6. Overarching requircment to prevent or mininise environmental _fiqrm
43.  Further, at all material times, in.undertaking the Project Works, GPC was required:

(2)  totake all reasonable and practicable measures to prevent or mininiise’any environmental
harm (as that term is,used inthe EP def) caused, or likely to be caused, by the said
Project:WQrks; and

Particulars
A Section 319 of the EP Act which describes a diity not to casisé
‘ervironinenitdl harim',
B, Section 14 of the EP det which provides, in relation to ' Eivviromiviental

Harm ™
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(1)  Environmental harm is.any adverse effect, .or potential adverse gffect
(whether temporary or permanent.and of whatever magniiude,
dration or frequency) on.an environimental value, and incl zgdés'
envirommental nuisance.

(2} - Environmental harm may-be caused by an getivity —

(@) whether the harmis a direct or indirect resulf of the activity; or-

(b)  whether the harm results from the activity alone orfirom the

combined effects of the activity and other activities or factors.

(b) in deci_dii}g'the measutes required under 5319 of the EP def — to have regard to, friter
alia:
(iy thé nature of the Harim or potential harm;
(iiy thé.scnsitiviry of the réceiving environment;
(iii} thé- current-state of technical knowledge for the activity;
(iv) the likelifiood of successful application of the differént measures that might bé
taken; and
(v)  the financial implications of the different measures as they would relate to the type
of activity.
Particnlars
Section 319 of the EP Act,

D.7. Limits on delegation

A4,

E.

At-all material times, by reason of the matters set out in Section [C] (concerning GPC’s roles}

and the matters alleged in Sections [D.1] to [D.6]:

{a} GPC retained primary responsibility and control over the Project Works: further or

alternatively:

{b}  to the extent GPC purported to delegate any of its résponsibilities for Project Works to

contractors, such delegation:

(i)  wasnot valid unless permitted by the Conditions or any statifory authorisation; and

(ii)  if permitted-as described in (i) —was only effective ir the circumstances {and to the
extent it.complied with circumstances) described in paragraphs [41] and [42]

above.

COMMON LAW DUTY OWED BY GPC
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E. 1. Risks of h_armé
E.1.1. Modification Risk

45.

At all material times prior to-and duting construction of the Bund:

(a) the phy-S?‘cal. and geochemical composition of the seabed sediment in or around the tidal.

flats, unéieri ‘to the west, and at the northetn end of the proposed Bund (the Mud Flats):
(1)

(if}

‘was such ds to-be easily mobilised and resuspended into the watef ¢olumn ;

_pejrticu]'a_rly if tidal or current flows were disturbed:

A

included PASS and: other contaminarits;

Parficulars
The sediment was identified for GPC as-consisting of Quaternary Holocene
depostis (as fi wther deséribed in-the FLPE Profect EIS [GPC:999.001.0988]
Figure 5-2 (at [ 1123])) in thie avea labelled “Qhe/ni” (ot [.1122]), which
areq included the Mud Flats,

The seditent consisted predo;*fzz'nanﬁy-pr_j'-'n_z'arer-'iw' with a fine particle i
texture, being predominamly soft clay with fine sand (fupically 5% or less),
trace organic material, shells and shell fragments: {Mosleyl at [1.3.1],
[5.2.3]0.
The FLPE Project EIS [GPC.999.001.0988] at [.1132] described.
investigations inareas, which-included the Mud Flats, as comprising
“Fufery soft green/ grey marine mud, which fpically consisted of clay and
silt, fine:sand, trace amounts of organic material gnd variable amounts of
Jine and coarse shell fragments... and [c Jlay with fine sand (hpically 5% or
less), trace arganic moterial and shells.”
The: Plaintiffs also refer 1o expert evidence at {Mosleyl ai [3.2.3] and
{5.3.1}-[5.3.2]}.
The part of the Mud Flars, being the tidal flats io rhe-wes'r_qf_rke proposeid
Bund, comprising an-embayment, is specifically described in this pleading as
the Western- Flats and the area to tie-norih s describéd as the - Novthern

Bank (as defined in paragraph [40] herein),

Particulars
Parts of the Mud Flat were identified for GPC as béing of a high' pofential
acidification hazard level: FLPE Project EIS at Figuie 5-4
[GPC.999.001.0988] at {.1129].
Pirts qffhe.fv!zrd Flats were deseribed as being within “dcid Sulphate Soil
‘Hot Spots’ in Reclamation Area” in Figure 5-10 of the DDP IS (at
Chapter.5 [GPC.999.002.321 1] at page [.7232].
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The sedimeént on the seabed and mudflats wider or ddjacent 1o the Bund
contained:

PASS- {Mosleyl [5.2,6], [5.3.3]} {Gensemer? ar [10(i1]}:

arsenic; {Mosley! [5.2.9]};

chromimn; {Mosleyl [5.2.974

nickel; {Mosleyl [5.2.9]});

tributvl tin, -{Mosleyl [5.2.10]}; and

sediment pore water (being waler bétivgen the sediment particles).

{iiH iné:,!uded- areas where PASS was shallowly buried beneath the nafural seabed

(iv)

surface;

Particulars
PASS was present in some areas of the Mud Flais at less than 50cnt below
the surfuce, and-otier aréas f;veﬁveen'deprhs of 75-125em below the swrface,
The Plaintiffs refer to;
a.  the FLPE Project EIS under the heading “ASS Mapping ™
[GPC999.001.0988] ar [.1127]; and
b, FLPE ProjectEIS, at Figure 5-4 [GPC.999.001.0988] at [1129].

by. reason-of (ii)-and (iil) — was prene to conversion to AASS if oxidised, with

consequent risks of centamination of surface waters (being free-flowing Harbour

waters, in contrast to pore water) and the seabeds across which resuspended ASS

material settled;

4

Particulars
The FLPE Project EIS siated in relation to the oxidisation of PASS
[GPC.999:001.0988] ar [.1126]:
“In the presence of water, oxygen in the soilisediment profile can: oxidise
sulfide-winerals ... The formation-of sulphuric acid cavises the pH to fall
below neutral (pH 7), with extremely low pH levels possible (pH <4,
Subsequently, the surrounding land (sotl) and nearby waterways may
beconie contamindted-with.acids, and metals leached from the sediinents by
the acid. Under acidic conditions metals such as aluminiwm and iron, as
well as trace heavy metals (including arsenic) become more soluble and
therefoie are more easily mobilised by infiltrating waters. This wmady result in

the significant degradation.or destruction of the sirrounding ecosystem.”
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B The FLPE Praject EIS further noted the potential for oxidation of PASS to
" oceurat low tides (at [GPC.999.001.0988] at [.1011], [.1153]:[1154],
- [ 1427] and [1640]-{ 1641]).

C The Plaintiffs further refer to expert evidence {Mosleyl at [3.6.1]-{3.6.7],
\' [5.2.1]-{5.2.7], £5.3:3]-[5.3.3], _[6.2‘.12]-['6_,2. 13}and [6.2.21]}.

in¢luded within the sediment contaminants (such as nutifents and metals) at levels

-ext:eﬁedi11g relevant _guidelines_an'd trigger values;

Particulars
A The.coniaminanis included nickel, cobalt, silver, chromium, copper; arsenic,
cadmiun, chromium, iron, lead, manganese, mevcury, molybdenum,
selenium, vanadium, zine, .1 ibwvi tin, phosphorns and nitrogen.
B The velevant guidelines were identified in the FLPE Project EIS (under the
: heading 8.1.1. ‘Enviranmental Values " at [ 1192] as:

a. Queensiand Water Quality Guidelines 2006 (QWQG 2006);
Australian and New Zealand Guidelines for Fresh and Marine Water
Qualiny (ANZECC 2000);

. State Coastal Plan — Queensiand’s Coastal Pplicy (State Coastal
Plar) and

d. Curtis Coast Regional Coastal Management Plan (Curtis Coastal
Plan, EPA 2003} for cogastal resource fypes,

C: The term ‘triggervalues’ was defined-in the FLPE Project IS (Gt {.1198])
tobea refé’renc;e:-ra the dqﬁhr"tz’tm set out in the ANZECC, namely;
“concentrations that if exceeded, would indicate g potential environmental
problem, and so ‘trigger’ «'management response, e.g. further investigation
and subsequent refinenient of the guideliries according to lacdl conditions .

D.  Therelevant guidelines and trigger values were further ser.out in the FLPE
Project EIS at:

a. Table 8-1 ‘Environmental Values and Applicable Water Ouality
Guidelines for Coastal Waters within the Project Area” at [.1196];.

e} Table 8-2 ‘Guidelines for Physicochemical Indicators in Central
Queensiand Waters' at [.1199];

c. Table-8-3 ‘Trigger Valués for Metals and Metalloids in Marine Water
for S fgkt{ﬁ'—_fli’odemreb? Disturbed Systems (ANZECC 2000} at
111997




{b) the-desig_n of the Modified Reclamation Area presented a “Backdoor” pathway risk

wh'ereby-f.;

)

(iD)

(i)

@iv)

{v)

E:  The levels of contaminants exceeding the relevant guidelines were set out in
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d. Table'8-9 ‘Physical Parameters, Metals, and Nutrient Concentidations
Jor Water Samples Collected at Fisherman's Landing 25 September
2008 at {1214].

the FLPE Project EIS gt {.1210] and Table 8-9 (uf [.1214] referring to-
mn’zpfé-fc’vcario'nf W2, being a sample site inor around the Mud Flats i
aredy.

F The Plaintiffs also refer to expert evidence {Mosleyl [5.2.8]-5.2.107).

from about 1 July-as the' gap between the converging ends of the incomplete

Perimeter Wall (Remaining Gap) became narrower, the obstruction comprising: j
thf_j,‘- Perimeter Wall would mean that.on each.ebb tide there would be a period of
some hours while the-water levels in the Lagoon would be higher than levels \
outside the Perimeter Wall (head):

Particulars

On-a veceding tidde the head could be as mich as hwo metres.

the head would impose additional hydrostatic load (head pressure) on the
Perimeter Wall and seabed within the lagob'n and_-_pressure-.driven leaks through
permeable sections.of the Perimeter Wall;

if fh‘e Perimeter Wall facing the mangrove swamp (being Wall C) (Mangrove
Wall) and the southwestern end of Wall E prior-to its intended intersection with
internal wall D (fogether Backdoor) rerained permeabie, then head pressure on
ebb tides would cause Prohibited Discharges through the Backdoor;

if the Backdoor remained-permeable longer than the other sections of the Perimeter

Wall then the Prohibited Discharges referred to in (iii) were likely to be:

exacerbatéd;

Pr@hibit_e_d Discharges through the Backdoor as described in (iii) and (iv):

(1y  would flow across'the Mud Flats as they sought apath back to the Main
Channel through the chatinel between northetn wall B and the headland or
tidal island {sometimes referred to as Kangaroo Island) north of the Modified.

Reclamation Area (the bottleneck); further

(2)  would increase the volume of water over the Mud Flats on ebb tides,

aggravating the scouring of the Mud Flats as the said waters recéded ‘through

the bottleneck;
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(vi) increased scouring as described in (v) would increase the sediment load in the

Main Channel and then the Harbour watets; with commensurate increases in:
(1y  thelevels of coitaminants (including dissolved and particulate metals aiid

nutrients); and

@) tutbidity;

'ingthe Harbour waters:

Particilars

A The contaminants are as aa'f'e_ged' in paragraph [- +3(a)] above.

B The Plaintiffs refer to:
@ expert evidence at {Rowel, Section 2.11; App [4.9.9]: App 7 [7.4.3]
and Sections 7.5 and 7.6},
b, The mecharism by which the Backdoor flow occurred is described
diggrammatically in Fig 2.11.1 anid Fig 2.11.2 in {Rowel, Section
2,112

it was likely, alternatively there was a material risk, that the shape of the Modified

Reclamation Area would alterthe tidal flows around the northern tip and western edge of

the Modified Reclamation Area {those surrounds being an embayment and.covering the

Mud F lats comprising the Northern Bank and Western Flats respectively);

Particulars.

A The Plaintiffs referta:

a  FLPE Project EIS it [.1017]-[.1018]. [.1257]-[.1270]);
BMT WBM report to. GPC dated 2 November 2011
([GPC.999.001,2960] at [2963]);

c. Bund Wall Independent Review ([GPC.001.005.3489] at {.3493],
[.3516] and Findings 1 and 6 at £.3 496]-[.34971);

d. Expert evidence df ncreased velocity.of fidal movements around the
Modified Reclamation Area at {Hipseyl, Section 2.4.3 [56]-(5 71-and
{Beckett, [245]-[249), [253]-[258]}.

it was likely, alternatively there was a material risk, that the velocity-of tidal flosvs around

the northern tip'and western-edge of the Modified Reclamation Area would be increased

by the said flows:

(i)
(i)

being_a’ble to spread over the Mud Flats; but

having to find on each ebb tide a narrower path back 1o the main Harbour channel

than ifthe Bund were constructed accordiig to the ariginal reclamation area or-
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Wi‘thout an embayment 1o its west, such narrowed path being the bottleneck as
'déﬁned; further otalternatively
(iii} _hefing exacerbated by Prohibited Discharges from the Backdoor before passing out
-_thija bottleneck;
Particulars
FLPE Project EIS af [.1203] (tides are the key mechanism-driving sediment

resuspension over the Mud Flats ared).

(e) by rea'sp’_h-of (a) to (d) above (together or in any combination) it was likely, alternatively
there wa;S' a:material risk, that scouring or-erbsion of the Mud Flats would increase asa
resuit of. ;co_nstruction of the Bund according to the Modified Reclamation Area;

| Parficulars

xI FLPE Project EIS at [.1203] (tides:are the key miechanisin driving sediment

| resuspension-over the Mud Flats area).

B Further, the circumstance that the Mud Flats were exposed or-in very
shallow water on.each low tide iitcreused the “shear'stress” aguinst the
surface of the seabed, increasing the likelihood that applied loads would
miobilise.the fine particulate material into the swrface waters.

C.  The Plaintiffs firther refer 1o expert evidence s to increased scouring
resulting from the marters in (hjand (c) above at:

a. {Hipseyl [38]}:
b {Mosley! [5.3.27) and
e {Beckett Section 5.3 [258]-[259], [262]-[264]}.

()  inthe 'Pf.‘?misesin (ayto (e) it was likely, alteinatively there was a material risk that’
resuspended. sediment from the Mud Flats wouild include PASS and other contaminants;
(g) resuspension described in (f) was likely to be.materially greater arcund the Modified
Reclamation Area compared to the original reclamation area or a footprint.that did net
leave an einbaymént between the west of the Bund and the natural shoreline, because the
[atter would have:
(i)  constructed the reclamation area over the Mud Flats, for.example as show in the
diagram at DDP EIS (at Chapter 5 [GPC.999.002.5211] at [.5232]; and
(it .a\foi_'dedi the creation of the bottleneck;

(Modification Risk)
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£.1.2. Mud waves-‘an_c;’ paleochannel Risk
46.  Atall material itimes during the design and construction of the Perimeter Wall for the Modified

Reclamation A:_f'ea:-

(&) the Perilfleter Wills were to be constructed on seabed that contained PASS:

() the _Pcriréa_ter ‘Walls were to traverse areas where the soft muds were relatively deep,
'indicatirig the presence of ancient riverbeds that had been backfilled by younger
sedimen’éS.( such areas being defined for the purposes of this pleading as: paleochanmels;
whether or not that is the actual geological explanation for the sediment troughs);

Purticulars
A.é Tender Conicept Design.(defined in [52] below, {GPC.999.001.8825] at
.: section [1.7.9] at pages [.8984]-[.8985]).
B. GPC also included reference to addressing paleochannels in the invitation
. to tenider documentation described below (iri schedule 3 of 'Section' 3 item
- C.4 [GPC.999.001.8825], at {.9300]1P.
C The Plaintiffs also refer to expert evidence {Rowel, 4pp 6.3 [6:3.2]-]6.3.3]%
- and {Mosley [5.2.1]-{5.2.7]}.

(c)  the construction of the Bund Wall, as proposed in the FLPE Project EIS and DDPEIS,

used a mud wave fechnique of:

(iy  laying foundation rock on the soft natural seabed, displacing the seabed mud until
the rock sank through the soft mud to firmer sub-strata; and

(i) the soft mud displaced by the deposited rock would be pushed in front and laterally
to ‘the sides.of the rock, forming a mud wave on either side of the hase (or toe) of
the Wall;-

Particulars
FLPE Project EIS [GPC.999.001,0988] ar [.1153]-f.1154], [.1225].

(d)  the mud wavetechnigue created risks of:
(iy  the soft muds in the mud wave being loosened and then
(1)  exposed to load from subsequent tidal or wave motions dcross the mud
wave; and thereby
(2) resuspended into the water column in the surface waters around the Bund
(shearing);
. Particulars
A FLPE Project EIS [GPC.999.001.0988] at {1153]-[.1154], [.1225].
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B The DDP SIS stated (GPC.001.005.7748], at [.7814]), ... it is estimated
that as little as two or as many as 11 tormes of mud wave resuspension could
 be eroded-each day, primarily at the vorthern extent of the easternveall. "

C CG Expansion Report [GPC:999.001.87507 at [:87777).
D The Plaintiffs refer to expert evidence-at {Rowel at {3.2.2]}.

(i i) -m;udseinitially held in the pores between the core rock or armour rock of the
Périm_ete_r- Wall being washed away by subsequent tidal orwave action, resulting in
vc}ids fortming within the Wall and providing a pathway for Prohibited Discharges
fr:Qm the ié_gtitm_to pass back into Harbour waters (washgut erosion);

Particulars
The-Plaintiffs refer to experievidence at {Rowel at {2.4.9], [3.2.2], [3.3.5]
and App.6 [6.3.3]-[6.3.4], [6.4.1] emd [6.5. 4]} ¢ {Beckent, section 7.1
[3207}.

(iii) head pressure within the Modified Reclamation Areaon gbb tides:

(1) forcing sediments or Spoil into veids within or under the Perimeter Wall and
‘there to be forced out or washed out.(by head pressure or tidés, currents or.
“wave action) into Harbour waters: and

{2) by the processes in (1) —chaiinels or tunnels.to form in the mud wave and
‘through or under the Periméter Wall, by which Prohibited Discharges could
‘pass-back into Harbour waters (backward erosion piping);

Particulars

The. Plaintiffs refer to expert.evidence at {Rowel at {2,4.9], [3.2.2¢b}]1:
{Becketr [70]. [ 224] and section 6.2:3}.

(&) ‘the presence of paleochannels:

(i)  increased the depth of soft sediment needingto be transected by an‘impervious
Perimeter Wall; in order to prevent the foundations of the Wall being undermined
by washout erosion or backward erosion piping;

(it}  increased the volume of soft sediment likely to be displaced by the placement of
‘sufficient rock to ensure adequate transéction of each paleoc’h_énne];

(iii) in.the premises in (ii) - increased the risks of shearing, washout erdsion and
backward erosion piping. under or through the paleochannel sections;

{the risks.in {d} and (e) being tdgether and severally Mud Wave { Paleochannel Risk),
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Particulars
Paleochannels were likely to-createareas of deeper sofier muds. into which.
an inereaved volume of armour vock would need to be deposited inorder 0
build up, from a deeper substratum, o firm foundation for the materials used
to construct the paleochanriel sections -'of Wall. This process displaced a
gredter '-vohm_re_-of soff muds from the fimmediate drea. of the paleochanmel
(relative to. the length of the adjacent Wall) and thereby increased the
volivhe of the mud ywave susceptible 10 erosion.
Further; the use of heavi boulder-type arinoin rock fo infill the
paleochannels increased the tendency for voids to form betiveen the
boulders, creating a risk if piping deep imder the paleochannel sections.
The: Plaintiffs refer fo expert avidence at {Rowel [3.2.2], App 6 [6.2.1 1] and
[6.3.3]}.

47. At all material times in relation to the design, construction and filling of the Bund:

@

the Perimeter Wall was, with the incorporation of geotektile within or on the Wall.

designed to be-and was;

(i}
(i)

(i)

permeable to water;’
less permeable to sediments in water; relative to.the permeability of water; and
increasingly impermeable to sediments and water as construction progressed-and

sediments clogged the geotextile within or on.the Perimeter Wall.

Particulars
The temporary peimea?)it’ﬂ}i aof the Periineter Wall is described in, inter alia:
a.  FLPE Project EIS at [GPC.999.001,0988] at [.1039]. [.1225],
{:1226] and [ 1154];
b DDP EIS at:
i, Chapter 2 —Description of the Project [GPC.001.005.891# 001]
at [._033};
i, Chapter 7 — Coastal Environment [GPC.999.001. 7942] at
[-79837, [.8009], and [.8012];
iii. Chaptei: 9— Nature Conservation [GPC 999.001.8117].at
[.8250}: and
. Chapter 19 — Environmental Mavagement Plon
[GPC.999.002.0001] at [.0013]. [.0035], [.0036] and [.0057];
e The Tender Concept Desfgn_ (defined in {327 below
[GPC.999.001.8825], cit [.8996]);
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d. The geotextile specification was upgraded by Addendum 2 to the
Invitation to Tender dated 21 April 2010 [GPC.999.602.3714].

B The Plaintiffs refer to the expert report of {Rowel af [3.1.18], App 4 :
9L I, |

(b) 'the'purpése:of..the: Perimeter Wall was to:
(i) coﬁtain Spoil within the: Modified Reclamation Area; and |
(iD). _pfevent Prohibited Discharges from the Modified Reclamation Area;
Particulais
A. ;5 In-addition to the matiers alleged in Section [D] concerning requiremerits to
 the effect of managing 'b’iejMody‘i'ed Reclamation Area’s ability to-hold Spoil.
the Plaintiffs refer to:

a  GPC's 13 April 2010 Invitation to Tender which ullenved for tenderevs ;
to-submit alternative (Row-conforming} bids in order to (s stated on ;

page 18 of the invitation to tender), “assist GPC in determining the
least-cost-option’ for all works; 1o provide-a ‘#if for purpose '
stiucture for-containing: [Spoil], consistent with timing constraints
linked to the LNG dredging works. ", and

b, The minutes:af a meeting hé{d ‘on.or-about 12 October 2010, benveen
representatives of GPC, Abigroup and SMEC (minuted as "Design
Meeting No. 1) [ GPC.00] 0498267 during which GPC siated to the
effect that the purpose of the Bund Wallwas to hold Spoil,

(c) GPC knewor expected, and it'was the case, that the Spoil.-aid freée water mixing with the
Spoil 'in_-'t_h_e lagoon, would contain or was very likely to contain.contaminants-and PASS;
Particulurs
A As to GPCy -kr;'_aw!edgé or expectation, such knowledyge oF expeciaiion is. (o
be inferred by veason of GPC''s obligations fo prepare EIS in relation to the;
Projects (as déscribed in Section D.1.4 above) and the fuct-that the EISs for
the Projects contained information gnd disclosures of muttersia Ihe--eﬁ‘écfr
alleged. The Plaintiffs refer 10
a.  FLPE Project EIS [GPC.999.001.0988] at [ 1011}, {.1013], [.1016]
LA017], [1127], [1128], [.1132], [.1133], [.1155], [.1427], _[_1627].'
[1629], [.1636], [ 1638], [.1639] and [:1640]; and
b. DDP EIS:
i, Executive Summary [GPC.001.003.8174 0017 ar [._010],
[ 011]and [._016]:




(d)

ii.

7.

iv.

i

Vi,
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Chapter 5— Land [GPC:999.002.5211] at [.5224 ], [5226],
[.5227], [.5233],[.5234], [.5233] and [:5236];

Chapter 7 — Coastal Envirowment f[GP999.00]1.7942] ar
[.8018], [.8039], [:8041] and [.8042);

Chapter 9— Nat_z;re-.C'on&e_rmrion [GPC 999.001.8117] af
[-8222], [.8235], [8246], [ 8233] and [ 8254},

Chapter 19 — Environmental Management Plan
[GPC:999.002.0001] at [.0BI6], [.0017], [.0029]. [.0030],
£-0051] and [.0069]; and

Chapter 200 — Conclusions.and Reéommendations

[GPC.999.002:0098] at [.0101], [.0115], [.0117] and {.0120].

As to the presence of PASS and other contaminanis the Plaintiffs rely upon
the expert reporis of {Mosleyi- [1:.3.2], [3.2], [5.6.5]}: {Mosley2 [3.7].
[3.28], [3.44] and [3.47]}, and the mutters dalleged in paragraph [ 45(a)].

Such contaminants included (as allegéd above):

a elevated metal (inangavese (Mn), nickel (Ni). cadmium (Cel),

metallotd {arsenic (As)), and nutrient fammonium (NH4 +)-' ardd

phosphorus (P) conceéntrations);

b. reduced .}'ﬁm'ganic -smﬁﬂ* concentrations thet exceeded the t?fr"eshold

in State and National guidelines for-when management.is required to

prevént-acidification;

& lower dissolved oxygen was also likely to be present in the water

{eached from the dredge spoil.

it was the.case, and GPC knew or expected or ought rezisOila'bly to have known or

expected, that:

(.

(i

(iii)

@iv)

at the Bund;

the effectiveness of'the geotéxiile within or on the Perimeter Wall depended on'the

fnstalled geotextile conforming to specifications appropriate to its:service fungtion

the geot'extilé-_i'nst'alled'on the Perimeter Wall:-was susceptible to degradation it left
exposed.to"UV light for hours per.day over a period-of weeks or months;
the geotextile installed on the Perimeter Wall was susceptible to damage (tearing)

if abraded. snagged or pulled against rocks of the kind used in construction of the

the eftectiveness. of the geotextile installed within or on the Pefimeter Wall

deperided on the geotextile sheets:

not being damaged:




(e)

)
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(Zj being sealed inter-se, such that sheets did not lift or pull away from each
~ other during installation or by operation of tides, curfents. waves or other
~ applied loads after instaiation; and

(3) being adequately anichored in their intended installation position, and not

moved during installation or by operation of tides, currénts, waves ot other
: applied loads after installation;

if t_fhe-;geo_thile- was not effective to-create an _impermea'bie barrier between the

laéoqn-and waters outside the Bund then there was a materially increased risk of:

_(l'j shearstresses applied to the mud wave by Prahibitec_i Discharges passing

:_ through the gebtexti]e and thro’ugh the Perimeter Wall across the mud wave;

(Qj washout erosion through or under the Wall; and

(3) backward erosion piping throtigh or under the Wall:

as;fde_scribed in Section [E.1 2%

: Particulars.

A GPCs.awareness, or constructive awareness, -of the matters. alleged 1s to be
inferred by reason:of the ﬁ)h'mw'{ifg:

a.  GPC had the obligations. in-relation to the inclusion of geotextile in
the design and construction of the Perimeter Wall as alleged in
paragraph [28(c)] above,

b, geotextile specification was included in Addendum 2 to.the Invitation
to Tender dated 21 Apiil 2010 [GPC . 999.002.5714];

I it was appropriate industry practice for-a person-in GPCS position,
having the general and _.sﬁec'iﬁé'of?lfgaffom._f)‘_ had fas alleged in
Section D), to make itself aware of the matters alleged,

B.  The Px’affrg_{ﬁ:é_fia'tizer' refer to {Roiel {3.1.24(b)] [3.1.62], Section 3.2B,
Sections 3.3C to Section 3.3F, Section 3.44, Section 3.4C, Sections 3.54 to
Section 3.30, Section 3.68, Section 3.6C, Section 3.7; Secfion 3.10, Section
3,14C, Section 3.204, Section 3.20B, Section 3.234} and {Beckett [221],
{222, [228], {231]-[234], [329], [347], {361], [362]}.

it was the case, and GPC knew or expected or ought reasonably to'have kiiown.or

‘expected; that if a section of Perimeter Wall was rélativély less impermeable than other.

sections of the Wall, the: latter sections:

().

were:likely to become a preferential pathway-for Prohibited Discharges from the

lagoon to pass-back into. Harbour Waters; and
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(i1) by reason of (i) —were likely to-experience more shearing, washout erosion and
ba_’bkw_ard erosion piping than the relatively more impermeable sections of the.
Pe‘irim‘e'tef Wall;

: Particulars
A. GPC’s. awareness, or constructive awareness, of the maiters.alleged is1o be
inferred by reason of the following:

a.  GPC hadthe -obh‘gaﬁons- in relation to the inclusion of geofextile in
the design and construction of the: Perimeter Wail as alleged in
paragraph [28(c)] above;.

b. it was. uppropriate industy practice for d persoit in GPC's position,
having the general and specific obligations it had fas alleged in
Section D), 1o make itself aware of the mdtfers alleged,

B The Plaintiffs refer 1o {Rowiel, Sections 3.1.:33, 3.4C, 3.5B. 3.5C. 3.11; App
 747.3], [7.4] and App 9 Section 9.151.

in the premises atleged in:

() su Bp'aragraph_s (a)to {e) above; further or aiternatively-

(if) su'bparagrapl1s (a) to (e) above together with the matters set out in Section [E.1.2]
above;

the placement of Spoil in the Bund while sections of the Perimeter Wall were not

impermeable created a risk that water, Spoil,-other sediments and contamindits in the

lagoon (being Prohibited Discharges as defined) could transmit through or under the.

sections and into Harbour waters {Sealing Risk).
Particulars.
A, The _P!afmg‘{ﬁ?..;_‘ejér o' the fbiiowfk'z_g.'docwﬂenfs seiting out paiticulars of the
nature of the Sealing Risk:
@ FLPE Project EIS (GPC999.001.0988] dt [.1008], [-1016]. {.1039],
[1100], [1106], [.1154], [1225], [.1226] and [.1610);
b.  DDPEIS;
i Executive -S'w?zmafj'{-[ GPC.O01.005:81 4_001] at [._015],
[ 016] and [, 025];
it. Chapter 2 — Description of the Project [GPC.001.005.8914 001}
at [._007] and [._041};
#ii. Chapter 5~ Land {GPC.999.002.5211] ut [ 3234];
v, Chapter 7 — Coastal Enviiromment [GPC.999.001.7942] ar
[ 79837, [8009], [.8012], [.801 7], [.8039], [.8040], [.8042],
[8043); |
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v.  Chapter'9 — Nature Conservation [GPC.999.001.8117] at
£8215], [:.8234], [.8236], [.8245], [.8250] and [.8254]; and

vi.. Chapter 19 — Environmental Management Plan
[GPC.999.002.0001] at [.0013], [.0017], [.0018], [.0028],
(:0030], [.0037], [.0049]. [.0055], {.0056]. [.0057], [0059] and
L0070

vii. Chapter 20— Conclusions and Recommendations
[GPC.999.002.0098] ar [0.116], [0117] and [.0I20];

o {Rowel ar [2.11.4], {3.5.1]-[3.5:4], [4.11.1], App 7 [7.1.5]-]7.1.8]
and Séction 7.2, 4pp 9 [9.5.1]):

E.2. Risk of Havm.

48,

Atall- matetial times, in relation to thie design, construction or filling of the Bund theie wasa

risk that-a failure by GPC or those under its direction and control fo take reasonable.care in the

design, construction, commissionifg, filling, management or remiediation of the Bund (together

and severally Bund Works) would cause or allow:

(a)

(b)

(¢}

{d)

(e)

one-or more of:
(i)  the Modification Risk:
(i) theMud Wave/Paleochannel Risk: further or alternatively
(iti)  the Sealing Risk;
to.eventuate;
as a result of (a) — Prohibited Discharges;

| Parficulars

The Plaintiffs refer to the.particulars as 1o potential mechanisms for

discharge set out in Section [E.1].

Prohibited Dischiarge Effects incliding a decrease in the water quality of all or part of

 Affected Waters resulting from:

® 'thé_ Prohibited Discharges; further or dlternatively

(if)  the Prohibited Discharges eroding the Mud Flats;

resulting.in environmental harm;

damage to the marine ecosystem in the Affected Waters, resulting in a decline in tlie
quantity and saleable quality of Commercial Species. in those waters;-and

¢onsequently, financial loss fo the classes of persons comprising or including:

{i) the Commercial Fishing Group Members; and/or

(ii)  the Fish Handling Group Members; and/or
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(D 't_h%:‘ Wholesaler Group Members;
(the Risk of Harm}

E.3. Reasonable faf'esecabfﬁq’ and 'vu_h_wmbt_'fiqr

49. At all material fcimes:

(a) the Risk f::o'f'Hafm was reasonably foreseeable to GPC;

Particalars

The Plaintiffs refer to:

A
B

c.

the matters pleauled in Section [D] ubove;

GPC's experience in the ianagement and-operation of the Port; including

the pr."ev_i()u's'condi;ci (;f 'dredgz'r'r_g' cand t‘g’fspas'dz’ operdtions in the Harbour. (as

GPC describes in paragraph 6 of its defence filed 7 September2018);

the information.in:

.

the Master Plan, as alleged ffi.paragrapii [8] above tand the

particulars thereto), referring fo information-in the Master Plan (at
[.1362-3]. [1370], [.1385]-[. 1387]);
the FLPE Project EIS. as ulleged in:

i.

il

ii.

i,

Vi,

paragraph fia)] above (and the particulars thereto) referring to
Information in.the FLPE Profect EISfar {1011], {.1122]-
[1125], [1126], [1127]-{1129], [1132], [1153]-f.1154],
[1192], [ 1196]-[:1198] [.1199]; [12.10], [.1214], [.1427],
[1640]-[.1641]);

paragraph [ (ci} abave f(and the particulais thereto) referving to
information in the FLPE Project EIS (ar-[ 1017]-{.1018],
L2257 1270]7);

paragraphs [(d)] and [(e)] above (and the particulars Hiereto)

referring to information in the FLPE Pr?féf.ect:EIS (ot f.1 2'03']};
pardgraphs [46(c)] and [16(d}] ahove (hndrIhe_'pa}-'tff;'m’af;s'
thereta) referring to information in the FLPE Project EIS (at
[AI53]-[ 1I34], {1225));

paragraph [4 a)] above (and the particulars thereto) i‘e.fféﬁtmgj
to-information in the FLPE Project EIS (at {.1039], [.1225] and
[1226]);

paragraph [47(c)] above (and the particulais thereio} referring
to information in the FLPE Project EIS (af {.1011], [[1015]-
[1017],[1127], [1128]; [1132], [ 1153]-[.1155], [1427].
(-1627], [.1629], [1636], [1638], [.1639] and [.1640});
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vii. paragraph {(47(f)] above (and the particulars thereto) referring to

information in the FLPE Project EIS (at [ 1008], [.1016].
[-1039], [1100], [.1106]. [.1154], [1225]. [1226] and [ 1610});

the DDP EIS and DDP SIS, as alleged in:

paragraphs [(a)] and [(g)] above (und the particulars thereio)
referving to information in the DDP EIS (Chapter 5
[GPC.999.002.5211] cit {.5232]):

ii. paragraph [46(d}] above (and the particulars therero) re_zfé.rfn'ng

to information in the DDP SIS:

iii. paragraph {47(a) ] above (and the particulars thereto) refeiring:

fo-information in-the DDP EIS. (at Chapter 2
[GPCO01.005.8914_0G1] at f._033]; Chapter 7 — Coastal
Enviranment [GPC.999.001.7942] at [.7983]; [.8009), and
[-8012]; Chapter 9 —Natwre Conservation {GPC.999.001.8117]
at-{.8250]; and Chapter 19 — Enviromnental Management Plan
[GPC.999.002.0001] at [0013], [.0055]. [0056] and [.0057]):

iv. paragraph [47(e}] above (and the particulars thereto) referring,

to infoirmation.in the DDP EIS (at the. Executivé Summmary
[GPC.001.005.8174_00i] at [._010].{._011] and [._016];
Chapter' 5 — Land [GPC.999.002.5211] at [.5224], [.5226],
[5227], [.5233], [.5234], [.5235] and [.5236]; Chapter 7 —
Coastal Environment [GPC.999.001.7942] at [.8018], [.8039],
[.8041] and [.8042]; Chapier 9 — Nature Conservation
[GPC999.001.8117] at {.8222], [8235], [8246], [[8253] and
[8254]; Chapter | 9 — Environmental Management Plan
[GPC.999.002.0001] af [.0016], [.0017], [.0029]-].0032],
£003Q], L0031 ] and [.0069],; and Chapter 20 — Conclisions and
Recommendations [GPC.999.002.0098] at {.0101],.£.0115],
{0117] and [.0120]);

v. paragraph 4 7(]9] abave (and-the particulars thereto) referring 1o

information in-the DDP EIS (ut Executive Swmmary
[GPC.001.005.8174 001] at [._015], [_076] and [_025];
Chapter 2 — Description-of the Project [GPC.001.005.8914 001]
at [._007] and [._041]; Chapter 3 — Land [GPC.999.002.5211]
at [.5234]; Chaptér 7 —Coastal Environment
[GPC.999.001.7942] at [.7983], [.8009]. [.8012], [.8017];
{8039]-f.8043]; Chapter 9~ Nature Conservation
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[GPC.999:001.8117] at [8215], [.8234], [8236], [.8243],
[:8250] and [.8254]; Chapter 19 — Environmental Management
Plan [GPC.998.002.0001] ar [.0013], [.0617], {.0018], {0025,
[.0030]. [0037], [.0049], [.0055], [.0056], [.0057], [.0059],
[0070]; and Chapter 20~ Conclusions emd Recommendations
[GPC.999.002.0098] at [.01167.{:0117] and [.0720]);

the Conditions, gs alleged.in:

i. paragraph [2](a)] above (and the particulars thereto) referring
ta information in the CG Expansion Report (at Appendix 1,
Schedle 4 and Schedule B);

ii. paragraph [21(h)] above (and the particulars thereto) referring
io information in the CG Dredging Report (at Appendix 1,
Schedide 1 and Schedile 3);

ifi. paragraph [21(c)] above (and the particulars thereto} referring
to information in the Commonwealth DDA;

iv. paragraph [21(d) ] above {and the parficulars thereio) referring
to information inthe Operational Works Perniit;

v. paragraph [21fe}] above (and the particulars thereto) referring
to information in the Dre‘dgiug_ Permit;

Vi, paragraph [46{d)] above (and the particulars thereto) referving
fo information.in-the Ct Expansion Report (ot [8777]);

the _Mdnagemem Plans, as allegedin:

i. paragraph [23(a}] above (and the particulars thereto) reférring
to information in the Dredging Management Plan (at [.3537]-
[3538]);

if. par-’ag;}aph- [231bj] above (and the particulary thereto} referring
to i'fy’armarfon' in the Flora and Faund Management Plant (at
[4696]-[4697]);

ifi. paragraph [23(c}] above (and the particudars thereto) referving
to information in the WOM Plan (at [.3254 I

iv. paragraph [23(d)] above (and the particulars thereto) referiing
fo information in the ASS Manugement Plan {ar [[7731]);

_and fiformation in confract doctments described in:

i, paragraph [46(b)] above (and the particulars thereto) referring

fo information in the Tender Concept Design {at [.8984]-[.8983],

[.93007);




Faa

(b)

70

it. paragraph [47(a)] abave (and the particulars thereto) referring
1o tiiformation in the Tender Covicept Design (it {.8996)); and
the Addendym 2 to the Invitation'to Tender dated 21 dpril 2010
JGPC.999.002.5714]);

iti. paragraph [47(d)] above (and the particulars therefo) referring
to.iinformation ih-the Addenduin 2 1o the Invitdtionto Tender
dated 21 April 2010 [GPC.999.002.5714]);

iv. paragraphs [14(e)] and {20] above (und the particulurs thereto)
referving to information. in the CEW Funding dgreement and the

: Dredging Funding Agreement;
D the information in Sections [E.1.1] to [E.1.3]; and

as to'potential firiancial losses to participants in the commercidl fishing

industry operating in waters thioughhich Prohibited Discharges might.

pass — the CG Dredging Report, Condition 20 (Schedule 3), which stated:
“GPC must mitigate all redsonable finavicial losses to existing
coimmercial fishing operators attributable to the maritime
development in the Western Basin-of the Port of Gludstone. Thisis to
cover temporary and permanent loss of aceess to fishing areas anid

layine fish habitat.”

GPC was engaged (by itself, its sérvants, agents or contractors) in an inhérently

dangerous a‘ctivity_, being the Bund Works that:

(i)  concerned the construction of a-facility (being the Bund) for holding potential
environmental contarhinants;

(ii)  concered the construction as.described in 1) in, or physically part of or connected
to, a waterway known to support a diverse.marine habitat and-a longstanding
commercial fishing industry;

(iii} by reason of (ii) — carried with it the risk of:.

(1) damage to the commercial fishing industry operating in or processing or
transporting catch from waters potentially affected by contamination
resulting from the Bund Works; and

(2)  inthe premisesin (1) - economic 1oss to persons catéhing, processing or
transportihg_ﬁ Commercial Species as part of the said commereial industry,
including the Claimants;

(iv} concerned the matters in (i) to (ili) in circumstances where GPC knew or ought

reasonably to have known that no environmental impact assessment had been
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(d)
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conducted in relation to the potential effects of the-changed shape of the Modified

Reclamation ‘Area, relative to-the original reclamation area;

Particulars
GPC's awareness, or constryctive awareness, of the matters alleged is to be
inferred by réason of the fact that GPC had obligations, inter alia, fo ensure
environnental impact stateinents and Necéssary Assessments were
undertaken and yet no.environmental impdct statement or Necessary

Assessments had been undertaken in-relation to the matters alleged.

GPC was subject to the obligations-in respect of the performante of the Bund Works, as

set out in Section [D] herein;

th‘e‘l(jcati_on and identity of persons and businesses likely to be directly impacted by &

failure by GPC to take reasonable care; being the Group Members, was reasonably

as_c_ertain;ab_le- by GPC;

A :

Particulars

The fci'ct ‘of hoats. and businesses operating in the Port-and the Aﬁfe_cfed

Walers, caiching, or processing. storing, transporting or wholesaling

Commercial Species cuught in the Harbowr or the areas defined in this

pleading as the Affected Waters:

a.  referred to in interalia the FLPE Project EIS and the DDP EIS; and
aceordingly

b. was contemplated or ought 1o have been contémplated by GPC i
pursuing the Projects.

The identity and. locations of persons pofentially impacted in the manneér

alleged were otherwise ascertainable by GPC:

a. by reason ofits roles alleged in Sections [C] (including as munager of
the Pore);

b. by reason of ifs participation diring 2010 and early 2011 in.
discussions regarding potential compensation schiemes for
commercial fishermen adversely affected by the Projects, including
without limitation discussions leading to the Western Basin Dre_dg_fng
and Disposal Project Fisheries Compensation Scheme, (Project
Compensation Schenie) estabilished in or about Jm’y 2011 prrsuant to.
Condition 20).in Scheduile 3 1o the Co-ordinator General’s Dredging
Report;

e, becaitse of GPC's coitacts with the OSIA, which represents a firiite

number of registered and licensed participunts i the pleaded
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commercial indusiry {including during the discussions referred to in
b):

d. by redason of its ability to guin access, via the Queensland Department
of Agriculture and Fisheries (DAF), fo the register of licensed
participants in the pleaded commercial fishery as maintained by DAF;

e. by reason ofits ability to'seaveh, viathe internet, DAF’s register of
licensed participants in the pleaded commercial fishery (i.e. see
www.gfish.fisheries.qld gov.an); and

N by reason-of its ability to gain access to such dara by emailing DAF
dirvectly on fishdatacoodinator@idaf qld. gov.au for assistance with
extracting duta fronr the DAF register, as per _th_e-'ojﬁr vontainedon.

the DAF website (www.gfish fisheries.qld gov.au),

{é} .as owner fan_d_ operator of the Port,-and the authorised proponent of the Projects, GPC had

H

()

(h)

't]1'e'praCtibal-ability to exercise a high degree of control in relation to the Projects alleged
in Seeti’oﬁs'. [€] and [D] herein, so asto avoid or-alleviate the Risk:-of Harm:
Particulars
The Plaintiffs refer and répeat the mutiers vegarding GPC s responsibilities
under the Conditions, and vights under the A:bfg}-'ng Contract and the VODI

Contract,-sef out above.,

commercial fishermen operating in the areas. defined in this pleading as the Affected
Waters, and commercial processors, storers, transporters or wholesalers of Commercial

Species caught or processed in the-said areas (such persons, relevantly to the claims made

n -rel'ia'nc:e on this Section of the pleading, inc] uding the Group Members) (Duty Class)

could not direct, contrel, or influence the manner in which GPC undeitook, or caused to
undertake, the Bund Works;

the Duty Class had no ability, alternatively, no practical ability to pratect themselves from
the Risk of Harm;

the Diity Class were depéndent on GPC taking reasonable care to avoid-or alleviate the.
Risk of Harm; and

the Duty C-Ias‘s was accordingly highly vulnerable to harm from the manner in which.
GPC undértook the Bund Wotks.

E.4. Risk of Harm not insignificant

50..

Atall material times, the Risk of Harm:

(a)

was-obvious;.
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{b) ‘was de‘séribed in the studies and reports planning or authorising the Bund Works,

(©

including:

(i)  the FLPE Project EIS;

(i)  the DDP EIS;

(i) ‘the CG Expansion Report; and
(iv) the CG Dredging Report;

‘was -r'e'fefred to-or plainly contemplated by GPC in its.wotks pléﬁni ng and monitoring

systems ifor- the Projects;

Particulars

Ti%e' Plaintiffs refer to:

A

GPC Envirrm_mema? _Ma?zagemem Plan — Schedude 2 4 b'igv_'azgf Contract
[GPC.999,001.00697; and

contracts GPC entered into for environmental consultancy and monitoring

services andreports, including contracts with:

.
b.

c
d.

®

B

Aquas {GPC.200.034.5532];

Adirecon [GPC001.061.2113 A

BMT WBM [GPC.200.018.4054];

CQ Enviromnental Pty Ltd [GPC.001.061.3446],
CSIRO [GPC.0D1.061.0262];

DAF [GPC.200.069.3074], [GPC.200.031,8396],

[GPC.200.0184614];

Deakin University [GPC.001.061.1367], DEEDT

[GPC.200.091.6843], GHD [GPC.001.027.6224];

Gilhert & Sutheriand [GPC.500.071.2343];

Golders Associates [GPC-999.001.2542], [GPC.001.061.3057],
JGPC.300.08:4 9323];

IMEMS Pry Lid {GPC.300.018.6710], {GPC.OUIO(?].ZSGS];

James Cook University [GPC.200.019.1771], [GPC.200.019.5498],

[GPC.200.015.6883] Jermifer Hale [GPC.001.068.91207;

Qceania Maritime Consultants Pty Ltd [ GPC.ORI027 7383 ], PCPA

Champ [GPC.300.002.8853];
Sandpiper Ecological Swrveys fGPC.001.027.5048];

Sinclair Kight Merz [GPC.003.012.8903], [GPC.200.019.3096];
Southern Cross University [GPC.200.016.0475),
[GPC.200.073.4662];

Uniquest [GPC.200.048.9026] VEQ [GPC.001.002.5748].
[GPC.001.061.4973], [GPC.001.061.5596], [GPC.001.041.5543],
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[GPC.001.027.7216], [GPC.U01.061.6700], [GPC. 200.028 3046, :
[GPC.001.2562], [GPC.O01.061.0994], [, GPC.300.026.1785]: and.
q.  Wildlife Unlimited Pty Ltd [GPC.200.015.8747]. g
(d) conceme;'cl a risk of potentially significant damage to the local marine environment;
(e) conceme;d arisk of potentially significant damage to.a marine environment that supp_orted :
a la'rge-cémlnercial_jﬁ_shing, fish~processing, fish-handling and fish wholesaler industry; §
(f) coﬁn:'cémezd arisk that, by reason of the matters referred to in sub-paragraph (e) above,
i'nVo_l"ved'ia risk of significant disruption of and economic lesses within the said affécted g
fishing industry; |
(g) inthe _pré’mises' in sub-paragraphs-(a} to (f) above. was ot insignificant: §
f Particulars
The Plaintiffs refer to section 9 of the Civil Liability Act 2003 (Qld) (CLA).
The Risk of Harnt was sufficiently significant as.to probability and potential
conseqitences that the Afan‘agemenr- Plims were p}_’epa;‘ed' to acfdf‘ess the
various aspects of the Risk:
GPC’s duty to take reasonable care
By reason of the rhatters pleaded in this Section [E], GPC in undertaking the Bund Wotks owed
to'the Group Members a ._cluty to take reasonable care:
(a) by its officers. servants and agents; further or alternatively :
{b} as anon-delegable duty — to ensute reasonable care was-taken by its contractors;
o _avoid_the'_Riﬁk.fof-Harm (Bund Works Duty).
Particulars:
For the avoidance of doubt, the allegation that GPC owed a duty “by-its
officers, servants-and agents " includes that GPC owed a dutyto take
reasonable care in the Mar_r_a gement of contractors engdged by GPC.
BUND WORKS - HISTORY
Design |
In-ot about March and April 2010 GPC obtained a ténder concept design for the:design and
construction of the pre-modified reclamation area and the Biind Wall {Tender Concept:
Design). |
Particulars
A The Tender Concept Des_fgri was obtained '5__1-" GPC T-ﬁ'om 'GHD'.Pry Lid
(GHD), its engineering consultant.
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B The Tender Concept Designwas obtained by GPC prior to;

a.  publication of the Coordinator General reporis alleged in paragraphs

[9(ci] and [10(g)];

b. GPC applying for and being granted the approvals alleged in Section
[B.6] above; or

i GPC modifving the reclamation dréa o become the Modified

Reclamation Area, as:alleged ii paragraph {11] above.

533, 1In oraround A}Sril and May 2010, GPC invited Abigroup (infer alios)to tender for the design

and .co‘nstr’tlcﬁoh of the Bund Wall (an‘d for an-associated “haul road and guarry™), (Invifation
to Tender).

54, There were terrhs of the Invitation to Ténder:

(ay

(b)

(c)

to the efff:_c_t_that for a bid to be-a conforming bid, its technical specifications would need
to inc]udé the Tender Contept Design;
. Particulars

Invitation to Tender dated 7 April 2010 [GPC.999.001.8523],

allowed fortenderers also to submit alternative {non-conforming) bids to, “assist GPC in
deterinining the ‘least-cost-option” for all works, fo provide a 'fit for purpose ' structure
Jor containing dredged spoil material, consistent with thiting constrdaints linked 1o the
LNG dredging works”;

Particulars.

Invitation to Tender dated 7 April 2010 [GPC.999.001.8825] at [.8842].

‘were amended from time to time between 15 April and-6 May 2010;
. Particulars
4. The Invitation (o Tender was amended on or about the following dates:

a.  Addendum No i dated 7 April 2010 ([{GPC.001.001,7390].
[GPC.999.001.0001], [GPC.999.002.5492], [GPC.999.001.0046],
[GPC.999.001.0047], [GPC.999.001,0048], [GPC 999.001.0049],
[GPC.999.001.0050], [GPC.999.001.0051], [GPC.999.002.5609],
[GPC.999.001.0045]);

b Addendum No.2 dated 21 April 2010 (JGPC.999.002.5493];
[GPC.999.002.258 75 [GPCY 99.002.2888], [GPC.999.002.5608],
[GPC.999.002.5714]);
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¢ Addendum No.3 dated 22 April 2010 (JGPC.999.002.5490,
GP(.999.002.5680]);
d. Addevidum No.4 dated 23 April 2010 [GPC.999.002.5495];

]
e, Addendum No.5 dated 4 May 2010 ({GPC.999.002.5497], §
[GPC.999.002.5715], [GPC.999.002.5716], [GPC.999.002.5717],
[GPC.500.155.8179], [GPC.500.155:8178]): ;
£ Addendwii No.6 dated 6 May 2010 (fGPC.999.002.5499], §
[GPC.999.002.5502], [GPC.999.001.004:4]).
(d) _following,%_ amendment by Addendum No. 2 —included specifications that: - g
(1) the Bund Wall was to-be constructed consisting of a:core layer of rock (Core
ro’ék-}‘_, covered on the seaward (harbour) side with a layer-of armour rock {Armour
-I'O_t;_k}, sloping {on both iiternal and harbour sides_) at an angle ratio of 1V to 1.5H;
5 Particulars
A. :E Tender Concept Design drawings (withih the Invitation to Tender
- described below [GPC.999.001.8825], at [9341)-[.9345]) where the Core _
rock is marked "4 and the Armour rock is maiked "B,
B, The Plaintiffs also rely on {Rowel App 4 Section 4.7, 4.8, 2},
(i) the Perimeter Wall was to include an.embedded 1,1(0g/m2 geotextile Tiner. :
Particulars’
4. Thegeotextile (mass) specification (being the geotextile’s hydyoconductivity
divided by its thickness} was.initially specified as “">542g/m2" (see Tender
Concept Design within the original Invitction to. Tender
[GPC 999,001 8823], at [.8996}),
B.  Thespecification was upgraded to the alleged weight by Addendum 2 1o the
Tnviration to Tender.
On or about 13- May 2010, Abigroup responded to the Invitatjon to. Tendér (as amended) with an
alternative bid (Abigroup. Bid).
Particulars
The Abigroup Bid included designs for the Bund Wall prepared by SMEC
Australia Pty Ltd (SMEC), vetainéd by Abigroup [GPC.999.001.6701]).
Between L3 May and 21 October 2010-Abigroup provided further Abigroup Bid details
including::
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ay on81J u_né 2010 — Abigroup’s “Response to-request for technical, price, program.

clarification (3 June 2010)” [GPC.200.035.9798];

() onls J_Lllie_: 2010 — Abigroup’s “Responsé to presentation action items (3 June 2010)” :
[GP’C.’EO{};OS?_L?O_S_"!],_-wherein Abigroup: 3-
0y, re’sﬁponded to.an enduiry from GPC.as to whether there would “be savings™ if the

: _g”etiﬁte'xt'i]e_ was laid on'the surface 6f the Bund Wall;-and ;
(ii) _sta_%[e,d to the effect that l'aying the geotextile-on the surface would have the same §
ﬁltfration effect as placing the fabric some distance inside the surface and that costs
COI:lld_ be further réduced if laid not down the entire face (at 7m), but rather only i
be‘é\veen high water level (5.2in} and the'toe of the Biind Wall:. §

{¢)  atameeting on-or about 12 October 2010 with representatives of GPC and SMEC

('minuted.gas'"~£)esfg:r Meetinig No. 17) [GPC.001.004.9826];

(dy on or-aboiut 13 October 2010 — delivering to GPC & proposed amended response to
'Sc-hedu"_le;él “Project Implemetitation and Methodology™ of the Invitation to Tender
(which was ultimately included.in the Abigroup Ceittiact: [GPC.999.001.0069] at pages
[07621-L.0867]).

Orn or around 21 October 2010, GPC and Abigroup entered into the’ Abigroup Contract.

Construction and Filling of the Bund
The 'C-0i1strllcfi'oh"se'quence for the Bund provided for the Perimeter Walls 1o be:.
(a) -constructed fioim two directions; then
) joined at theirinterface (closed) near the end of the construction process..
Particulars
A The Plaintiffs refer-to-{Rowel Figure 4.11.6} and the following aeridl
photographs and reports:
. Constiuction began from the Fisherwan's Landing eastern coiner
with the South Eastern Bund A Wall by on or around 5 April 2011
[fGPC.800.006,01533];
b. Constriction of the South Western Bund E Wqll began on or aidund 3
April 2011 then wus completed by on or around 1 i '.Ma}-_' 2011,
[GPC.860.006.0140] and [GPC.800.008.0257];
e.  Construction of the Mangrove Bund C Wall began on or arownd 5°
April 2011 then was completed by on or around 23 June 2011
[GPC.800.006.0140] and [GPC.001.004.1684] at [.1699]..
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d.  Construction of the Western Bund E Wall began by on or avound 11
May 2011 then was completed by on or arouwnd 23 June 2011
[GPC.800.008.0257] and [GPC.001.004.1684] et {.1699]:

2. Construction of the North Easterys Bund A Wall hegan by on or
around 16 June 2011 [GPC.800.001.0238],

b2 Constriction of the Northein Bund B Wall begam by on or around 16
June 2011 then was completed by on or around 7 July 2011
[GPC.800.001.0238] and [GPC.001,002.7762] ar [.7773];

& The Perimeter Walls were joined, closing the Remaining Gap at the
North EasternBund A Wall, on o -areund 21 July 2011
[GPC.001.002.7774] at [.7785]; and

h.  Construction of the Internal Bimd D Wall begar by 24 July 2011 and

was compléted aftér on or around 18 August 2011

[GPC.001.002.7822] at [.7833] and {GPC.200.069.3028] af [.30138].

In late'December 2010, Abigroup (with its engineering consultant SMEC) completed a final
design for the construction of the Bund Wall and Modified Reclamation Area (Abigroup

Design) [GPC.999.001.7304].

‘On 24 February 2011, GPC obtained the Operational Works Perimit.

On 12 May 2011, GPC entered intothe VODI Contract in respect of dredging works.

Between 9 and 25 May 2011, Abigrotip commenced the installation of geotextile on the inside
face of som‘e--se‘;':tion's of the Perimeter Wall, which installation continued until in or about
September 2011,
Particulars
A. The precise commencement date for installing the Geotextile is unknown 10
the Plaintiffs (but is within GPC's knowledge). The alleged commencement
date may be inferred by the fact that the scheduled date forconiencing
geotextile installation was 16 May 2011 [GPC.001.004. 9952 7.
B, Geotextile installation continued until in or abour September: 2011, with-a
pause in.the operation from in or abaut July to Aygust 2011
[GPC.200.034.9346], [GPC.001.005.2618], [GPC.200.069.2263],
[GPC.200.057.8561], {GPC.200.069.3028].

‘On_ 12 June 2011, GPC obtained the Dredging Permit.
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On.orabout 21 .f_uiy"QO] 1
(a) the Periimeter Walls being constiucted from different directions as deseribed above were
joined to i:ina_lly enclose the-lagoon {Bund Closare); and
(b)  Abigroup ?’contihued ‘construction work to:
{0 in'cfease_'the height of the Petimeter Walls; and

(i) insﬁall geotextile on the inside face of some sections of Perimeter Wall.

By around early ;;'S'ept'émber 2011 construction of the Bund Wall was regarded by ‘GPC and
Abigroup as suﬂ_’ic’iehﬂy complete that Bund Filling Operations ¢ould commence,
{ Particulars.
The dssessment 10, be inferred fiom the commencement of Filling operations

on or about 6 September 2011,

On or around 6 Septeimber 2011, GPC commenced:

(a) cutter suction dredging in the Port; and

(bﬁj disposing -of Spoil into the Modified Reclamation Area;
(being Filling Operations-as defined above).

| Particulars.

A Prior to September 2011 VODI had beeri undertaking Stage 14 dredging in
the Harbour using hackhoe dr_edges and trailer hopper suction a’r’edges and
dimping the Spoil at the Offshore Disposal Site.

B. On or about 6 September 2011 the WODI “eutter suction dredge (CSD) “Al
Mahaar” commenced dredging in the Harbour.

C.  The Al Mahaar operated by cutting and suckingup seabed strata (. being the
Spoil) into its hold, mixing the Spoil with other seawater-to make a viscous
sturry thempunping the sluriy though a Pipe (sinker line) that ran fiam the
hold down 1o the seabed and e:_f_t?g'oss the Harbour to the Bund and over the
Perimeter Wall where it dr'sdmrged throwgh a movable discharged
apparafus, (spigot) into the lagoon,

D.  Thespigot was able to be directed to spray slurry across the inside face of
the Perimeter Wall, where some of '}‘he_.SpaH ‘would adhere-while.ihe balance
would wash into the lagoon.

E.  The design of the Bund contemplated thai the particulate material would,
settle to.the lagoon bed, und the partinlly-cleansed surface water would then
decant through g system of weirs from the lagoon into the polishing pond,

where further settlement would occur. The increasingly clean water was then
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supposed to decant throughmore weirs into the Outflow Channel, and

evemaaz"&?-dfscha;rge -ﬂz:‘oa_fgh tie Outflow Pipes:into: the Hearbour walers..

F Between September 2011 and September 2012, the following (approximate)

volume of wiaterial was dredged by cutfer suction dredges-and disposed of

within the Modified Reclamuation Area each month:

a.
b,

RN

.

2y

September 2011: 300,000 m’
October 2011; 160,000 n°
November 2011: 800,000 n’
Decenmber 2011: 300,000 i’
January 2012: 300,000 n’
February 2012: 500000 i’
Marct 2012: 260,000 w’
April 2012: 380,000 '’
May2012: 30,000 nt’

June 2012: 140,000 m7°

July 2012: 700,000 n’
August 2012: 490,000 1’
September 2012: 950,000 n’

The Plaintiffs further refer to the FODI Contract Section 4, Schedule 4

[2412]ff: Portion 14: 2.2 million wr’.

From on er around-6 September 2011, Prohibited Discharge was.escaping in significant

quantities from:the Bund at various locations along the Perimeter Wall and, in particular:

fa)  atits northern section alopg Wall B; and
(by  through the Backdoor.

Particuldrs

A, The Pluintiffs refer to expert evidence dat:

28

{Rowel at [3.7.17]-[3.7.21] };

{Rowe2 Section [4.2.2], [4.4.3]-[4.4.6],. Fig TSF.61, Fig TSF.62, Fig
TSF:63, Fig ISF.757};

{Mosleyl [6.2.2], [6.2.5], [6.2.6], {6.2.11, [6.3.1], [6.3.4]. [6.3.18],
[6:3:21] and [6.3.36]3,

7Hipseyl [40]. [41], [46], [49], [121] to [123], [127], [136] and
Figure 30, [137] and Figiive 31, [160], [163], [165], [174]; [176] to
(1797}

{Hipsey2, [13] and Table 1, [16], [18] and Figure d, [38];-and
{Hipsey3 at [37] and Table I, [38] io [41].




81

69, Onlb S'e_ptenibéer--EOI 1, turbidity levels, as detected by monitoring receptors at least 1.5
kilometres. a\x‘faf_},__" fiom the Bun‘d, exceeded:
{a} the -permi‘tted level: and
() the penn:i'ttc_cl period;
allowed under Condition ‘W1 of'the Dredging Approval.
Puarticulars
A 16 September 2011 letter from DERM titled, “Non compliance with
Development Approval SPDE01611411 in respect of water qualify
- requirements” (GPC.999.001.3289}.
B. 19 September 2011 letier from GPC titled, “Non complianee with
| Development Approval SPDEQ1611411 in respect of water quality
vegquirements " [GPC.600.014.3450] and antaitied monitoring daia
[GPC.600.014.3430].
€. The Plaintiffs additionally referto!
a.  pardgraph 195(a) of GPC's defence filed 7 Septenither 2018; and”
b. the particulars wnder paragraph [68].

70. Onl16 Septembe'r 2011, Fisheries Queensiand issued.a disease and quarantine emergency
déclaration pursuant tc s 96(1) of the Fisheries Act causing the temporary closure of the
Harbour and the surrounding area to‘all fishing.

Particulars
A, Fisheries (Gladstone Harbowr and Surrounding Waters} Emergency Disease

‘and Qiarantine Declaration 2011 made inder the Fisheriés Act

[GPC.400.001.0066].

B The declaration prohibiting the catching of fish in the declared quaraniine
ared, which way declared to consiitive:

..  the area bounded by a line: {4) from Division Point on Curtis. Islemd
to:the northermmost point on the savthern bank of Deception Creek at
the northern end of The Narrows; (B) then south along the shore tor
Richards Point on Rodds Peninsula; (C) then directly to North Point
Facing Isiand; (D) then divectly to the northern end of South End jetty
on Curtis Island; (E) thew along the southern and western foreshores
of Curtis IKland to Division Paint; and

b.  allwaterways-subject to tidal influence flowing into the area

mmentioned in the preceding -suﬁ?pq:‘agmp&.Qf'ﬁth‘ese particulars;




82

with the.consequence that between 30 September 2011 and 7 October 2011,

the Harbour was temporarily closed for fishing.

F.3. Attempts at-.Re{;r_':_ediation — October:2011 to May.2012
71 Ineraround Octeber 2011, GPC:

{8} comm en‘éed the construction of an internal sand will within the Modified Rec¢lamation

(b)

(e)

(Area;

Particulars:
The location-of the internal sand wall as built is recorded in photographs including
[dfC.'800, 003.0162], f[GPC.800.010.0184], [GPC.800.010.0202],
[GPC.800.011.0006], [GPC.001.002.9305] at [.9307].-and [GPC.001.002.5887]
at ;;[._588.?]. The P:’aﬁ#@?& also refer to the minutes of the Dredge Technical Panel
Su;b- Committee'on Tiiesday 10 January 2012 which refers to-the construction.of the
_r'hf_ier"naf bund wall being.at that stage ‘80% complete” [GPC.001.002.9305] at
[.9307].

did so because there were signs of excessive Prohibited Discharges through the Perimeter

Walls around the northern part of the Bund, and in particular northern Wall B beside the

Outflow Chanrtiel; and

did so for the purpoese oft

@

(ii)

(iif)

(iv)

sealing the northern‘part of the: Modified Reclamation Area (north cell} from the

southern part (south cell);.

‘enabling Filling to continve in the south cell while remediation work was done on

the Perimeter Walls around the niorth cell;

av@iding.dé'}ay costs that would be-chargeablée by VODI under the VODI confract
if"dredging were notable to continue because of problems with the integrity or
effectiveness.of the Bund and in particular the Perimeter Walls;

avoiding the risk of varying the scope, timing, or estimate of works under the LNG

Funding Agreements, such as might require consideration of (with no guaranteed

-dpproval by) the Implementation Comumittée (as that term i3 defined in the LNG

Agreements),

Particulars

The Plaintiffs refer to:

A [Broomhead [288]}: and

B, 10 August 2011 Minutes of DWFCA Implementation Committee Meeting
 [GPC.200.089.4395] at [4402];




73.

83

C Delay charges were payable by GPC under the VODI Contract per clauses.
283,331,344, 355, 36,
D..  Ifthedredging works were delayed siuch that FODI hecame entitled 16

charge delay costs under the 'VOD[ Contract, then Szt_ch.'det’.f;y (and increased

cosy) cauld constitute a variation under the Dredging Funding Agreement,

which included the following ferms:

a.

cf 8.1 provided thar GPC could not propose a “Variation” having the
effect of delaying works beyond the agreed timetable (as sel ouf in the
agreement), unless first approved by the Implementation Comiittee;
cl 8.1¢4) and 82 pr‘ovz‘ded,.- inter alia; to the f_f_,f'fecf_' that Iinplemientation
Compmiitee approval would be required if a dredging contractor
requested an extension which seas necessitated by any delay caused by
amy act oy ‘emission.af GPC;

¢l 84 detailed significant obligations imposed on GPC ig provide

information relevant to the buplementation Commitiée dssessing the

variation claimed (where Inplementation Committee approval was

requiredh;

cl 8.3 set out wdetailed procedioe whereby the Implementation

Committee would consider any GPC requesi for variation fo the

scope, timing or estimate of works and which prohibited GPC from

undertaking any variation works until approval was granted.”.

By arou'nd'Maf 2012; GPC had completed construction of the internal sand wail,

Particulars

Ba;nar Wall Independent Review, page 17 [GPC.001.005:3489], ar [3519].

From'in or #boutearty Qttober 2011, as part of its efforts ta remediate the Petimeter Walls

around the south cell, GPC:

(a)  sought to séal the Perimeter Walls.by using the spigot to constructa layer of clean fill

(being Spoil sourced from an area of sandy sedbed that had been located in the Harbour)

(clean ﬁi!)__agai'hs_t the geotextile on the inside face of the Perimeter Walls;

(b) applied tiie-cle_an fill seal to-Bund Wall A (being the east-facing wall of the Burid) in

priority t:b the Backdoor;

(c) thereaft’e:_r- filled the south cell working from its south east corner then north and west, and

placed tﬁe layet of fill against the Backdoor last inthe sequence; and
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(d) x\rhi_le'unéiei_‘taking the wark in (a) to(c) above attempted remediation work to seal the
Perimeter Walls around the northern cell, namely, placed Spoil on the inside facé of the
north.eastern Bund Wall A, internal Bund Wall D and along the internal sand wall,

Particulars.

T he Plaintiffs refer -

A astothe nature vf the dredge spoil, to {Rowel [3.4.7], [3.7.14)-[3.7.21]: ;
Appendix section 5.1B,9,7.3}; ;

B as to the remediation work, to {Rowel {3.4.4], Sections 3.44 t0.3.4C, ;
': {3:20.6]-[3.20.9], [3.7.14]-{3.7.21], Section 3.11}, and-

C ds 0. the sealing of the viorth cell, [Rowe2 Section 4.5 (particularly Figure
 TSEI)

In eraround _A?ugust' 2012, GPC notified Regulatory Authorities that it had completed its,
attempts to. sezi_i the: Bund Wall.
Particulars
2014 Review Report [GPC.001.005.3489] at [.3515]).

MODIFICATION RISK - PRECAUTIONS AND BREACH

Precautions
At all material tiraes in relation to-the design and construction of the Modified Reclaration
Area '.the.-Modiﬁcation Risk was likely to be materially reduced if GPC ~ by itself or its agents
(including in tﬁei Management of contractors),.or by its-contractors - in relation to the said
design and con§t_ruc_tion work:
{a) complied with appropriate Australian industry practice in managing the Port. in
accordaﬁce' with-the.matters alleged in Section [D._I_ R
b). complieél with the standards it had procldimed in its Statement of Corporate Intent,
(including the objective of complying withi Corpotate Guidelines) for mariaging
_environﬁlental approvals for major projects and manage risk, as alleged in Section
[D.1.3%:.
(c) comp]ied-\vith:
1)  CG Conditions; and
[§83] th:@: provisions of the EPBC dct, EP Act, Development dct, the SP Act as alleged in
-S‘écﬁon [D.] .5]'_;

i obtaining appravals to undertake thie Bund Works:
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(d) tookall fbaSonab]e and practicable measures to prevent or minimise any environmental
harm (a'séthat term is-used in the £P-dct) caused, or likely to be caused, by the Bund
Works (as alleged in' Section [D.6]);and.

(e) uudel'_toq;k Bund Works only insofar asthose works were not inconsistent with the CG
Conditions;

(General Modification Precautions).

Without _’limitinfg._{he matters set out in.paragraph [75], at-all material times in relation to the design
and 'Constpucti(;h' of the Medified Reclamation Ared the Modification Risk was: likely tv be
materially reduiced if GPC — by itself’or its.agents (inc]uding in the Management of contractors),
ot by-its contraéjtqrs_ ~ in relation to the said design and construction work!

(a) U11de1100}§ the following Necessary-Assessments:

§h) _e_xi;e_rt modelling of ‘the potential impact of modifications to the shape of the
reclamation dreas on' water flow patterns and velocities (hydrodynamics) in
sutrounding waters;

(il)  expertmodelling of the potential impact of modified footprints on hydrodynamies. in
fhé embayment area between the southwesteérn, western and northern périmeters of
the reclariiation area.and the-natural shoteline (the said areas including, in relationto
_th_e Bund as built, the mangrove swamp and the Mud Flats comprising the Western
Flats and the Northern Bank);

(iii) expert modelling of the potential impact of the Modified Reclamation Area on
scouring or. other erosive impacts on tlie Western Flats and the Northern Bank;:

(b) _'p'l"ovi'cle'd to Regulatory Authorities the Necessary Assessments concerning the impacts of
any proﬁosa‘l to modify the shape of the original reclamation area, :in'part'iicuiar' because:

[6) '_sufch Necessary Assessments were or-were likely-to influence the assessments by
'Ré_gulatory Authorities of potential adverse environmental consequences, iiicluding
C-c;li'sc'qu_cllccs.'associatc;d with altérations to water flow pattérns or \reioé'iti'c_s around
t_hé reclanmiation ared; and

{if)  such'Necessary Assessmentswere required in conneétion withan E1S process-under:
(1-) the Development Act;

@) the SPAérr
(3) the EP Act; or
(4)  the EPBC Act (as an ‘accredited assessment process’ as alleged-in paragraph
ooy
anid as alleged in Section [D.1.2]. [D.1.3] and [D.1.4];
(6) refrained from construction of the Modified Reclamafion Area unless and until:

(i) the Necessary Assessinents referred to above had been completed; and
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iy if the Necessary Assessments indicated adverse environmental effects in
sufroun‘dihg‘wﬁters -
(I_j precautions to-prevent or mitigate. the said effects-had been desighed. tested
: for efficacy. approved by Regulatory Authorities and programmed as part of
the Bund Worksyor
(_2j the adverse environmental effects had been authorised by the Regulatory
: Authorities

(together and séi\«fera_lly,, Specific Modification Precantions),

At all m‘at_eri’a]é times during design and construction of the Modified Reclamation Area the
Specific Modiﬁication Precautions:
(a) were cbﬁsis’t’ent with appropriate: Australian industry practice. and were the only course so
C.onsis_teﬁ't;_.
(b}  were consistent with GPC’s public announcements in‘its Statement of Corporate Intent as
to its management of envirenmental approvais for major projects, and were the.only course
5o consistent;
(c)  were consistent with GPC’s obligations pursvant to the CG Conditions, and were the only
course so consistent;
(dy were ch:si's_tE_nt -with GPC's obligations under the EPBC Aer, the EP Act, the Development
Act and the SP Act a5 alleged in ‘Section [D.1.5],-and were the only course so consistent;
(¢) were readily available to GPC; and
Particulars.
GPC had obtdined hydrological modelling of the Harbour and of the-vriginal design
Jootprint for the reclamation area from time to.time prior to.the development of the
Médiffed R'eclamatzbz‘z Area, and accordingly was wvare of and had dccess. t6

appropriate expertise for modelling the effects of the Modified Reclamution Area.

(H)  irivolved:no undue or disproportionate burden on GPC, having regard to:
(i)  the matters in (a) io-(&) above;
(i)  thetotal cost of the Projects;
(iif) the existence within GPC of business units whose responsibility it was to plan for
and manage development activities like the Specific Modification Precautions;
(iv) the risks of adverse environmental consequences if the Specific Madification

Précautions were not taken.

Further, at all material times during design and construction of the Modified Reclamation Area it

was the case th_at if:
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{(a) the G'enef_’al Modification Precautions; further.or alternatively,
8] .th'e-Speciﬁ‘c'-'MOdiﬁcati'011-Precautior'ls;

“weérenot taken éhen’ there was a probability, alternatively a materjal risk, that:

') a.tfiateria]"ly modified reclamation area shape (such as the modification reflected’in

thef Modified Reclamation Area) would canse disruptions to hydrodynamics around

the Bund that'were materially different to those:

(1 predicted in the hydrology modelling prepared for the purpeses of the original

footprint; and

_(2):: informing the Regulatory Authorities’ approval of the. eriginal projects

described in. the CG Expansion report.and the CG Dredging and Disposal

Report;

Particulars

A BMT WBM Engineers memoranda 1o GPC dated 2 November 2011

(fGPC.999.001.2960] at {.2963]) stated, interalia,

“The [Modified Reclamution Area] shapé indices more flow and higher

velocities around the reclamdtion northern tip: than the plan shape’ assessed

in-the Western Basin EIS

Tidal- exchange with the reclamation is a'sowrce of turbidity 1o’ the otitside

environment through the following mechanisms:

»  Scour.as-the flow passes through the reclamation;

o Additional scaur due to higher flow raies passing around-ihe reclameation;
s Dredge pump-out plumes shovi-circuifing the decant process.

Rediicing the reclamation porusity should provide. mitigation of all thesé:

ALY A I . . I
turbidity. generating mechanisnis ™.

B..  BMT WBM Engineers memoranda to GPC dated 24 November 2011

[GPC.001.001:0979].

¢ The Plaintiffs refer to expert evidence at {Rowel at [2.11.1j-[2.11.5],
[3.1.33(d)], [3.3.32], [3.4.15]-[3:4.20]. [3.10.6]. [3.20.1], [3.20.8-3.20.127};
{Beckett [245]-{249], [253]-[259]); {Masleyl [5.3.2], [6.2.2(c)], [6.2.5],

[7.2.7H

{ii)  the disrupted water flow patteins or velocities described in () were likely ta cause:

(1) scouring and-erosion of the Mud Flats;

(2) exacerbation of the scouring. and incfeased turbidity caused by Prohibited

Discharges through the Backdoor (described in Section [E.1. 17y

(i) thg disruptions referred toin (ii) would cause:
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(1) displacement of PASS material in those areas, and resuspension in the water-

column moving arourid Gladstone Harbour; further or alternatively
(2)  increased turbidity in Gladstone Harbour:
thaift-had'not_been'fbrecast: inthe submissions to Regulatory Authorities or approved
by ?the said authorities;
(iv) PASS disturbance; further or alternatively increased turbidity, as described in (iii).
'-wojuld cause adverse environmental effects, including'damag"g to benthic habitats
.anél' adverse toxicological effects on marine fauna; and

Particulars

Thé Plaintiffs refer to the adverse environinental effects related 10 the Modification.

Rnk alleged in Sections [E.1.1] herein,

(v) - the effects in (iv) would be materially-different to any adverse envirorimental effects

that had been.approved by the Regulatory Authorities.

The ri Sk-.de‘scribcjd in paragraph [78]:

(a). concerned potential damage to the:local marine envirorunent;

(b), -concerned potential damage'to a marine environment that supported a large commercial

fishing'_il']_dustr}_f;
() .co_nce_rne_ﬂ- potential damage as described in (a) and {b) that was proscribed by the stafutory
-and regulatoiy cotiditions applying to the Projects: and
(d) inthe pre;mises- in (a), further-or alternatively (b)Y or (¢):
(i) wasnotinsignificant;
(i)  was sufficiently grave in nature and likely ini probability that a reasonable person in

the position’of GPC.would take precautions againstthe said risks.

Further, at all material times during design and constructios of thie Modified Reclamation Aréa

there was no social utility in GPC undertaking the Bund Works for the. Modified Reclamation

Area without t_aking:
(@) the Genefr&l Modification Precautions; further or alternatively

(b) -the Specific Modification Precautions:

.as compared to GPC undertaking the said Works together with the said Precautions.

In the prem is_es.ise_t out in paragraphs [77], [78]. [79] and [80], at all material times during design
and construction of the Modified Reclarnation Area the Bund Works Duty required that GPC

‘take:

(a)  the General Modification Precautions; further or alternatively
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(b) the Speci;ﬁ'c Modification Precautions,

G.2. GPC did not. taf__k‘e tite. Precautions

(.2.1.No 3goddred-'_hyér'f_:oIog'ical_ modelling

82.  Priorto the éo'riiStr'llction of the Modified Reclamation Area GPC:

(a) purpo’rteéi to.conduct an intefnal assessmenit of the impacts of modifying the shape of the
rec]am'ati'on_-area.(the assessment ultimately proposing the Modified Reclamation Area);
Particulars

GPC‘ internal memorandum [GPCi600.011.6719] (at [.6729]) stated, “While the
zrz:_te impacts fiave not beew fully asséssed to determine the actual benefits to be
a__cécmedﬁ‘om this revision, comparative observations have been made against the

"z'mp_aérs studied under the [FLPE Project EIS and DDP EJS]."

(b) did. not, ;éfc)r the purposes of the interpal assessment or otherwise, obtain hydrological
modelling: in respect of proposed medified shapes for the rectamation area, of the kind
_obtained_g'in-l‘ESpect of the original reclamation area,

| Particilars
A.. Hydrodynamic modelling was carried out in relation 10 the Western Basin
reclamation urea as originally proposed, us described in;
a. the. FLPE Project EIS f(at [GPC.999.001,0988] pg [1226] and
Chapter 9 [[1247]-[1275]); and
b.  the DDP EIS (ar Chapter 6 [GPC 999.002.5238] Cliapter 7
: [GPC.999.001.7942] and Chapter 8 {GPC.999,001.8080]).
B The Plaintiffs also refer to/the 2014 Review Report ([GPC.001.005.3489] at
 [3516] and Finding 1 (at [.3497)).
C.  Ina GPC internal memorandum dated 5 August 2010 [GPC.600.011.6719],
: GPCstated, “Wihiile the wrue impocts fiave aor been fully assessed ro.dérernitne
the actual benefils to be accrued from this revision, comparafive observations
have been made against the impacts studied under the Fisherman’s Landing

Northern Expansion EIS (FLNE) and the [DDP EIS]".

83. In the premises set out.in paragraph {82], GPC:
() ‘did not téke‘- adequate steps to implemeént the General Modification Precautions; further or
.a]t_er-na_t_iirely

(b) did nottake any or.adequate steps to implement the Specific Modification Precautions.




G.2.2. Necessary dssessments not prepared for Regulatory duthorities

84.

Prior to the ct)nfs.truction_of the Medified Reclamation Area GPC did not inform:

(@) the Coordinator General;

(b) -the Commonwealth Environment Minister; or

(©)  the public;

‘of the potential -zi.en'virohmental impacts (alleged in Section [E.1.1] herein) that might result from

construction of';the Bund according to the Modified Reclamation Area.-

Particulars:

The said omission is to be inferred from the following:

A'.-

GPCwas on notice of the need to maintain relevant records (hy the covering.
letrer. of the Commonvwedlth Evvironment Minister to the Commomiedlth
DDA {GPC.200.065.8910], at {8910] “You should be-aware that yvour profect
may -be selected. for audit by the Department at-any time and all related
recards and documents may he subject to scrutiny™);

In its 2013 submission paper (lo the independent panel who ultimately.
published the 2014 Review Report [GPC.200.085.6761], GPC ai [[6762]

referred o modifying the shape of the reclamation area as a result of

“discussions with Federal Governnient represéntdtives " where “the issue of
trying to minimise overall impact was raised. To facilitate this GPC af bred a
reduction in reclamation area size from approximately 400ha to 300ha. This
introdiiced the curved shape diat was the final approved design™ buy did not
:’_efér to amy discussion with or approval ﬁ'om any’ regylamry asm’zf)r‘ff_y
regarding the Madification Risks;

The Plaintiffs also refer fo Finding 1 of the 2014 Review Report
([GPC.001,005.3389] ar [.3497)), that. “Meodelling fo-understand potenticl
consequences of the change in size and shape of the reclamation area on tidal
velodities, bed shear stress and associated sediinent tfansport should Tdve.
been undertaken prior to final approval of the design and commenceineit of
constriction ',

GPC has been required (by orders in the proceeding dated 22 February 2019).
to provide disclosure of * Documents recording or discussing any proposal or
application fo abtain or vary any Approval concerning or affecting the design,
construction or use of the [Modified Reclamation Area]” but Ias not disclosed
any approval from a regulatory authority regarding the Modification Risks;
The Plaintiffs have, on 21 Ocrober 2018, requested further and better
particidars of paragraph" 17 of GPC's. defenice filed 7 September 2018
including “full particulars of the alleged reshaping q_f the proposed bunded
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reclamation area..” but GPC has not provided particulars identifving any

approval from a reguldatory authority regarding the Modification Risks.

85. Inthe premises-f'se‘t out.in paragraph [84]. GPC:
(a) didnot tééke adequate steps to implement the General Modification Precautions; and/or
{b) did not t;ike.-ra'ny or adequate ‘steps to iimplement the Specific. Moedification Precautions
alléged:-ilé_l paragraph {76].

G.2,3. Construction pr;foce_eded'wfﬁz_ozf{ precautions
§6. -Notwitl*n"standing the matters sét out above in this Section [(G], GPC:
(a) undertooi( construction of the Bund reﬂecﬁh_g the Modified Reclamation Area;
(b) uﬁde’rto_oik’ Bund Works that were incansistent with the effect of the CG Conditions alleged
in S_ectioh [D.2], insofar as the Coordinator General Tiad. not:
(i) co:ilside_réd or:assessed the Modification Risk; nor
{ii)  imposed any Conditions in respect of the Modified Reclamation Aréa; further or
al’térna’[ivaiyr
(c) undértook works that were “prohibited actions™, in that insofar as the Modification Risks
had ot been assessed and approved. relevantly, by.accredited-assessment processes of thie
Q‘ucenslénd Government (described in paragraph [ 10] above).
Particulars
At the megling held-on or about 12 October 2010 between GPC and Abigroup and
SMEC (minuted at [GPC.001.004. 9826]),‘
A GPC stated that the design of all elements of the project was required fo
canform to. EIS and CG Conditions (but did not state which ‘Conditions or
_ what the Subsrance-'q'_f’the Conditions werej;
B GPCtabled drawing SKO7 showing the proposed bund realignment (300Ha)
- and thereby specified that the reclamation areawds (o he modified from the
Invitation to Tender, 1o become the Modified Reclamation Area;
and thereafier, GPC:
: did notvindertake any Necessary ASSESSH}QM!S,‘
b did not provide Necessary. Assessments to the Regulatory Authorities;
é. nevertheless authorised construction to cominence on the Modifiéd

Reclaniation Area in around November 2010;

87.  Inthe premisesiset out inl the preceding paragraph, GPC:

(ay did nct:ték_e' adequate steps to-implement the General Modification Precautions; and/or
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{by did not {éke-any or adequate steps to implement the Specific Modification Precautions

alleged in paragraph [76].

Modification Rir‘s!r — breach of duty

(b)

(©).

GPC bl‘eac'hed-"c:hc Bund Works Duty (together and severally Modifieation Breaches).

:In the premises ;!se't out in:

(a)

p’aragraplji [83]:
pa_ragraplﬁ. [83]; further or alternatively

paragraph [87]

Modification Breaches — causation of environmental harm

By reason of the Modification Breaches:

(a)

(b)

(c)

(d)

the Modification Risks were:

(i  not jdentified during the design-process or at any time before construction of the
Bund:,

(ii)  not reported to'the Regulatory Authorities:

(iii) ot approved by the Regulatory Authorities;
thé Bund was. constructed in the: modified shape and not in the shape approved by the
"Co_ordina_tor_ General;

from aboi;it mid 2011 -as the Perimeter Walls. approached Bund Closure, the velocity of

‘water flows across the mud waves on the ndrthern and westeti perimeters.of the Bund and’

across the Mud Flats increased: and

Particulars

A, As the Perimeter Walls approached Bund Closure, head pressure developed
within the. Modified Reclamation Avea on ebb tides.

B Additiorially, once tite Perimeter Walls had the effect of ciitlining the Modified

Reclamation Area, the shape of the Modified Reclamation Area altered the
_ Aaw and velocity of tides in the Harbour:
C - The Plaintiffs refer to-the particulays under paragraphs [43(b)], [43(c)] and
- [5(d)] herein.
the modiﬁ'ed-sh'ape- in (b} and the increased velocities in-(c) caused or-allowed:

(i)  shéar erosion of*the mud waves on-the northern and western Perimeter Walls;

(i)  scouring and erosion of the Mud Flats, in particular from:

.(1)_§ Prohibited D'ischa'r'g_es thiough the Backdoor combining with embayment
' -waters passing through the bottleneck;

{2y changes in tidal flows;
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(i)  byireason of (i) and (ii) - resuspension of sediments into Harbour waters, including

set_iiiherits- containing PASS and other contaminants;,
Particulars.
Th;e ather contaminants are as alleged and particularised in paragraphs [45 ()] and
. [4}?((:_}  }herein,

£ togethar’é:and severally Modification Impacts); and

() in the.'prémises in (d) —the Modification Risks eventuated.
': Particulars
szie.Pfaf‘mfﬁS.re}_”_er to the particulars under paragraphs [45(h)], [45(c)] and [356d)]

herein,

90.  But for the Modification Breaches:

(a) Necessary Assessments of the Modification Risk would have:
(i) -identified the said risks;
{ii) conciuded that:

(1)  the Modification Risks could not be sufficiently managed or mitigated if the
-'.B_und' were’ consfructed to the Modified Reclamation Area footprint, .and
reverted to the original reclamation area:shape; alternatively

2y the Modification Risks required infer alid that the Backdoor, and the westein
and northern Perimeter Walls of the Bund, be made impermeable (sealed) in
priority to.the eastern Perimeter Wall (being wall.A) in order to minimise the
increased volume-and velocity of water passing across the Mud Flats and

. through the bottleneck on each ebb tide;
(b} it the modification propesal proceeded at all —
D -GFC would have reported to the Reguldtory Authorities the matters in (ii}(2) above;
and
(11) tha Regulatory Authoritiés would have;

(1) re_'fused’-'approvai for the Modified Reclamation Area and required réversion
to the ofiginal reclamation area or an alternative: footprint not creating an
embaymieiit aréa between the western side of the Bund and the natural
shoreline; and

Particulars
An appropriate aliernative footprint would have been:
A substantially similar to the original reclmnation ared size, -and

location; or
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B.  of smaller:size than the origina reclamation area (fo-a land mass gf

similar size to the Modified Reclamdtion Area) but, it any event, a
reclomation area which did not create an.embayment area-benveen the

western side. if the Bund and the natural shoreline,

(Qj by teason of the likely desttuction of the mangtove swamp caused by ..(1') -
- required GPC to take offsetting environmental measures such as purchasing,
planting or -rehabilitating an equivalent area of mangroves elsewhere in
Queensland: or
(B-j in the altermative to (1) -and (2) — approved the -modification subject to
: requirements that GPC seal the Backdoor, western and northern Perimeter
Walls in priority to the eastern wall, to minimise the inereased valume -and
velacity of water passing across the Mud Flats and through the bottleneck on
each ebb tide;
()  the Modification Impaets would not have eventuated;
(d) the Pro'l'l:ibi'ted Discharge Effects would not have caused environmental harm spreading
through and beyond the Harbour waters; and

{e)}  the Group Members would not have suffered loss or-damage.

By reason of the-Modification: Impacts; the Group Members suffered loss and damage as set out-

in Section [L] below.,

In the premises alle ged in this Section G, the Modification Breaches by GPC were a cause of the

‘Group Meinbers” loss and.damage.

MUDWAVE/ PALEOCHANNEL RISK -PRECAUTIONS AND BREACH

Precautions
At all material times in relation to the design and construction of the Bund the Mud Wave. /

Paleochannel Risk was likely fo.be matetially reduced if GPC — by itself or its agents (including

in the Managémem ‘of contractors), o by its contractors — in relation to the said dESi_gn' and

construction work:

(a) compl_i.ed__-with appropriate Australian indusiry practice in managing the Gladstone Port, in

accordance with the matters alleged in Section [D.L.1];

(b) complied with the standards it had set in its Statement of Corporate Intent (including the-

objective of complying with Corporate Guideliries) in roanaging envitonmental approvals

for major projects arid manage risk. as alleged in Section [D.1.3];
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(f)

{g)

()

M
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took all ijeasonable and practicable measures to prevent or minimise any environmental
harm (a's.f_that term is used in the EP Act) caused, or likely to be caused, by the Bund Works
(as alleged in Section [D.6]);
complied; with Conditions.imposed as alleged it Section [D.4], including:
M to iensure that no eftvironmetital harm was caused;
(i) fo fén'sure"envimnmenta] miisance was avoided; and
(iii) to Ef_:nsure that any direct or indifect discharge, including water and anything in water
(sLich as PASS and/or contaminants), from the Bund: would not cause Prohibited
Di:‘:_sc_harge Effects,
as all'e‘geél,i’n Sections [D.4.1] and {D.4.2];
imp‘lemeéltcd and observed management plans meet'ing_-_ the Conditions set by the
Coordina;tor' General (orother regnlators, 'to the extent they were not inconsistent with the
CG -Cojnﬁ[iti(')ns),- as alleged in Section {D.3.l]_;’-
'expressl)é informed any contractors and.consultants (including Abigroup and its consultant
SMEC) thatthe désign and construction of the Bund must be in accordance with the
Conditionsgﬁ]lede in [D.4]:
Particulars
The Plaintiffs vefer to:
A. the matters alleged in Sections.in [D.5] and [D 7l and
B. further, the experi report of {Rewel [3.1,24] App 4 {4.9.97).

did not approve designs or allow construction that did not comply with tie requiremients in:

(s

prepared a comprehensive Functional Performance Specification (FPS) for the Bund Wall,

-and updated the FPS to teflect any material variations in the design or‘as-built constructioi

of any component of the Bund;

provided the FPS to any <ontractors when:

i)  inviting tenders for;

() finalising contracts in respect of; further of alternatively

{iii) supervising and approving

‘Bund Works, so that GPC could at all times act efficiently to disapprove designs or prohibit

'construcﬁon that did not adopt the Specific Mud Wave/ Paleochannel Precautions;

_ Particulars
A Appropriate industry practice required that a FPS accurately detail:
a  a definition in precise ferms of the intended fumctions and purposes of
the works:

b, the scope of works to be completed for each .stage-'ofc'_ousn"z_icn_'c_)_ﬁ_‘_:
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conistruction specifications;

specific envirommental approvals, Management Plans and Conditions
required fo be complied with;

GPC’s Bund performantce expéctation in euch. of the operating modes
including: 1) start-up; 2) bund filling: 3) final state;

the composition, delivery raie.and total quantum of materials. entering
the Bund for each operating mode;

the allowable-discharges (per any Cf;éna’ftio‘ﬁs}_from the Biwid in terms
of composition of discharged materials, discharge velocity, discliarge
route. (seepage; leakage; outfall, other) and locarion(s) in each

aperating wmode; and

how GPC expecied the Bund would be menaged n the event of

abrormal operating conditions during start-up and bund filling

operdtions.

Save that:

a.

appropriate industry practice requived that an- FPS, concerning the

topics set out in Particular 4 above ivhere it is aﬁé‘ged in par"a_gfaph

[106] herein that GPC failed fo prepare and provide any FPS), be

updated as.construction was undertaken or ini response 1o any changes

in conditions rfelim‘fﬁg to unilertaking the Bimd Works tas to which the

Plaintiffs refer to {Beckett [190]}): and

i appropriate FPS for the design and-constriiction of components of

the Bund would have inclided, at a minintum:

i, specifications giving effect to the matters detailed in: paragraphs
F94(a)], [94(B)], [94(c)], [94(e)] and [94(h)]; and [104{Hii}] and
(104 (iii) ], hevein (oid the particulars thereto);

ii. specifications setring out the resilts of mvestigations which:should
have occurred (but which did not occur) alleged in paragraphs
J94(d})] and [94(3*) 7: [104(H()] herein (and the particulars
thereto); -and

ifi. reference to; and detail of, the specific environmental approvals,
Muanagement Plans and Conditions requirga"-. to be C()mph_'éd. with,
alleged i paragraphs 12, 23 and 21 hevein (and the particulars

thereto);

the Plaintiffs are not otherwise able to provide particulars of the detail that

should have been provided in an FPS under each of the lopics.identified in

Particular “4" above, as those mafters were within. GPC'S ability and’or
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responsibility to detail as at the time priov 10 and duwring. the undertaking of

the Bund Works, but were not detailed fand GPC has vof provided disclosire

of the information to enable the Plaintifis to provide further parrfc‘zzfarismfm‘g)._

engaged a competent QA Reviewer to serutinise-designs and ‘ongoing construction of the

Bund to id811ti'f}‘-:

(i) wﬁether_.th_e works followed the requirements of the FPS;

(i1) \vl-éether'-th'e works created or mitigated risks relating to the Bund Work;
(i) if énj{' Conditions were fidt beifig met; and
Particulars
A. :5 It was appropriate practice in the Australion construction industry io

implement third party review including:

r. “construction quality assurance” (CQA);
b. “construction quality control” (CQOC); firther or alternatively
¢ engaging an- "owner’s engineer " or “independent verifier”

(together and several Quality Assurance or-QA Reviewer).
B. The Plaintiffs refér to the expert evidence of {Rowel, Sections 2.9, 3.1D, 31E;
3.3G; 3.5E, and 3.6D}; {Beckett Section 6.2.1}.

acted efficiently to'coitect, or requite any relevant contractor to. correct, any design, work
practice Qr construction that;

(i)  did.not follow, or achieve the requirements of the FPS;

(if)  created ot did not sufficiently mitigate risks relating to the Bund Works; or

(i) did not meet any Conditions.

{together-and severally, General Construction. (Mud Wave/ Paieochannel) Precautions),

Without limiting tlie matters set out in paragraph [93], atall material times in relation to the design

-and construt:tioin of the Bund the Mud Wave / Paleochannel Risk was likely to be materially

‘reduced if GPQ — by itself or its agents (including, in the Managenient of contractors), or by its

contractors — in relation tothe said design and construction work:

(a)

ensured tzhat'an'y design and as-built construction of the Perimeter Wall using the mud wave

‘te chniqtz’q::

() minimised the volume of any mud wave expected to be created during construction;

(i) increased the stability of seabed mud under the Perimeter Wall by allowing for
effective consolidation ahd compression ofthe muds (settling); and

(ifi) mitigated the effects of turbidity created by any mud wave created during

cofistruction;
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not dumping loads of rock in rapid succession, but instead applying gradual

loads. in shallow strata (layering), enabling the soft muds immediately below

the rock to compress rather than be displaced as a mud wave; further or

alternatively

B

Particulars

Layering of base-rock- in- the memmer desciibed was possible using a
barge able to float above or beside the line of the Perimeter Wall, rather
than dump trucks needing to drive along a wall already built-above sea
level.

The Plaintiffs refer to-the experi report of {Rowel at [3.22.43]}.

installing prefabricated vertical drains (PVDs) at planned intervals-along the

constructed pathway of the Perimeter Wall to allow:

o

4.

pore water in the seabed muds to escape boath vertically and
horizontally, minimizing the. water pressure which would otherwise
cause displacement of the miuds when the Wall rock was dumped: and
cO.rriprEssi"cn and consolidation of the soft seabed muds, rather than
displacement as 2 mud wave;

Puarticulars.
The sdid steps were appropridte practice having :"e_gar'd fo the geology
‘and geochemistry-of the Modified Reclamation Area and the conditions
applying to the. Projects. The Plaintifis refer to the expert report of
{Rovel, [3.22.24-26], [3.22.38], Section 3.22E},
GPC could ensure the precaution’ was adopted: by not approving

designs or permitting construction that dicf not adepi 1the precaution,

(b)  ensured fhat the design and ongoing construction of the Perimeter Wall placed the outer

edge oOf the base (toe) of the Wall aliead of placement of the inner edige. to plough or grade

the mud i:va\fe toward the interior rather than extérior of the Bund ( proughing);

4
B.

Particulars

FLPE Project EIS [GPC.999.001.0988] at [.1153]~[1154], [.1225].
CG Expansion Report [GPC.999.001.87507-at [.8777]).

GPC could ensure the precaution vwas adopted by nol approving designs or

permitting construction that did not adapt the precaution.




(c)

(ge_o_textﬂe blanket), of sufficient width to.extend beyond either toe of the Wall and cover

99

-ensured that the risk .of post-consiruction erosion of any mud wave was minimised by the

_p'lac'emelft of geotextile across the seabed along thie proposed line of the Perimeter Wail

any mud :wa\_«ie._rai sed by subsequent construction of the Wall;

: Particulars
A Tender Concept Design ([GPC.999.001.8825] at [.8995]).

B lrivas appropriate practice in the Australian construction industry fo take the.

alleged precaution. The Plaintiffs refer to the expert report of [Rowel
3.22.27-29], [3.22D], [3.22E]}.

C.. GPC could erisure the precaution was adopted by nor approving designs or

perwitting construction that did zzoz-_adopr the precaufion,

{d) priorto construction, conducted sufficient geotechnical investigations .of the route “along

(e)

which the Perimeter Wall was to. be constructed, to- identify the width. depth and

consistency of material in‘any paleochannel over which the Perimeter Wall was to be-boilt;

ensured thatthe design and as-built construction of any. paleacharnel sections.of Perimeter-

Particulars.
A, Irwas appropriate practice in the dustralian construction indusiry to take the

alleged precantion {Beckett Section {6.2.3.3]).

B.  GPC could ensure the precaution was adopted by not approving designs or

permiiting construction that did not adopt the precation.

Wall transected and blocked the paleochannels without causing substantial displacement

of imud waves, by:

(1)

(i)

(iif)

using, as the base layer in sections of Perimeter Wall tra.n'secting.-paiedc‘hann‘els-, a
ro{;k ‘mix.that eliminated substantial voids between the rocks (such as ogour between
atmour-rock sized baulders)and thereby prévented washouterosion;
placing a layer of ‘geotextile between the rock used to eonstruct the Perimeter Wall
anj& the soft clay of the paleochannel to prevent migration of fines from the disturbed
paie'ochannel sediments into the core (being backwards erosion.as defined): further
or alternatively
'p]é.cing' PVDs at the paléochannel locations to improve consolidation arid
compression of the paleochannel sediments;
' Particulars
A The Plaintiffs refer to the expert report of {Rowel at [3.24], [3.2247],
 [3.22D], [3.22E]}
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(g}

(h)

100

B!  GPC could ensure the precaution was adopted by not approving designs or

permitting construction that did not adopt the pirecaution.

not-app_rcévc designs for or construction of the Perimeter Walls until the precaution in {e)
had be_enf_ipr_ograrnmed of taken;

ensured (1n accordance with the obliga'tion' alle_ged..in-.Section [D.4.2]} that if construction

‘progress \_f()n the Bund gave rise-to'signs of

(i si éniﬁ_cmt erosion of the mud wave or the Mud Flats; further or alternatively

(i) t’u_r'i_bidity plumes flowing away from the Bund;

then the i5.(:;11,'15.&5 of the said effects were inVestigat‘éd and remediated in priority to the
comp]eti'ﬁim of other works and before any further step.was taken that was likely to increase
Prohibi'teid Discharges from the Bund;
: Particulars
4. It was appropriate practice in the Australian construction industry ta take the.
alleged precaution {Rowel App 6 Section 6.6}, {Beckent, section 7.1.1}
B, GPC couldensure the precaution was adopted.by not approving designs.or

permitting copstruction that did not adopt the precaution.

comply with the obligations. concerning water quality alleged in Section [D.4.4] (including

by taking the precaution described in sub-paragraph (g) above) to ensure:

(i}  PASS was notexposed and oxidized;

(i)  no contaminants would be released from the Bund to any waters:

(iii) 'actiion_'w’as taken fo reduce sediment suspension caused by the works if turbidity
levels at.sensitive receptors (QE4, ST1, P2, BG10) exceeded the turbidity levels
co?}ta:in'edi in Table I — Maxinman allowable (6 Howr EMWA) T wrbidity levels fora

period of greater than 48 hours.

(together and severally Specific Mud Wave / Paleocliannel Precautions),

At all material times during design and construction of the Bund the Specific Mud Wave /

(a)

(b)

(c)

‘Paleochannel Precautions:.

were consistent with appropriate Australian industry practice. and were the osily course so
co'nsiste'rft;
were c'onfsi:Stent with GPC’s. public announcements in-its Statement.of Corporate Inteént as
to it_s.-ma:pageme_nt of environmental risk for major projects, and were the: only course so.
consistent;
were consistent with GPC’s obli gations pursuant to the Conditions set by the Coordinator

General, and were the only course so.consistent;
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(d)  were coﬂs‘ist’er_;t‘ with GPC’s obligations alleged in Sections {D.4] and [D.6], and were the

only coutse so consistent;

(e) were-reaéﬁ ly-availdble to GPC;

Purticulars
4 The construction techniques, equipment and waterials required for the
' Specific Precautions were available to GPC.
B GPC had the authority to-take. or regtire Abigroup as its contractor to
: incorporate in its tender and thereafier. take the Specific. Mud Wave /

Paléochannel Precautions.

(f)  involved no undue or disproportionate burden.on GPC, having regard to:

(i)
(b,
(iid)

(iv)

the maitters in (2) to.(¢) above;

thé- total cost of the Projects;-

the existence within GPC of business units whose responsibility it was to plan for
and manage development activities like the Specific Mud Wave / Paleochannel
Precautions;

the risks of adverse environmental consequences.if the Specific Mud Wave /

Paleochannel Precautions wate.not taken.

Further, at all material times during design and construction of the Bund, it was the case that it

(a) the General Construction (Mud Wave./ Paleochannel) Precautions; further or alternatively

(b} the S__p‘eciﬁc Mud Wave / Paleochannel Precautions:

were not taken then there was a material risk, that:

®

(i)

(iif)

(iv)

ergsion of the soft mud wave by tidal moversent (including tidal movement through
thé. Perimeter Wall) or wind and wavé conditions would ¢ause significant
remobilisation of sediment (and increased turbidity) including sediment contdining
PASS;.

tunnels would form through the softened mud as a result of washout erosion,
backward piping erosion and head pressure in the Modified Reclamation Area,
creating pathways through which Spoil deposited in the lagoon coutd pass outinto
the Harbour waters;

washout erosion wotild fesult in voids forining within the Perimeter Wall so that the
efféctive porosity of the Wall increased, allowing Prolibitéd Discharges from the
lagoon into Harbour waters;

mud waves would be of greater- volume at the paleochannel sections of the Wall

exacerbating the mud wave tisks described above,
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Particilars

Thfe Plaintiffs refer to the maiters alleged in-Section [ EL2]

The risk descl?ilf)ed in-paragraph [96];

(@) c’oncern‘e’id potenitial damage to the focal marine environment;

(b) co‘ncemefﬂ pofertial damage to a tharine enviroiment that supported a Jarge cominercial
fishing 'iridustry;

(€) .c_onc_er_né_d potential damage as described in (a) and (b) that was proscribed by the statutory
and regtiiatory' Conditions applying to the Projects; and

(d) in the-pr_émise‘s in (a), further-or alternatively (b) or (c):
(iy wa%s not insignificant;
(it w'&‘s sufficiently grave in nature, arid likely ‘it probability, that & reasonable person

in the position of GPC would take precautions against the said risks,

Further, at all material times during design and construction of the Bund there was no.social utility
in GPC undertaking the Bund Works without taking:

(a) the Ge'néral Construction (Mud Wave / Paleochannel’} Precautions; further or-alternatively
(b)  theSpecific Mud Wave / Paleochannel Precautions;

as compared to- GPCundertaking the said_.’Works_'together'wiﬂ'l the-said Precautions.

In the -pr'erni_ses set out'in the preceding paragraphs in this Section [H.1], at ajl material times

during design and construction of the Bund the Bund Works Duty required that GPC take:

(a) the General Construction (Mud Wave / Paleochanne!) Precautions; fiirther or alternatively

(b) the Speciﬁ'c Mud Wave / Paleochamniel Précautions.

Fuilure to take Precautions

2.1 Muid wave precautions

100:

GPC approved designs and permitted construction practices for the Perimeter Wall that:

(a) ihvol"vedfd umping toads of rock in rapid succéssion, rather than layering (as defined above);

(b)  didnot use PVDs to minimise the volume and spread of the mud wave;

{c)  did not use ploughing (as defined above) and lay the outer edge of the toe of the Perimeter
Wall ah‘é}id of the-inner edge, to plough or grade any mud wave toward the inside of the
Bund rather than the outside; and

(d)  did not minimise the risk of erosion of the mud wave by placing a geotextile blanket along
the proposed line ‘of the Perimeter Wall, of sufficient width to extend beyond either toe of

the Wall and thereafter cover the:mud wave raised by subsequent construction of the Wall.
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101. TInthe premi _se_s_é-s_et'out. in paragraph [100], GPC:

(a)

did-not t';::,tke adequate steps to take the General Construction (Mud Wave / Paleochannel)

Precautions; -and/or-

(b) did not itake_ any or adequate steps to take the Specific Mud Wave / Paleochannel

P-rec'autiéns alleged in paragraph [94(a}] to [94(c)].

H 2.2 Palenchannel ;’frecauﬁo'ns

102. At all material t:imes--reiating to the design and construction of the Perimeter Walls GPC:

(2)
(b)

(c)
(d)

was aw'a%e- of the presence of deep trenches.of soft sediment indicating paleochannels;
had not (::_)btained bores or other tests idéntiﬁ*ing the actual depth of paleochanne! under
walls B aind A
had bee‘r’:’iﬁ_inf{)rmed- by Abigroup or SMEC of tlie matters in (b);
had been’é_‘ informed by Abigroup or SMEC that:
(i) ﬂlé; geotechnical -information available to them regarding paleochannels was
inadequate; and
(i) pehetration.of seabed mud (meaning complete transection of pervious sediments by
the Bund Wall) was not guaranteed by the construction. techniques that were
proposed for the site; |
. Particulars
A Asto the matiers dlleged in (aj above, GPC’s awareness may be r';y‘}arre_d by
the fact that the matter alleged was referred to in GHD's 7/4/10 design
concept for tender documents (GPC.999.001.8825 wat [8994-8995]) and

SMEC’s 23/12/10 Final design for the bund and bundwall - “SMEC, Western

Basin Developrent, IFC Detailed Design Report: Western Basin Bund

Design, Décember. 2010 (GPC.001.073.6088 at [6172]. [6176]-[6178)),

bath of which were provided fo GPC.

B As.to'the matters alleged in {c) and (d): Af the ineeting held on or abowt 12

October 2010, (ulleged in [56(c)] above):

a, GPC stated that the design of all elements of the project was reguired
fo conforin to EIS and CG Conditions (but did not state which
Conditions-or what the substance of the Conditions were);

b, Abigroup/SMEC stated to the -gf}éc.r that the geotechnical information
available to them vegarding palecchamnels was inadeguite .and
penetration of seabed mud (meaning completé transection of pervious
sediments by the Bund Wall) was nof guaranteed.

C. The mingtes of the meeting are found at [GPC.00L.004.982 6.
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did not take any or any -adequate step to obtain appropriate geotechnical information for

the purpo"_s_e_s of consttuction of paleschannel segtions;

did not take any or any adequate step to require a 'design_or'-construction method for the

-pa]eochaﬁnel_,sections that provided reasonable assurance that the Wall would transect the,

paleochannel and avoid the risks of:

6)] W'aé.sliout' erosion-in the base of the Wall,

(i) bac;:ikward's erosion piping through and around the Wall;

(iii} '.cxé'ess_ive displacement of soft muds into a mud wave across the breadth of the
'P.a}:':eo channel;

.nomfitllsfghdi'ng_the mattérs in (a) to (f) — approved designs and permitted construction-of

the paleo_%:hann‘e’l sections. using a technique. of or-involving:

(i) dufnp_ing. boulder-sized Atmour rock over the paleochannel with the objective that
thé weight of the boulders would:cause thein to sink towards firmer clay beneath the.
soft paleochannel sediment;

(i) building sufficient layers of Armour rock foundation that the said fourdation
togetl1er with the mud wave thus created would support sm_a]']«g'rade. rock. to be
overlaid;

(ili} overlaying that base with Core rock, and outet layers of Armour rock, similar to
se¢tions of the Perimeter Wall notbuilt atop.paleochannels;

Particulars

A, The Plaintiffs refer to the expertreport of {Rowel at [3.24], App [6.2], [6.4]}.

B.  GPC entered into the Abigroup Contract, which included terms that or to the
ef}“)'"”ecr that in the event that Bund Wall construction encountered seabed areas
af soft clay or paleochiannels then Abigroup proposed pushing larger boulders
(rominally greater than S00mm dicinetér) fo form an initial foundation layer
upon which Caore rock wo::;_’d then be placed, with a ﬁ;o;'izonta{) layer of
geotextile behween the bonlders and Core rock to prevent migrdtion of fines
_ ﬁ"um the soft clay layerinto the Core rock of the Bind Wall:

C. The construction response described above was to be assessed and-approved
by GPC (fGPC.999.001.0669] at {.0785]).

D.. GPC did not agree, approve or require the construction response in (4), as
may be inferred from the circumstance that the occurvence of paleochannels
was reported before the cotnrse of construction (as particularised under [(a)]
above) but the said response (namely. installation of the geotextile layer) was

not implemented.

in the premises in (g) —
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{) apf)roved_ designs. and ‘permitted a construction of the paleochannel sections that
créated:'
(1) excessive voids between the base layers (of Afmour rock) of the Wall; and
consequently -
(2) a probability, altetnativély a material fisk, of washout erosion or backwards
5: “erosion _pipi ng under the-'paleochannel sections;

Particulars

A. The Plaintiffs refer to the expert report of {Rowel ar {3.24], App [6. 27 [ 6. 4}

B. The voids created. by the Placement of boulders agaf}'zsi eac.-_’i otfier were

excessive compared fo the voids that would have been created by the

Placesient of smaller rocks and coimpared-to thé particle size of the soft muds

supposed to be contained by the Wall.

(i)  failed to require or approve a design, or require or permit construction that ensured

impermeability :of the base layers of the paléochdnnel séctions, so-as to completely

transect and block the paleochanneis;
Particulars

The Pfdfnr_'.ffj‘é refer to dnd Fepeat the particulairs under {g) above.

(i) approved designs.and permitted construction that did not provide for.the use of PYDs
alorig the paleochannel sections, to improve consolidation'and reduce voids between
deposited rock.

' Particulars.
The approval or permission is to be inferred from the circumstunce that PYDs

were nof installed,

103. Inthe premises set out in paragraph [102], GPC:
(a) -did not take adequate steps.to take the General Construction .(Mud Wave / Paleochannel)
Precautions; and or
(b) did not f_ake any or adequate steps to fake the Specific Mud Wave'/ Paleochannel

Precautions alleged in paragraph [94].

H.2.3: Remediation précdzztions
104. By about 29 April 2011
(a)  themud wave-along the western Perimeter Wall (Wall E) a5 construction progressed, was

becoming substantial and was showing signs oferosion;
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{c)

(d)

(e

&
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‘the mud éw_ave' along northern Perimeter ' Wall (Wall B) as construction progressed, was:

becoming:substantial and was showing signs of erosion;

the .rnudf;wave along eastein Perimeter Wall (Wall A) as constfuction progressed, was

becom lng substantial and was showing signs of erosion;:

turbidity -fp_lumes from along the Perimeter Wall, and in particular off the mud waves in (a)

to (c),. wére. prorminently visible depending on tides;

there Was;in'cr_easing turbidity in the Harbour waters in the flowpath of the turbidity plumes

in (d);

Particulars

The Plaintiffs refer to:
a. DERM Fortnightly Report 29 April 2001 [GPC,200.044.5973]; and
b paragraphs [109(a}] te [ 109(d)] below.

The flowpath of the turbidity plunies in (d) became diffuse-as currents past the

Burnd mived with other crprents inthe Harbour, in particular-as outgoing tides

niet incoming tides in the Harbowr adjacent to. Fucing Island, The

cansequence was that turbidity carried by the phomes in (d) spread through.

the Hearbouy generally, as well as "flushing" over timé out into the coastal

waters bevond the mouth of_Gfadstone- Harbour. The Plaintiffs refer to the
expertevidence of {Hipseyl [179] and [180]}, {Hipsey 2 "[I_Eja_n_d Figure 1,
(16]. [38}.

The Plaintiffs refer to {Rowel at.[App 6 [6.5.1]-[6.5.4]}.

notwithstanding the matters alleged in (a) to (e), GPC did inot:

M

@i

adéqUafeiy investigate the extent of turbidity caused by the mud wave or any

“potential environmental impacts of the mobilisation of soft seabed mud;

Particulars:

The Plaintiffs refer to'the expert report of {Rowel {3.14.237, [3.14.25]}.

attempt to mitigate--tho'se turbidity effects by implementing any of the Specific Mud
Wave / Paleochannel Precautions alleged in paragraphs [94(a)], [94(b}] or [94(c)]

above; further or alternatively

Paiticulars
GPC did not, at the design stage or by directions to Aﬁf'gro'z.rp once the mud
waves becaine prominent, require.

a.  lavering of the future sections of the Perinieter Wall;
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b, use of PVDs adjacent-to existing or future sections of the Perimeter

Wall;:
e “ploughing" constriiction of future sections of the Perimeter Wall: or
d.  the installation of a geotextile blanket across the existing mud waves,

oF any mud waves that appeared dlong future sections of the Perimeter
: Wall.
B. 'The"_Plar"n_r_zﬁ‘S refér‘foj the expert 'rjepm.‘.f.q;__“{Rowe.? App [ 6._.5],- [6.6]k

(iii) halt construction -of the Perimeter ‘Wall until such investigations and mitigation

-Zeffprts were implemented.
' Purticulars

Thé"Pz'afnrg'ﬁs' refer-to the expert veport of {Rowel App [6.5]. [6.6]}.

105. Inthe premises set out in the paragraph [104], GPC:;

(a) did not take adequate steps to take the General Construction (Mud Wave / Paleochannel).

'Pre_cautiohs; and or
(b} did not take any -or adequate steps to take the Specific. Mud Wave / Paleochannel
Precautions alleged in patagraphs [94(a)], [94(b)] or [94(¢)].

H.2.4.Specification and compliance precaufions
106. GPC did'not at any time during the design, construction or remediation of the Perimeter Walls:
(a) prepare and provide to Abigroup or- VODI 4 FPS in respect-of the Buad Works to be
pe_rfor_me%l by either of them;
Particulars

The. Plaintiffs vefer-to the expert report of {Beckett [5.1.2 ] [5.4.3]L

(b}  engageany QA Reviewer in respect of:

(i)  initial or ongoing design work-for the Perimeter Walls (including the installation of

geotextile);
(i) inifial.- or ongoing construction plaining for the Bund (including Filling Opetations),
or
(iii) ongoing construction of the Bund; and
' Particulurs

The Plaintiffs refer to the expert veport of {Beckett [6.2.1. 27}

(¢) take:adequaté steps to require that designs for, construction planning for, and construction

of the Buhd adopted, or achieved the abjectives of:
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108.
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109.

(@)

L)

103

(i) thef- General Construction (Mud Wave / Paleochannel) Precautions; further or
al't'_é;mativcly
(ii) 'the:;: Specific Mud Wave / Paleochannel Precautions.
Particulars
_Tkie Plaintiffs refer to the expert reports of {Rowel at [3.1.24(b)], [3.24], [3.22.47],
[3.22.24-26] [3.22.43] [3.22.27-29]; [3.22D]. [3.22E], [6.6}}; {Beckett section
6.2.3}.

it the pre_rn'ises:;se__t out in paragraph [106]. GPC:
«did not téke adequate steps to take the General Construction (Mud Wave / Paléochannel)

Prec_au’tic@n_s; further or alternatively

did not take any or adequate steps to take the Specific Mud Wave/ Pdleachannel

‘Precautionyalleged in paragraphs [94(a)] to [94(h)].

Mud Wave / Paleochannel Risks — breach of duty

In the premisesiset out in:

()

(b}

(c)
(d)

paragraph [101];

paragraph [103];
par_agraph [1 G_S_]_; further or al te_rna[i.v.ely,
paragraph [167].

GPC breached the Bund Works Duty (together and severally, Mud Wave / Paleochannel

Breaches).

Mud Wave / Paleochannel Breuches —causation of envireimental Harm.

By reason.of thé Mud Wave/ Paleochannel Breaches:

(a)

(b)

the base of the paleochannel sections was:

(i),  insufficienily deep; and

(i)  insufficiently impermeable;

1o block the paleochannels under those sections of the Bund Wall;

Particulars.

The Plaintiffs refer to expert evidence ar {Rowel Section 3.34, [3.4.1]}.

washout erosion and backwards erosion piping of water and sediment occurted through the

_pal.e_ochaﬁnels under the pale_'ochar_m_el sections;




(©)

(d)
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Particulars.
A. jf- The alleged things eccurred from the early construction phase of the Bund
" Wall (from March 2011 and continued theredfter to at lecsst late 2011 (per
{Rowel App [6.5] and Fig 6.5.7}).
B. The Plaintiffs further refer to expert evidence at {Rowel Sections 3.2.2 and
" 3.34, [3.3.20]. [3.4.1], [3.6.11]}.

a substaniti_a] mud wave:

(i) fc_u;':med adjacent to numerous sections of the Perimeter Wall -and internal wail D
(bf%.ih_’g- the wall framing the Outflow Channel); dand

(i) weis unprotected by geotextile, suchi that water flows through, around, and under the
sa1d Walls (including, in the embayment area, water flows attributable to Prohibited
Di%st:harg’es through thié¢ Backdoor) eroded sediment in ‘the mud wave, which
setii_mentﬁ contained PASS material (asalleged in Section [E.1.1]);

Particilars

A The alleged things occurred from the early constiuction phase of the Bund
Wall (from March 2011) and contimied thereaffer to at least late 2011 (per
the pd;'riczefars provided under sub-paragraph (b) above).

B The Plaintiffs refer to expert evidence at {Rowel Sections 3.6, 3.6B, 3.6C, and
[3.11.4]-f3.11.6]: 4dpp 3 [5.5.6]-[5.5. 7] .A}?p 6 Section 6.2; {Mosleyl at
{3.3.2], [5:3.3], [6.2.2(0)]; and [7.2.3]} {Hipsey]l [#1]-[45], [121]. [122],
163}}. |

in addition to the-erosion and piping at the palecchanne! séctions in (b) above — washout

erosion-and backwards piping erosion-occurteéd in other sections of the Perimeter. Wall,

resulting in:

(i) erosion-of the mud waves adjacent tothose séctions of the Perimieter Wall;

(i)  Prohibited Discharges from the lagoon escaping through and under those sections:of

the Perimeter Wall at hi gh flow rates;
| Particulars
A. The alleged things ocewrred firom the early construction phase. of the Bind
Wall (from March. 2011} and continued thereafter to-at léast December 2013
(per the particulars provided under sub-paragraph (b) above).
B The Plaintiffs refer to expert evidence at {Rowel App 4 [4.9.9], dpp 7}
 {Rowe2 Section 4.4} {Mosleyl [5.3.2], [6.2.2(h)], [6.3.1], [6.3.4], [6.3.9],
[6.3.36]} {Hipseyd ar [41] and Figure 4, [42]. [51]. [121], [122], [163]}:
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{Hipsey? at [13] and Table 1, [16(a}]. [T6(d}] and Figure 3, [30] — [35],
[57]} {Hipsey3 dt [16]. [22], [28]. [31]— [37] and Table 1}.

() by r'easOnfé of the miattérs alleged ir (a) to (d) above:

&)
(i)

(iif).

théi’c' was shearing erosion of the'mud waves adjacent to the outside toes of the

Perimeter Walls;

there was washout erosion and backwards piping erosion within. or through the

Per?imeter’ Walls;

tﬁei’re was washout erosion and backwards piping erosion within or through the mud.

waves adjacent to the inside toes of the Perimeter Walls and either side of internal

wail D (the latter passing into the Qutflow Channel);

(all being Prohibited Discharges);

(the matters in (}1} 1o (ey together and severally Mud Wave / Paleochannel Impacts); and

() inthe premmisesin (e) - the Mud Wave / Paleochannel Risks eventuated.

By reason of the Mud Wave / Paleochannel Impacts the Group Members suffered loss and damage

as alleged in Section [L.] below.

But for the Mud Wave / Paleochannel Breaches:-

(a) the Bund :'W.al_ls,'_ alternatively the sections of Bund Walls constructed after April 2011 (by

which time the development of substantial mud waves in the early sections of Wall had

-appeare'd), would have been constructed:

(1)

(i)

(iii)

(iv)

™)

using a geotextile curtain abutting the base layers of rock transecting any suspected

paleocharinel. to-prevent washout erosion and backwards piping erosion through the

‘paleochannel sections of Perimeter Wail;

using the layering technique for séctions of the Perimeter Wall constructed after the

:said' date, and for internal wall D;

u_sihg PVDs to improve compression and consolidation of soft muds beneath the
We_ill, and reduce the displacement effects causing mud waves;

usihg the-p‘lbughing technique'to push soft muds inside the Bund rather than to form
amud wave at the outside toe; further or alternatively

with a geotextile blanket promptly laid oveér the seabed and extending laterally
b.efmdd’ the distance over which a mud wave was estimated to rise, to prevent ot

reduce shearing erosion of the mud wave;
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(b) inthe -preini'ses-__in (a) — the Mud Wave / Paleochannil limpacts would not have occurred:
(i) at 511;. alternatively
(i}  to the extent that, and for the durafion over which, they in fact.occurred having regard

to tjﬁe matters alleged in-Section [F.2.3] above;

(¢) in the premises in (b):

{1y _the; Contamination Effects (alleged in paragraph [165] below) would not have
ac_cihmﬂlated sufficiently to cause environmental harm; and

(ii) Ithe_fz'GrOup Members would not have suffered the Groap Members™ loss and damage:

In the premises ;c_'_ﬂ_]geged in this Section [H]. the Mud Wave / Paleochannel Breaches by GPC were

a cause of the G'iroup_ Members’ loss and damage alleged in paragraph [110].

SEALING .RIsK—_BRECAUTIONs AND BREACH

Precantions
At all material tjm’es-:in-rEI'atitjl1 to-the-design and construction of the Bund the Sealing Risk was
likely to be materially reduced if GPC — by itself or its agents (including in the Management of
contractors), or by i’té contractors — in relation to the’said design and construction adopted the
General Construction (Sealing) Precautions.
Particulars.
The General Constriiction (Sealing) Precautions dre equivalent to the General
Coﬁsﬁrucrfa'n (Mud Wave / Paleachunnel) Piécautions dgﬁf’?@d in paragraph [93],
save that the reference to “Mud Wave / Paleochannel Risk™ and “Specific Mud Wave
! Phleod?annel Precautions™ in paragraph {93] shall be read for these purposes-as

“Sealing Risk” and “Specific Sealing Precautions” respectively.

Without ]imitinig the matters set out in paragraph [113]. at all material times ih relation to the:
design and construction of the Bund the Sealing Risk was likely to bé materially reduced if GPC
~ by itself or-its agents (including in the Management of contractors), or by its contractors — in
relation to the said desigh and construction work:
(a) ensured f_h_e design’ and -as-built construction minimised the duration and degree of
permeability of the Perimeter Wall to discharge Spoil from within the Lagoon;
(by ifand to-"[:_h‘e: extent that geotextile applications were-adopted for the purposes of (a) —took.
'reasOnabk care-to-ensure that:
(i) :a EPS compliant with appropriate Australian industry practice-was provided to or

obtained by GPC’s construction contractors {being for present purposes Abigroup
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(ii)
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and its .subcontractors or consultants) in respect of the geotextile applications,

including specification of:

( 1) the -geolo'gical and geochemical properties of the-seabed under the Modified
Reclamation Area and the likely Spoil;

(2) filtration requirements;

(3) permeability requiréments;

(4) anti-cloggirig requirements;

(5) 'su_rv.ivabi'lity. requirements, having regard to:
a. proposed. location of the geotextile relative to jagged coarse rock

coimponents of the Perimeter Walls; and

b.  proposed methods of installation;

'(;5):5_ durability requiretnents including;

a. UV resistance specifications; and
b.  precautions ‘to. avoid exposure to UV radiation in excess of
recommended exposure durations;
to ensure the geotextile wonid be-an effective filter and could controt turbidity;
| Particulars
Tk;e.Piafnt{ﬁ."s--r‘efer_' to the particulars wnder paragraph [93(1)] herein cmdﬁ;'rr;"zer
refer to expert evidence {Rowel {3.22.9], [3.1F], [3.3C] and App 3 [5.1] io [3.0]).

the geotextile was installed withisn the Perimeter Walls by placement over the Core

rock before Armour rock was laid {embedded geotextile), and was suitable hav'i'ng_
regard to the functional performance specifications in (i);

‘alternatively to (i) — if the geotextile was to be installed on'the inside face of the

P_eﬁmet_er Wall (exposed geotextile), then:

(1)  the geotextile product or model was suitable having regard to the functional

performance specifications in {i);

(2) .assessments were made and documented, and precautions taken, both

com:pliant with appropriate’ Australian ‘industry practice, regarding the

prevention, detection and remediation of:

a  UVdamage;

b g’apsformingﬂbmween geotextile panels. {either during installation or
resulting from Joads in service);

. tears or holes occurring in the ‘geotextile panels or seams befween
panels, in particular resulting front snagging or abrasion against coarse

rock under the influence of wind, waves, currents ortides:
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d..  dislocation of geotextile panels from their design locations, in particular
(for panels installed on the exposed sides of Bund Walls) episodic or
perinatient dislocation caused by inadequate anchoring and the
influence-of wind, waves, currents or tides;
Particulars
A. The Tender Concept Design [GPC:999.001.8825] at [.8995] and drawings,
Cat [9341]-[.9345]).
B. The Plaintiffs further refer to-expert evidence of fRowel at {3.3B], [3.3C],
" [3.3D], [3.3E])
C. 2 Episodic dislocation caused by water iioving fram the Bund Wall outivard-

against a geotextile panel, or by wind, is billowing or ballooning.

ensure. th‘?at in the design and construction of the Bund, the Backdoor sections of the
ﬁPeri‘meteﬁ Wall weie at no stage more permeable than other sections, such that the
Backdoor might become a preferential path for Prohibited Discharges from thie lagoon back
into-the Harb_our '(direct]_y'o_r across the Mud Flats);
Particuiars
The Plaintiffs refer to expert evidence {Rowel Section 3.22G and 3.22I and Fig,
3.22.11; App 4 [4.9.5], [4.9.10]; App 7 [7.4.3]%

ensure {in accordance with thez-o'bli'gation aliéged in Section [D.4.2]) that Bund Works gave-

rise fo signs of:

(i)  turbidity plumes flowing away from the Perimeter Wall; or

(i) ‘after'the Bund Closure was achieved — substantial discharges otherwise than through
'th'e; Outlet -Pip'es;-
then the: causes of the said effects were investigated and remediated in priority to the
completion'of other Works and before any further step was taken that was ]ikély to increase
Prohibited Discharges from the Bund;
' Particulars
The Plaintiffs referto expert evidence of the appropriate control measures ;’Rowef
App 6 Section 6.6}; {Beckett, sections 7.1.3, 7.1.4, 7.2.3],

comply-with the obligations concerning water quality alleged in:Section [D.4.4] (including.

by taking,%:th_e precaution described in sub- paragraph {¢) above) including that:

(1) PAE:S-S was not exposed-and oxidized;

(ii} no icontaminants-\\-*ould be released from the Bund to any waters;
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(iii) ift_{flrbidity levelsat sensitive receptors (QE4, ST1, P2, BG10) exceeded the turbidity
levft_ﬂ:l'SCGn'tained in Table 1 — Maxinnun dllowable (6 Houwr EMWA) Turbidin:levels
_fdri a-period of greater than- 48 hours — action was taken to reduce ‘sedinient
.su_sfpension caused by the Works;

(Specific Sealing Precautions).

{15. Atallmaterial ti;_me_s during design and construction of the Bund the Specific Sealing Precautions:

(a)

(b)

{c)

(d)

(e)

(¢

were .congi stent with appropriate Australian industry practice, and were the only course so
consisie_ni;
W'ere.:'con;s__iStent with GPC’s public dniiouncements in its Statenient of Corporate Intent as
toits m_arilag_eme_nt:_of’envi'ro_nme_ntal risk for major projects, and were the only course so
-c'on’s'isten:t_;_
were-fcon'éistent with GPC’s obligation's pursuant tothe Conditions set: by the Coordinatar
General, _cj:ln_d were the only course 'so consistent;
were cOnéistent with GPC’s obligations. alleged in Sections {D.4] and [D:6], and were the
'on_l_y'co.urse S0 consistent;
were readily available to GPC;
Particulars
A. The construction techniques, ‘equipment and maferials reqt{fré’d_ Jor the
Specific Sealing Precautions were quailable to GPC, by itself or by ils
‘contractors dbigroup and VODI (for their respective aspects of Biind Works).
B, GPC had the authority to take, or requfre“.-?ibz‘gmz_fp gr VODI {as the case may
be) as its confractor(s) to incorporate in their tenders and contracls,

thereafter take, the Specific Sealing Precautions.

involved no undue or disproportionate burden on GPC, having regard to:

¢y  the'maiters.in(a) to (dy above;

(ii) thetotal cost of the Projects;

(iif) the existénce within GPC of business units whose responsibility it was to plan for
an‘d manage development activities like the Specific Sealing Precautiornis; and

(iv) therisks-of adverse environmental consequences:if the Specific Sealing Precautions

were Tiot takeri.

116, Further, at all ni_aj;erial’ times during design and construction of the Modified Reclamation Area,

if:
@
(0

the General Construction (Sealing) Precautions; further ot alternatively,

the Spec-iﬁc Sealing Precautions,
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118.

119,

L2,
L2.1
120:
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were not taken, ;then there was:
M 4 p_‘i‘obabiiity;-alt'emative?y a material risk;, that Prohibited Discharges would transmit
t'ln%)ugh or under the permeable Perimeter-Wall and into the Affected Waters;
Particulars
The Plaintiffs refer to the matters alleged in Section {E.1.3].

() a'n?aterial risk that Prohibited Discharges in (i) would cause:
(1) breaches of the Conditjons; and
(2} en_v_iroﬁmental' harm to the marine en\f.il'o.nmeﬁt_in'- the Harbour and nearby

waters.

The-risk déscri L";_ed in paragraph {116]:

{a) 'conceme(?i potential damage to the local matine. environment;

73] _c_onc_emeél potential damage to-a marine environment that supported a targe commercial
fishing inidu's’try; '

{c) :concerne(ii'-potenti_al damage as described in (a) and (b) that was proscribed by the statutory
and. r_eg‘u}é'tory conditions applying to the Projects; and

{d) in‘the premises in (a), further or alternatively (b) ot (¢):
(i)  was not insignificant;
()  was sufficiently grave in nature and likely in probability that a reasonable person‘in

the position of GPC-would take precautions against the said risk.

Further, at all material times during design and construction of the Bund there was no social utility

in GPC undertaking the Bund Works without taking:
(a)  the General Construction (Sealing) Precautions; furthér or alternatively
(b}  the Specific Sealing Precautions;

as compared to GPC undertaking the said Works togeilier with the said Precautions.

Inthe premises:set-out'inthe paragraphs within this Section [I], at all material times during design
and capstriction of the Bund the Bund Works Duty required that GPC take:
(a) the General Construction (Sealing) Precautions; further or alternatively

(b)  the Specific Sealing Precautions.

GPC'did not take the Precautions
Confract precautions
GPC in its Invitation to Tender (as amended by Addendum No. 2)iicluded specifications for the

design and consiructi_on of the Bund that;




121.

(@)

(b).
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ihe"Pe_r_imzét_er Wall ¢other than Wall C)-was to include:an embedded geotextile liner with a

mass speéiﬁdaﬁon {being the geotextile’s hydreconductivity divided by its thickness) of

1,100g/m?; but

did not:

)] ét_a‘;e_- a FP3 for the geotextile; or

(i) reféi‘ to the requirements set out in the CG Reports: (as alleged in Section [D.4]),
_-n'atfhely, te ensure that Spoil was contained within the récldination area-ahd to-avoid

the}mi gration of fines through the Perimeter Walil).

Prior to the 'A-bi'group ‘Contract:

(a)

(b}

(©)

GPC .irifoirmed Abigroup to the effect that;

(i) 'thez?; purpose of the Bund Wall was to hold Spoil;

(ii) tl1é-' desigris of all elements of the Bund Works were required to conform to £IS and
CG Condition_s_, but-did not state wliich Conditions or what the subsl_'anc_e of the.
Conditions were:

Abigroup provided to GPC an alternative. geotextile specification to. that st out in tlie

‘Tender Concept Design, for review by GPC (being.a draft of the Abigroup Design); and

GPC did not undertake any -or.any adequate review of the suitability of the proposed

Abi group Design for preventing, t_he-':S'eaiing Risks.

' Particulars
A So far as the Plaintiffs are presently able io say, the primary discussion
between GPC and Abigroup regarding the geotextile specification occuried
during the meeting on 12 October 2010 referred to in [56(c)] above, the
mirntes of which are at [GPC.001.004.9826].
B. The Plaintiffs additionully iefer to the expert repoit of {Rawel [3:1.22(c)]}.

12z. GPC’s performance of the Abigroup Coniract was 10 the effect that:

(a)

the specification.of the grade, brand or mode! of the geotextile to.be instatled on the Bund’
was. GPC’s responsibility;
: Particulars
A, _ That GPC daccepted responsibility fbr the matter: aﬁeged'is to be inferred by
reason of the ﬁ.J_Hon_'fng:
a.  GPCaccepredresponsibility in relation to the Project Works generally.
in accordance with the matters alleged in [14] herein;
b.  GPC, as proponent of the Project Works, proposed a geotextile

membrane as-a mitigation strategy as set out in the FLPE Project EIS
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and the DDP EIS (adopted by: the Coordinator General in the
Conditions imposed on the Prdjects);

The Tender Concept Design, sefting out GPC's minimuni requirements:
Jor the geotextile specifications, formed part of GPC's Invilation to
Tender (fGPC.999.001 88251 at [.8994]). GPC then amended. the
‘geotextile specification by Addendum 2 to the Invitation to Tender dated
21 April 2010 [GPC.999.002.5714]);

By letter dated 3 June 2010, GPC requested Abigroup provide “cost
and schedide value propositions™ for, inter alia, only placing exposed
geolextile on the surface of the inside face of the Bund Wall, 4o be
covered with dredged material [GPC.001.005.0020]. In response,
Abigroup provided design drawings (50% designstage) to GPC, setting
out the changed design and stafing that Abigroup required GPC'y
guidance and comments on the specification of the geotextile in relation
to the chunged design [GPC.001.005.0091 ] at Note 4 [.0096];
Minutes. of a design meeting dated 21 October 2010
[GPC.001.005,0002 at ,0003] record that GPC'’s representative Sungi
Mhike pz.-uﬁdéd instructions. gs to minimum geotextile specifications
that GPC required;

Schedule 4 (Project Implementation Methodology) of the Abigroup
Contract contained adeseription of geotextile installation methodology
which was to be approved, assessed and agreed by GPC (see
GPC.999.001.0069 at {.0783]);

The final design docuinent, dated December 2010 fGPC.001,073.6088]
stated (at ¢l 6.1.4 [61 17, inter alia, that the ge_ore‘xtﬂé specificcdtions
were provided to SMEC. by Abigroup in conjunction with GPC (also
[GPC.999.001.7304], at [.7333]);

‘The nofes to the final design drawings (copyrighted and owned by GPC)
state to. the effect, infer alia, thdt the geatextile specifications were to
‘be of reduced weight of 542g/n2 (in line with the original GDH tender
design specifications as alleged in [52] herein and not the updated
specification set out in Addendim 2)- {GPC.001.073.6088 ar .6124].
where the geotextile was to be placed externally (iot embedded)
[GPC.0U1.073.6088 at .6125];

In a revised environmental munagement plan prepared by Abigroup
‘and. submiitted by GPC 10 DERM (without amendment or objection by-
GPC), dated 5 August 2011 [GPC.001.004.3450 ai-.3531], Abigroup
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{c)

(d)
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excluded its responsibilitv for specifving the geotextile from the
Abigroup Contract from the register of its obligations, leaving GPC to
beir that responsibility (see also {Beckeir-{204]-]. 208);",-)._

the -géote_%ti]‘e was to be instailed as exposed geotextile on the lagoon face of the Perimeter
Walls, raj‘:ther' than ‘embedded geotextile as ‘proposed in the GHD ‘Concept Design
([’GPC.99§).001 .0069] at [.0788]);

Particulars

vy ké-Pt'afHﬁﬂ?; referto the particulars under sub-paragraph (a} above.

the.exp.os_;ed geotextile was to be less than half the:mass, and rated to.allow overthree times
the. flow riate_,_ of the geotextile specified in the GHD Concept-Design;
Particulars
7 hé geotextile liner specified by GPC was 542 g/m2, compared fo-1,100 g/m2 as
spéﬁt’g’ﬁe‘d in the Tender Concept Design. The Plaintiffs further refer to the particulars
'u‘mﬁi_ér sub—paragrap! v{a) above.

the exposed geotextile was not required to be:
{i)  restrained (anchored} at a stipulated depth in or under the sofi clay at the inside toe
of each Periimeter Wall; or
(i) covered ifi core material to protect it from UV radiation and the elements;
Particulars
The Plaintiffs refer to-expert evidence {Rowel App 3 Sections 5.2, 5.3 and 5.4}, The-
Plaintiffs further refer to'the particulars under sub-paragraph (a) above.

123. Inthe premises set out in paragraphs [120], [121] and [122]and each of them, GPC:

(a)

(b)

did not take adequate. steps to-take the General Construction (Sealing) Precautions; further
or alternatively.
did not.take any or adequate steps to take the Specific- Sealing Precautions alleged in

paragraph [11 4].

1.2.2.. Construction precautions

124. GPC directed, approved or acquiesced in:

(a)

the design and eonstruction of the Backdoor sections of Perimeter Wall omitting in the
installation of geotextile:
)] a't_él'];-al_ternat-iveiy

(i) in-e_iccordz_i_nce with.appropriate Australian industry practice;
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Particulars
A jf: So far as.can be discerned from 'r_}_re_- design drawings and construction records
" Felating to'the Bund, the Backdoor swas constiucted without geotextile, or was
installed not in. accordance with _apprqprfate -if_rdus;r}jy practice so gs 1o be
ineffective. The Plaintiffs refer to:

a. experi evidence af {Rowed 2.10; 3.1.33(Fig 7.1. 11 das “Fig C"’ insection
3.1.33), 34.2, 3.4.16 to 3.4.19, 3.5.19, Sectiori 3.6B; Section 3.6C
3.6.11(b), 3.7.18, 3.7.20, Section 3.10, 3.10.6 Section 3.11, Section
3.204, Section 3.20B 3.20.11; Appendices: 4.11, 3.10-5.14, Figure
4.11.6; 7.4.31c)Y;

b, Thedesign drawings, dated 10/12/10, provided to DERM for approval
[GPC.200.003.2777], show the absence of geotextile covering all of the
pathways. - of the backdpor flaw (particularly through the area
‘transected b} the temporary shore aceess roud);

B. . That GPC directed, approved and or acquiesced in the manner alleged is to
. -be_ﬁ:r-rher inferred b1 redson of:

a GPC'’s roles and responsibilities in relation to the Project Works as
‘alleged in [14] heréin; and

b.  GPC’s performance of the Abigroup Conmact, in relation fo the

geotextile, as alleged.in [122] herein,

(b}  the installation of geotextile on western-wall E, northern wall B and eastern wail A:

{fy  without adequate overlap between sheets or panels of geotextile;

(ii)  without adequate stitching (seamis) between sheets or panels of geotextile;

{iit) __u_s’iﬁg the technique of uncontrolled -of inadequately .controlled unroliing . (free
rolling) of the geotextile sheets down the inside face of'the Walls;

(iv) Wi_thbut'_adeq_u::lte anchorage on the Walls or at the base of each sheet;

(v} without extendingthe geotextile as a blanket past the toe of each Wall, so as to cover
the lateral area over which a mud wave had arisen of might arise as a result of
coritinued settlement of the Wall;

(vi) without prompt coverage of the geotextile with suitable rock, stone, or other
pr’oi_tec'tion to:

(1). insulate it from UV radiation;
(2)  prevent dislocation of the geotextile resulting from subsequent wind, waves.

currents or tides;’
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: Particilars

A As to (i), the Plaintiffs refer to {Rowel Section 3.3, 3.6.11, 3.23.22-3.23.23,
32440

B As to fii), the Plaintiffs- refer to {Rowel 2.7.1, 3.23.3, 3.23.4, Figure 2.6.2,
Figure 2:7.1, Figure 3.1.3, Figure 5.2.4, section 3.3E, 3.5.12, 3.6.3(c)}.

C. As to (iii), the Plaintiffs refer to {Rowel 3.3.28-3.3.29).

D. As 10 (iv), the Plaintiffs refer to {Rowel Section 3.3D, 3.3C, 3.7.1-3.7.7}.

E. As to (v, the Plaintiffs refer to {Rowel 3.3.20, 3.3.21, 3.3.23, 3.23.21,
2.3

.. dsto (vi). the Plaintiffs refer ta {Rowel 3.1.37(e), 3.1.62, Section 3.2B, 3.3.24,
357532218 3.23,19; dppendix 3.

a conStruétion."SGhedule (including Filling Operationis) that:

(i)  applied geotextile liner to the- Backdoor Sections of Perimeter Walls after its
.aﬁﬁlicafio'n to other sections (iCat ally;

(i) ap]ﬁlied clean fill @s a sealing layer to the Backdoor sections of Perimeter Walls after
its application to other sections,.in particular duting the period after construction of
the internal sand wall dissecting the Modified Reclamation Area into the north cell
and south cell; and

(iiiy inthe premises in-(i), further or alternatively (ii) — did not take reasonable care to-
ensure the Backdoor sections of the Perimeter Wall were at no stage more permeable
tha_n the other sections of thie. Perimeter Wéll, so as to prevent the Backdoor
becoming a preferential path for Prohibited Discharges from the lagoon back into
the Harbour (directly or across the Mud Flats).

: Particilars
A As to (i), the Plaintiffs refer to {Rowel Section 3.6B, 3.10.6, Section 3.11;
- Appendix 7, Section 7.5 especially 7;5.20}.

B, As to (i), the Pluintiffs refer to {Rowel [7.5.15]-[7.5.22], [7.6.3]}.

125. In the premises set out in paragraph t-l'2’4_(a)], further or alternatively paragraphs [124(b)] or
[124(c)], GPC:

{(a)

(b)

did not take adequate steps to take the General Construction (Sealing) Precautions; further.

oralternatively

did _not-té:lke Aany or adequét_e steps to take the Speciﬁc- Sealing Precautions alleged in
paragraph [114(b}}.




121

2.3 Rémedi_atfﬂn':précaut_fons-

126. By m:gt.later'thz_mji 1 August, alternatively the commericement of Filling Operations on 6 September

2011

(@) the-eprséﬁd geotextile installed on the Perimeter Wall was:

(b).

(c)

(i)

(it

a nf;esh. size materially larger than the likely particulate material in mud wave

Se'clz_ilnents and Speil; and

a :li;:e_'ht\vei ght grade not suitable fbr’.exposedfa_pplicatiitms in locations like the Bund;

Particulars

The Plaintiffs. refer to expert evidence at {Rowel, Sections 3.5.10 to 3.5.14, 3.5B,
3. 7, 3.14C, 3.044, 3.14B, 3.204, 3.20B; App Sections 3.1C, .17},

all or 11)_05%;_'t of the instailed geotextile:

(i

(if)

-haci heen exposed to UV tadiation for weeks or months and continued. to be so

exp:osed'; and
i'n'ihé premises in (i) — bad been damaged, or was at material tisk of having been
"da:fnaged ina manner that-was. difficult to detect;

| Particulqrs
GPC received reports of apparent UV damage to the geotextile-as 18 July 2011: on
or abowt the following dates: 24 June 2011 (fGPC.999.001.2518] at [.2519] cited

in {Rowel [5.13.8]}; 18 October 2011 ({GPC.200.008.4633] cited in {Rowel

[3.10:18], [5.13.5]}.

numerous sheets or sections of exposed geotextile:

6
(i)

(iii)

(iv).

‘had never been or were no fonger adequately anchored at the toe of the Wall;

w.e:‘l‘e or had "beeri'b'aﬂooriing off the Bund Wall under the influence of'wind, waves

and incoming ( flood) tides;.

were or had been dislocating and.folding, exposing the rock face of the Perimeter
Wall (bunching);
had torn along seams. or at poirnits where the liner had abraded against or snagged on
protruding rock edges along the. Perimeter Wall; and
| Particulars:
The Plaintiffs refer-to:
A {Roﬁge’l Figures 5.2.10, 52,7, 571, 3211 and 7.4.1, section 33D
. @wﬁca!ﬁ;'t’y [3.3.2_3_], [3,3__.'-2_6] to [3.__3.2_7]), section 3.3E (pariicudarly
[3.3.33¢d)p), [3.5.7] to [3.5.14], section 3.5B. and section 3.64: Appendices
5.3.8,5.7.5 Figue 5.7, 5.13.7-5.13.20, 7.4.9, 8. 1.1-8.1.1 1, and section 8.3};

and




(d)

(e)
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B [GPC.001.005.3632], [GPC.999.001.7348], [GPC.001.005.0401), and
- GPC:999.001.2518].

all 'or'-mosit of the geotextile:

(i} end:ed at approximately the toe of the Wall;

(i) Waé not installed at sufficient depth into-the seabed as to be likely to prevent
-.baékward ‘eroston p’iping from the lagoon into the foundations of the Wall once -head
pre;sure. began to increase as:

(1) the existing geotextile liner became clogged and increased (albeit
I_ inadequately) the impermeability of the Perimeter Wall; or
(2) Filling Operations commenced or-continued;

Particulars

The Plaintiffs refer to:

A. {Rowel 3.4.9(e)=(¥), Sections 3.3D, 3.5C, 3.6B, 3.6C, and 3.7, [3.22.36] to

. [3.22.39]; [5.13.12] to [5.13.16], [6.24] [63.1] [6.63] [6.6.6] and
[7.4.9()], Figures 8.1.2, 8.1.7, 9.14.13}; and

B.  [GPC.300.025.8321}; [GPC.300.025.8322], JGPC.300.025.8323]

[fGPC.300.025.8324], [GPC.300.023.8323], [GPC'300.023.8326].

in the premises in (a) e {d).— the geotextile liner was not fit for the purpose of sealing ihe
Perimeter Wall.
Particulars

The Plaintiffs refer to:

A Finding 5 of the Independent Bund Wall Review, “the design of the bund wall
with respect to the placement and restraint of the geotextile livier did not meet
ndustry best practice andfor recognised industry standards ™ -and

B.  expert évidence of {Rowel at [344], App 5 [3.9:6{f)[}; {Moslepl [1.4.2] and
[6.3.2]-{6.3.4]}.

127. Fuither and in the alternativé to paragraph [126], by not later than mid August, alternatively 6
September 2011;

()

(®

the mud.waves adjacent to the Perimeter Walls showed signs of extensive erosion,

indicating:shear erosion of the' mud waves-and washout etosion and backwards erosion

_p:i'p_ing thﬁough ‘or under the Perimeter Walls;

significant plumes of turbid water were reported emanating from numerous points along
the Pefimetér Walls, implying washout erosion.and backwards erosion piping through or

under the Perimeter Walls;
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(¢} GPC had ;receive'd reports of:
(1 .exéessive levels of Prohibited Discharges through the Backdoor; and
(i) a li:kélihmd. that such Prohibited Discharges would contribute to major erosion of
t_hef'Westem Flats and the Northern Bank.
Particulars
A. The said reports were made to GPC's Project Maviager Peter O ‘Sullivan
: (O’Sullivan) and the Environment Sub-Committee by:
a.  GPC’s Environmental Specialist Approvals and Stakeholder Liaison
Keiran O'Neill (Q’Neill} on sundry dates between ubout March and
October 2011;
b, GPC’s Environment-and Approvals Project Management Jokn William
Broomhead (Broomhead) on suridry: dates during the period August to
QOctober 2011 and
¢, OGC Environmental Officer Brett Kettle during the peiiod to October
20H.

128. GPC did not, during the petiods referred to ini the paragraphs [126}.and [127]:
(a)  delay or pause F'ill'i'ng Operations pending. the steps outlined in (b} to (e) below;
. Particulars
A. GPC (except for temporary stoppages):
4. .continued to conduct CSD dredging when it knew the only place itwas
permitied o dispose of the dredeed spoil was into the Modified
Reclamation Area;
b .continued with Filling Operdtions, and
c., did not:
i. ceasedredging and/or Filling Operations; or
ii. implement adequate rectificationyworks inyespect of the Bund.
B, The Plaintiffs refer to the expert report of {Rowel ar {2.7.1.a]. [2.8.1].
[3.1.20], [3.44]~ [34.24], [3.5], [3.9.3]~ [3.9.5]; App [6.5], [6.6]},; {Rowe2.
[4.3.1] - [4.5.14]}; {Beckett, section 7.

()} adeq_Uatei)f- investigate the-extent of turbidity or any petential environmental impécts of the
Prohibited Discharges of Spoil from the Modified Reclamation Ares:,

{¢) astothe Backdoor —
(1)  install or direct Abigroup to install geotextile on'the Backdoor::

(i) direct Abi group or VODI to effect sealing-of the Backdoor using:
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“geotubes” being geotextile tubes filled with Spoil and laid horizontally up
the'inside face of the Perimeter Walls;

“Reno. Mat’tr.ess_esf".bei'ng heavy-mass geéotextile envelopes filled with rock
or Spoil and laid across the inside face-of the Perimeter Walls; alternatively

clean fill Cor any other Spoil):

(t'oigerher and severally remediaf sealing works) at all or in priority to other sections

of fhe Perimeter Wall;

4

Particulars

The remedial options of geotubes or Reno mattresses-[for the Perimeter Walls
generally) were identified to GPC by

a.  Golder in or about October 2011 [GPC.999.001,7354] at [.7339]; and
b, Geofabrics on -or about August 2012 [GEO.001.001.2478] and

[GEO0.001.001.2770].

The Plaintiffs refer to the expert report of {Rowel at [3.25.16] 10 [3.25.18],
[3.25.17], [3.25.18], [9.5.9] to [9.5.11]; [9.6.21], [9.1415] to [9.1417]
[9.17.4]}

(d). asto Perimeter Walls where geotextile was already installed:

(@

(i)

remove degraded, damaged. or dislocated (compromised) geotextile and reinstall

‘geotextile as described in (e) below:

reinforce uridamaged geotextile and avoid the geotextilé ‘being comproinised. by

implementing mitigation strategies such as:

)
(2

@
(5)

(6)
(7

A

B

adopting multiple means of remediation;

sealing the most critical locations in a timely manner;

develop an appropriate reinediation plan;

conduct regular inspection by an individual knowledgeable in the design and

installation of geotextiles;

where appropriate, arranged to -allow construction that was more effective.

undetwater;

delayed closure of the Perimeter Walls; furthér or alternatively’

correctly prioritise the sections of the Perimeter Walls for remediation.
Particulars

The Plaintiffs refer to and Fepeat the particulars under (¢) above.

As to the matters alleged in (ij, the expert veport of {Rowel: Séction 3.4

[3:4.4], , Section 3.44, 3.4.6},

As to-the mutters alleged in (ii1(1), the expert report of {Rowel: 3.4B; 3.4.9

and 3.4.12}.
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D. As 1o the matters alleged in (fi)(2), the expert report of {Rowel.: see section
3.4C (3.4.15) and 9.15.9;.

E As to the matters alleged in (1)(3), the expert report of {Rowel: 9.15.1,
 9.18:3(w) and (d)}.

F As to-the maiters alleged in (i)(4), the expert report of {Rowel: 3:23.3(b),
3.23.19, 9.15.8(a) and 9.18.3(c)).

G: As to thé matfers 'az’_lé__ged in (t'_z")(j_)-, the expert report of {Rowel: 3.22.57,
32307, 3.24.2(c)).

H. As to.the matiers alleged in (i) (6), the expert report of {Rowel. see 3.24.2(c),
. 361and74.3).

I As 1o-the matters alleged in (i5)(7), the expert reporf of {Rowel: 3.11.7 and
5241213

(&) asto -Per_iha gter Walls where geotextile was not vet installed:

(6 a‘dbpt’ a construction technique. of installing “Reno Mattresses™ being geotextile pre-
ﬁtt;e_d with . 1200R. staple fibre with excess geotextile on-sither side, supported by
rebar to allow adjacent matfresses to have overlap and with Spoil {or clean fill}
placed on top;

(i) adept a construction technique of installing; geotubes, ‘which involved filling
prefabricated geotextile tubes of approximately 40m length, 2m height, and filled
‘with Spoil (within about two hours) and stacked upon each other up the height of the
Wall, with an estimated construction time of 95 days;

| Particulars

The Plaintiffs refer to the expert réeport of {Rowel [9.17. 4]},

129. 'Tn:the premises set out in paragraph [ 128], GPC:
(a) did not take-adequate steps to take the General:Construction (Sealing) Precautions; and or
(by did not take any or adequate steps to take the Specific Sealing Precautions alleged in-
paragraphs-[114(c)] fo [114(d)].

1.2.4. Quality assurance (04} precautions
130. GPCdid notin fe!aﬁon to or during the design; construction or Filling of the Bund:
{&)  prepare and provide to Abigmup or its subecontractors or consultants a FPS in relatiorn to:
) thé-_perrneabilit)f-of Perimeter Walls upon their completion;
(ii)  geotextile liners in.or on Perimeter Walls
(b engage.._-aﬁy QA Reviewer to monitor and.advise upon:

(i) comp]iance between:
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(l) the geotextile application designs; or

(2) the construction of thie. Perimeter ‘Walls (including the application of

geotéxtiles),

-an(fi any oft

| a.  the Conditions;,
b, 'the Abigroup Coritracts; or
.o appropriate Australian industry practice;
(ii) ._co{]'lpliance between:
-(li the investigation, adoption or implementation of remedial sealing works; or-
(2) the sequencing of Filling Operations (and in particular, the application of clean
il or-other Spoil as sealing layers to sections of the Perimeter Wall dhead of
the Backdoor sections);
a‘n‘d any of:
| a the Conditions;
b.  the Abi_g‘ro‘up-.Co‘ntracts_’;..or
i appropriate-Australi'an industry practice;

(¢) take any or any adéquate step te halt, prohibit, and require alteration of designs or.
-cOn‘st'r_ut:t_ion methodoldgies that did ot ado__pt,.o'r_ achievé tlie substantive effect of, the
Specific-Sealing Precautions.

Particulars

4. GPC failed to provide for the. Conditions in the Invitation to Ténder and
Abigroup Contract hecause both the latter preceded GPC receipt of the
approvals forthe Projects attaching the Conditions.

B, GPC’s ‘profect requirements” as. contained in Section 3 of the Abigroup
Contract réferred only to perﬂ:‘ﬁ‘s and dpprovals that veere ‘forecast’ and
otherwise only referred generally ta the existence of the FLPE Project EIS
and DDP EIS, For exaimple!

a. by the Abigroup Contract, by Part L (GPC.999.001.0069], at [0173]),
GPC purported to require Abigroup to prepare an environmental
mardagement plan, which was ?_'_eq‘z_{f,'_'ed-'_ro address, nter alia:

i Description of Activities;

ii. Environmental Legislation and Approvals 7 Permits./ Licences;

1. Roles and Respohsz"biﬁ_tfes; and

4v. “Detail who is respongsible for ensuring the control measures are
undertaken, the verification af such actions .and a reporting

process.”;
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B.  The Abigroup Contract contained a copy of dbigroup’s draft
Environmental Management Plan, and a register of ‘Legal and Other
Reguirements "(GPC.999.001.0069], af [.0296]) which left detail of the
various the approvals blank or oted fat [L0339]) that various of the
approvals were “to be inserted”.

C. 1t was not until dfter’ substantial completion of Perimeter Wall construction,
i July 2011 (being about the timé of Bund Closure), that GPC first attempted
to inform Abigroup of detail of the requirements of the Conditions,

D It was not until 5 dugust 2011, approximately one month afler the Bund

| Ciosure thar-Abigroup provided its Environmeirtal Management Plan Rev 03

[GPC.001 004.3450], vehiich set out various details of the Conditions.

E. The Plaintiffs refer to the expert reports of-

w {Beckett [188], Section 5.1.2 [196]-[197]3:
b, {Beckett, Sections 5.1.3 [198]-{217], section 5.2.2 [224]-[226]};
. j{Rowel [3.1.24]-[3.1.32]}

In the premises set:out in-paragraph [ [30], GPC:

(d)  did nottake adequate steps to-take the General Construction (Sealing) Precautions; and/or

(h) did not.take any or adequate steps to take the- Specific Sealing Precautions alleged in

paragraph [114].

Sealing Precautions — breach of duty

In the premises ?.et_ outin:.

{(a) paragraph [1233;

(6) par-agrapﬁ [125%;

(¢}  paragraph [129]; further or alternatively

(d) paragraph [131];

GPC breached-the Bunc_l'-Wo'rks.Dugf (together and severally, Sealing Breaches).

Sealing Breaches ~ causation of environmental harin
By reason of the Sealing Breaches:
(d) The geotextile finor was:

(i)  installed during the construction of the Perimeter Wall without takihg the: General
Construction. (Sealing) Precautions or Specific Sealing Precautions -as afleged in
paragraph [125] above;.

(iiy affected by the defects and damage alleged-in paragraph [126] above; and
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(iii) in ‘the premises — was materially ineffective to prevent Prohibited Discharges through
ot ﬁnder the Perimeter Wall;,
: Particidlars

':Thé Plaintiffs refer to paragraphs [123] and {126] above.

the 'rerned;ial sealiig work was. not undertaken adequately or at all;
P'rohibit'ec;l' Discharges were ablé to escape through and under the Perimeter- Wall.at high
flow rateg and for a much longer period than if the Sealing Breaches in relation to:
{i) thei:fdesign_of.-the_Perimetel_‘- Walls (including the application of geotextiles):
{(iD) theéicohstmct'io;f;-of the Perimeter Walls; further or alternatively
(i) .t_heéimpiementation of remedial sealing works;
kad n'ot-.o&:cur'red;_
. Particulars

Theﬁe Plainiiffs refer to the pariiculars under paragraph [68].

the 'Seaiir_lg Breaches meant that at all material times from not later than about 1J ul_y‘ 2611
(being approxilnate_iy the date when the Remaining Gap commenced to create head
pressure within the Modified Reclamation Area) the Perimetet Walls were unsuitable for
the purpose of preventing Prohibited Discharges from the Bund and into Harbour waters;
Particitlars
The P't'aifir{{ﬁ" Fefer to the expert evidence.at {Rowel Sections 3.3, 3.54, 3.5B, and
3.7

(togethier and severally, Sealing Failure Impacts); and

()

in the: premises in (¢} and (d), the Sealing Risks eventuated.

134. By reason of the Sealing Failure Impacts the Group Members suffered loss and.damage (as alleged.

3.

inr Section [L.] below).

But for the Sealing Breaches:

()

the Sealing Failure Impacts would not have eccurred;

()  atall; alternatively

(i) to the extent that, and for the duration.over which, they in fact occurred; and

in the-premises in (a):

(i) -th‘ei‘ Contamination Effects would not have accumulated sufficiently to ¢ause

environmental harm; and
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J.I.

137.

J2

138.

(D) ﬂw? Group Members would not have suffered the Group Members* 1oss and damage.

In the premises é]leged in this Section [1], the Sealing Breachss by GPC were a cause of the Group

Members’ l'os_s_--z;nd damage.
SUBCLAIMS < COMMON LAW DUTY OWED BY GPC —

Subclaim Risk of Harm
At all material tiimes, there was a risk that-a failure by GPC or those under its direction and-control
to take rEasonaﬁg_l'é care in the dredging,' disposal, and retention of dredge spoil during the Projects
would:
(a) causeor ﬁllo'w to occur Prohibited Discharger
(b} result ina?t decrease in the water quality of Affected Wat_ejrs;
{c) cause darfiage to the-marine ecosystém in Affected Waters-and résult in a decline in orloss:
of Commiercial Species in those waters; and
{d) -consequehﬂy, would cause financial loss to the classes of persons comprising orincluding:
(63 the._ Commercial Fishing Group Members; and/or
(ify  the Fish Handling Group Membets; and/or
(iti). ‘the Wholesaler Group. Members;
(such class being the Subclaim Duty Class, and for the-avoidance of doubt the Plaintiffs
are persons within the Subclaim Duty Class),
{the Subclaim Risk of Harm).

Particulars
The persons under GPC’s direction or controf inclided contractors under its

Management.

Reasonable foresecability and vulnerability
At all material times:
(a)  the Subclaim Risk.of Harm was reasonably foreseeable to GPC;
Particulars
:The Subclaim Risk of Harm'wus foreseeable bj_-ffeusb}:zré_f:
A the matters pleaded ini Section.D dbave;
B, GPC’s experience in the management.and operation of the Port; including
the previous conduct of dredging and disposal operafions in the Harbour;
C: the informafion in the Conditions that the dredge sediment contained

potentially bioavailable metals and/or PASS and/or ASS;
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D..  the information in the Conditions that ihe mudflats adjacent 1o the Bund
contained PASS muterigl;
E the informetion in the Conditions that there was arisk that the project sworks
: could adversely impact Affected Waters and/or the marine ecosystent within
Affected Waters and that those risks had been identified -and sought to be
addressed in part by the Conditions; andior
F the information in the Conditions that adverse environinental impacts as
. described in (E) could result in financial losses to cammercial fisheries. See,
Jor example; Qld Dredging and Disposal Praject Approval, condition 20
(Schedule 3)!
"GPC niust mitigate all. re_a_sondﬁb}é financial losses to existing commercial
fishing operators attributdble to the marifime development in the Western
Buisin of the Port of Gladstone. This is. to-caver tempaorary-aid permanent.

loss-af access to fishing areas and marine fish habital,”

(b} GPC was E:engaged.i’n_. or in the Management of, an inherently dangerous; activity, being the
dredging .ancl disposal of dredge spoil material, including ﬁatf_:_ria]'_ containing potentially
bicavailable metals-and/or PASS and/or ASS;,

(¢) GPC was subject to some orall of the Conditions;

(d)  the dredging and disposal of material as part of the Projects:

(i)  was'an inherently dangerous’ acfi\fity, being the dredging and disposal of material
containing potentially bioavailable metals and/or PASS and/or ASS;.

(i) ca.rfied witly it the risk of harm to at least the Commercial Fishing Group Members
and/or the Fish Handling‘ Group Members and/or the Wholesaler Group Members,
ea‘¢l1 of whom were likely to be financially. vilnerable to the availability of
Commercial Species inhabiting Affected Waters;

(¢) the location and identity of persons and businesses Jikely to be directly impacted by a failure
by GPC to take reasonable care, being the Claimants, was reasonably ascertsinable by
GPC;

: Particulars
The fact of boats and businesses operating in the Port and the Affected Waters,
Ca'tcf:-‘kftzg.-ﬂ?‘ processing Commercial Species caught in Affected Waters, sioring,
transporting or-wholesaling Commercial Speciés was contempldted or cught fo

!z_mije been contemplated by GPC in pursuing e Projects,
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as o_wner-fand.:_operator- of the Port, and the authorised proponent of the Projects, GPC had
the 'pr'actiézal_ ability to exercise a high degree of control in relation to the Gladstone Port
Projects. so as to avoid or alleviate the Subclaim: Risk of Harm;

the S’ubc]faim Duty Class could not direct, control, or influence the manner in-'which GPC
Managedéor used the Bund;.

the: -Subcl?aim Duty Class. had. no ability, or alternatively. io practical ability to protect
thems’elwés from the Subiclaim Risk of Harm;

the Subel éim Duty Class was _d'ep'ende.nt on GPC taking reasonable careto-avoid or alleviate
the Subpl%im. Risk of Harm; and

the Subcl;;airni Duty Class was accordingly highly vuinerable to harm from'the manner in

which GE_C-'managed or uséd the Bund,

J.3. Subclaim Risk--‘r}flfarm not insignificant

139. At all material times, the Subelaim Risk of Harm:

(a)
(b)
()
(d)
(e)

H

(2

was. obvidu_s_;_.

was 'exteﬁs_iveiy documented in the studies and reports anti'c'ipatin_g, and the:Conditions for;
the Projects;

was rec'ognised by GPC in its works planning and monitoring systems for the Projects;
concerned a risk of potentially significant:damage to the local maririe envitonment;
concerned a risk of potentially significant damage to a marine environment that supported
a large commercial fishing, fish-processinig, and fish wholesaler industry;

concerned. a risk that, by reason of the matters réferred to in sub-paragraph (¢).above,
involved & tisk of significant. disruption of and economic losses. within the said affected
fishing industry;

in the _preﬁii'ses_ .in'sub-paragraphs (a) to (f) above, was not insighificarit.

Particulars

The plaintiffs. vefer to section 9.0f the. CLA. The Subclaim Risk of Harm was
sufficiently likeh: that there were atl eas.f._jbur ‘nianagement’ _pt'_ s, a}_:ie}ide'd; for time

fo time, Jormulated for the Projects, as set out in paragraph 18(a) above:

J4. GPC Subclaim duty to take reasonable care

140. By reason of the matters pleaded in Sections [1.1] to [J.3] above, GPC in managing or using the

Bund owed a duty to the. Claimants to take reasonable care to prevent:
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(a)
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132

water andi_sediment_' (including PASS. sediment) escaping through and under-the Bund Wall

{Base D’iév.ch_arge)_, and dredge spoil deposited into the Bund escaping from the Bund
(together ) I'.Wit.l"l Base Discharge, being Bund Fill Discharge); and

further. and alternatlvely, Prohibited Discharge,

(Subclaim Blmd Works Duty).

Particulars.
.GP;_C"-S auty in respect .ofmanagi??g the Bund inchuded Management as defined in.

pa;?agmpk [H4(1] above.

SUBCLAIMS < PRECAUTIONS.AND BREACH

Precautions

At all materlal tlmes it was reasonably foreseeable to: GPC that the Subclaim Risk of Harm was

llkely to be materlal]v reduced if" GPC by its officers; servants and agents {including in the

Management of contractors) took reasonable care to:

(a)

(b

()

comply with the relévant piovisions of the EPBC Act, EP Act, and the Conditions;
Particulars.

The plaintiffs refer to the Conditions sef outin Section D herein, section 134 of the
EPBC Act referred to in the particulars to paragraph 41(b) above read with

see.ti on.142B there A and section 319 of the EP Act referred to'in the particulars to
paragraph 43(a) 43(aj4 above, as well as section. 10 of the CLA,

comply with the Dredging Management Plan, conditions 6.12 ta 6.1.9 of the ASS

Management Plan, and the Water Quality Management Plan to ensure that:

(i)  water quality management would avoid release of sediment from the Bund into
'recéiving watets;

(i) all. deteriminations of -water quality were carried ‘out on samples that were
tepresentative of the discharge and made in accerdance with the DERM Monitoting
and Sampling Matiual 2009;-and

{iity untreated PASS in the free water area of the Bund would be maintained in a-saturated
stat_e- and would not be exposed for a period in excess of 0.5 hours on any tide cycle;

ensure that no contaminants were released from the Bund to any waters or the bed and

banks of any waters (incl udin'g groundwater) without authorisation;
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()

®)

(2)

(h)

]

&)

(k)

Mm

(m)

(n).
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ensure that PASS and ASS were managedto-ensure that contaminants were neither directly

nor indirectly released from the Bund to any teceiving waters;

ensure that any direct or indirect discharge of anything within the Bund. incl uding water or

sediment; would not cause:

(i} _an;;} environmental haiin; alternatively
{ii) harm to the biota, marine and aquaﬁc-'life; alternatively
(iii) ad'\}erSely impact on water quality objectives; alternatively.

(iv) -seciiment'buil_d up,

in Aﬁé‘étéd ‘Waters;

ensure that contaminants.resulting from dredge sediment disposal were only released to

surface \)i_féaters at the north-east corner of the: Bund;

ensure that no Prohibited Discharge (including Base Discharge and Bund Fill Discharge)

escaped;.

conduct él]_reclamati('m works under the Dredging and Disposdl Project and Port Expansion
Project m a manner to ensure that no enviroamental harm' was caused;

take:all reasonable and practicable measures to prevent and/or minimise the likelihood.of
environmental harm, alternatively harm to the biota. marine and. aq:uatic life, being caused
in At‘fecfed Waters:

ensure that the release of water-borne contaminants from the Dredging and Disposal Project
did not cause-an environmental nnisance in Affected Waters;

in Cifcuﬁl'stances where it was aware or ought reasonably to have been. aware at the
commencement of cutter section dredging and Bund Filling Operatiots in the Period that
material :;envi'ronmental harm (alternatively, serfous environmental harm, alternatively’
harm te the biota, marine aid aguatic life) in Affected Waters was being caused; cease
dredgi’ng'operat_i011s-' and Bund Filling Operations until the cause of the environmental harm
had beeﬁ-re_ctiﬁe_d-;

immediately take all measures to mitigate the environmental risk or the impact if any
envﬂironmentél incident occurs or if an environmental risk is ideitified, as:a result of the.

Burnid Filling Operations;

stop dep@siting dredge material in the Bund if the Bund Wall was or became not sound so

as to prevent material, including fine sediment, from leaching through-the Bund Wall
causing environmental harmt or reducing water 'quality._;
undertake. any or adequate and/or gffective hydrodynamic and plume modelling during

dredging;

(Subclaim Precautions).
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k.2, Failureto take j._rregautions

K.2.1. Failure to halt oi'r remediate Bund Wall construction

142, From on ot around 1 July 2011

143.

(a)

(b)

(©)

(d)

(e

(D

()

the. base ‘of the Bund Wall was insufficiently deep or impermeable to block the

palcachar@nels_ under the Bund Wall;

Lmexpecte_éd: "piping" of water and sedimenit occurred through the paleochannels undet the

Bund Wai'i;

the geote)'_;tile' installed during fhe ¢onstruction of the Bund ‘Wall was:

{i) 'ba_liooﬁin_g off the Bund Wail during spring tides and thereby compromising the
'str@c-ttl'ra] and functional integrity of the Bund Wall;:

(i) bur;c'hingiand teating in soine areas of the. Bund Wall, and thereby compromising the
Str_f_ictura_]" and functional integrity of the Bund Wall;

by reasonﬁ of the matters in sub-paragraph (<) above, the geotextile was not effictive to

prevent sédim_ent'passing- through, under, or-around it;

thegebt’eﬁt’ilé, combined with the piping referred to'in subparagraph (b} above, meant that

the Bund. Wall was i"ri‘_c‘apable of preventing large quantities of the dredge spnil_ p]ace‘d

within the Bund from leaching out of the Bund;

the water flows through-and under the Bund Wall were eroding sediment and mudflats

within and adjacent and/or adjoining the Bund, which sediment (including sediment trom

mudflats) contained PASS material; and

Base Diséhar_ge was escaping through and under the Bund Wail at high flow rates. causing.

contamination and excessive turbidity in Affected Waters

(Bund Defects).

From on or'about 1 July 2011, the Bund Defects:

(a)
(b)

eaused or allowed the escape of Base Discharge into Affected Waters; and thereby

caused'a decrease'in. the quatity of the water in Affected Waters, including:

(i) increased turbidity;

{ii), incfeased contaminants, including heavy metals; and

{iii) presence of algae blooms.

Particulars
A Frome-d July 2011 or shortly thereafier as the Bund Wall néared completion;

the velocityof the Bise Discharge ﬂz}'azgg;ﬁ and wnhder the Bund Wall increased
due to the pressure of water within the Bund increasing which in turn

exacerbated the rate of turbidity and contamination of Affected Waters: As the
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construction process of the Bund Wull neared completion, the areq through

which water could flow ouf of the Burnid became smaller which resulted in an

increase in yeater pressure within the Bund. This incredsed pressure caused

Base Discharge to.pass through the base of the Bund Wall and exit into the

Harbour

144, In the p'er'i'od'- 1 ?U!y 2011 to.at least 31 March 2012, GPC was. aware, became ‘aware, or ought;

reasonably t_q.ha;ye- been aware of the matters pleaded in paragraphs [142] to [143] above.

Particulars

The matters pleaded in paragraphs [142] fo [143] above were knovwn or ouglit

reasonably fo have béen known by df least the following individuals in GPC's
maviagement: the Environwmental Praject Manager, Broomheéad, the Dredging
Project Manager, Mick Jorgensen (Jorgensen), and the Project Manager:.
Dredging and Disposal Project; O 'Sullivan.

Broomhead became aware of the matters pleaded on orabout 1 July 2011,

whereafter he raised the warters with O'Sullivarand Jorgensen,

Further, in the period. 1 July 2011 to.at least 31 March 2012:

a.  Enviropmental consultants engaged by GPC, Vision Environment,
identified extremely high héavy metals levels in oisters and test
samplers: These r’ecordf?zgs. of water Swith heavy metal contert weré
particularly high in areas surrounding the Bund Wall.

b, Vision Environment identified that toxic algal blooms were forming.
arvund the leaking Bund and through the Harbour waterivays.

& GPC took and had in its possession aerinl photographs of the algal
Bloons.

d. Research by the National Research Centre for Environmental
Toxicalogy (ENTOX).was conducted that showed that turtles {and likely
dugong) were dying of heavy metals poisoning. Some of the heavy
metals found in the. furtles -blood were the same as the elevated levels
recorded-by Vision Environment near the Bund Wall and dredge sites
B July 201 1.

£ GPC was investigating visible leaks and sediment dis cfiaf‘ges Jram.the
Bund to determing the extent-of the leaking.of water and sediment out
of the partially constructed Bund Wall.

The Plaintiffs also refer to paragraphs [69], [70], [71], [ 74] and the

particulars subjoined thereto.
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145. Priorto the cios{;re- of the Bund Wall on or about 21 July 2011, GPC"s management was informed
by staff "respon'sihl'e for the Projects that or to thie effect that:
{a)y the Bu_nd.;was incapable of preventing:
(i) Base Discharge:or Bund Fill Discharge; further or alternatively.
(i) .Pr{’ghibited Dis¢harge;
{b) tlije"only r;fiethod to rectify the problems was ta:
(i} disinant_le part of the Bund Wall and install a geotextile under and in the middle of
theiB und Wall; and/or
(i) concrete the face of the Bund Wall.

Particulars
A 'The‘s’i‘aﬁ _rfgfér‘?ed to above included O'Neill and Broombead.

B The mctters _p_feaded} above were known or oagkf fea.s"andbhf 1o have been
 Inown. by at least the following individuals within GPC's management:
Broomhead, Jorgensen and O 'Sullivan.

C. | The Plaintiffs do not otherwise kmow of other specific employees or
contractors who may have provided the said information, although it may be
fnferred that other staff or contractors.of GPC were aware of Such information
and had informed GPC management, by reason of the fact that the
tHformation:

a.  ‘was not confidential;
concerned the release of Prohibited Discharge being a matter of-
iportance fo those undertaking thie Bund Works; and |
. the alleged matters concerned maiters fypically raised at daily ‘site
meetings, ESC meetings, DTRP meetings and. Abigroup Weekdy Site
Meetings (af which meetings GPC representaiives. were present).
146. Despite having been informed of the matters pleaded in the preceding paragraph, GPC:
(a) pmcetfded to-complete the Bund Closure on 21 July 2017 by permitting the joining of the
two-euter-ends of the Bund Wall; and
(b) declined to or did not take any or any adequate steps to:
(i) .qr(i_er a halt 1o constiuction of the Bund o Bund Wall; or
(i) .di'rgct-that remediation works be planned and implemented to ensure the Bund was
capable of:
{1y retaining dredge spoil to be deposited within it; and
(2).  preventing:
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a. Base Discharge and Bund Fill Dischiarge from escaping; further or
alternatively

b, Prohibited Discharge from escaping.
K.2.2. Use of defective Bund

147. Oun oraround '.'6_"$eptemb6r 2011:
(ay GPC .was.fa“-’are; or ought reasonably Have been aware, of thé matters pléaded in paragraphs
[142] to [145] above; and

(b) .Ei]]i_nng;}erations commenced.

Puarticulurs

A 3: The matters pleaded. in paragraphs [142] to [145] above, were known of
. pught reasonably-to have been known by at least the following individuals in

GPC’s mandgement: Broomhead, Jorgensen, and O 'Sullivan.

B.  Benveeri Sepreiber 2011 and September 2012, the Jollowing (approximdte)
volume iof material was dredged by cutter suction dredges and.disposed of

within the Bund gach month;

a.  September 2011 300,000 m3
b October 2011 160,000 m3
. November 2011:800,000 m3
4. Decembeii 2011: 300,000 m3
e.  January 2012: 300,000 m3

£ Fehruary 2012: 500,000 m3
g March 2012; 260,000 m3

h April 2012: 380,000 m3

i May2012; 30,000 m3

oo June2012: 140,000 m3

£ July 2012: 700,000 3

L August 2012 490,000 m3

m.  September 2012: 950,000 m3
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148. From on or'arouild & September 2011, Bund Fill Discharge (further and alternatively, Prohibited
Discharge) imrriediafeiy began' to escape in significant quantities from the Bund at various

locations. along fhe.- Bund Wall and, in p_arﬁcular, at its northern section.

149. The escape of Bund Fill Discharge (further and alternatively, Prohibited Discharge) referred to in

paragraph [ 48] was a result of the Bund: Defects.
K.2.3. Repair and Remedial Attempts

150.. On 16 Septem_bdir’fzﬂ} 1, DERM issued GPC with a non-compliance notice after elevated turbidity

levélswere i:denftiﬁ ed in the area of the Affected Waters adjacent to the Bund.

151.. The elevated ti.'_n‘iaidity’ levels resulting in the non-compliance notice were. caused by the.escape of -
Bund Fill Discharge from the Bund-inito the Affected Waters as-a result of the Bund Defects.

Particulars

A BMT WBM Engineers memovanda fo GPC dated 2 November 2011 and 24
November 201 1.

B, The Plainfiffs refer to and repeat the matters pleaded at paragraphs [68],
[127]; [133], [143] and [143] above.

152, On: 16 September 2011, Fisheries Queensland issued a disease and quarantine emergency
declaration pursiiant to s 96({1) of the Fisheries Act causing the temporary closure.of the Harbour
and the surrounding area to all fishing.

Particulars

A, Fisheries (Gladstone Harbowr and Surrounding Watérs) Inergency Digease.

and Quarantine Declaration 2011 made under the Fisheries Act.

B. The declaration prohibiting the catching of fish in:the declared guarantine

area, which was declared to constitute;

a-  the area boimded by aline from: (A} from Division Point on Curtis
Island to the northervimost point oi.the southern bank 6f Deception
Creek at the northern end of The Narrows; (B) then south qfong the
shoretor Richards Point on Rodds Peninsula; (C) then directly to North
Point Facing Island: (D) then directly fo the northiern end of South End
jery on Cintis Island; (E) then along the southern. und western

Joreshores of Curtis Islund to Division Point;




h, all "n?a{eﬂi_'*q}_f;sﬂsu&;jec‘f. todidal fnf?ue_nce ﬂo}dg’fng_.-fn!o' the area mentioned
in the preceding subparagraph of these particulars;
c: between 20 September 2011 and 7 October 2011, the Harbour was

temporarily closed for fishing,

153. In or around Ot;fto'ber 2011, in an aftempt to seal the Bund Wall and prevent further Bund Fill

Discharge, GPCi commenced the construction of an internal sand wall within the Bund.

154, By around M’ay.; 2012, GPC had completéd construction of the iriteriial sand wall intended to
minimise the v.oil_llm'e of sediment escaping the Bund,
‘ Particulars
Independent Review af the Bund Wall at the Port .of Gladstone: Report on
Findings (April 2014), page 17, [GPC.001.005.3489], ar [.3519].

155. 'The said internal sand wall did not stop the leakage of Bund Fill Discharge.

156. As-part of its efforts to remediate the Bund Wall, GPC also sought to seal the Bund using dredge
sediment. It started with the seuthern'cell and subsequently attempted-to-seal the tiorthein cell.

Particulars

The P!af;:r’iﬁ% repeat.the particularsto paragraph [73] ubove..

157. Inoraround August2012, GPC notified governmeént authorities that it had completed its attempts
to seal the Bund: Wall.
Particulars

The Plaintiffs répect ﬁ}e'pix)‘:_‘fcédd?‘&- to pinagraplr [74] above,
K.2.4. Bund Filling continues

158. At the time of the_ commencemerit of Bund Filling Operations on or ardund 6 September 20171
and continuing until & date not presently known to the Plaintiffs and Group Members but no earlier
than August 2012.(Filling Period):

{a) the Bund 5'Wal'l' was incapable of retaining substantial volimes of the dredge sediment

deposited within it;
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159.

(b

)
(d)

]
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Particulars

A The porosity of the Bund Wall exceeded that contemplaied by GPC and the
. subject of the-approvals. comprising the. Conditions due fo (at.a minimum).

a, the mud-wave technique (vefeived to'in paragraph 52 above) fuiling to
adequately limit the Bund Fill Discharge through the paleo-channels
at the base of the Bund; and

& the geolextile fuiling to contain the flow of Bund Fill Discharge through
the Bund Wall.

B. The Plaintiffs refer 16 expert.evidence at {Rowe Sections 3.5, 3.54, 3.3B, and
37 |

C. The Plaintiffs refer 1o paragraph [142] ubove dnd the particulars of
: paragraphs [126], [1'2 ?] and [143] above.

Bund F ilzl' Di'scha'rge, inc]'uding PASS and/or ASS material, was leaking into and
c._ontaminéiin'g Affected Waters;
sig‘niﬁcaﬁt Bund Fill Discharge plumes radiated out from the Bund into A ffected Waters;
Bund Fi'lli Di'sc-harge_ leaking from the Bund was causing or was likely to causé material
harm to the-biata, marine and aquatic life, and, in particular, to the Commercial Species in
Affected Waters; |
Purticuldars
The Plaintiffs refér to Section [L] below.
rem_edi'atipn works undertaken or caused to be undertaken by GPC were not effective to
remedy the Bund Defects; and
GPC was aware or cught reasonably to -have’be’enz-aware of the matters pleaded in sub-
paragraphs [158¢a)] to [158(e)] above.
| Particulars
The Plaimtiffs refer to and repeat the-martters pleaded ai paragraphs - [69],
[70]. [71(B)] fand the particulars subifoined thereto), [74], [127] and [145]
above, and the particulars sub-juined to paragraphs [144] and [147] above.

Despite GPC. being aware or having ought reasonably to have been aware of the matters pieaded

in the preceding paragraph; in the Filling Period, GPC (except for temporary stoppages):

(a)

continued to conduet cuiter suction dredging whern it knew the only place‘it was permitted

to dispose of the dredged spoil was jiito-the Bund;

(b)  continued with Bund Filling Operations;

(©)

did-not:




141

(i ccafse'or cause to be ceased dredging and/or Bund Filling Operations; and/or
(i) im;_ilement of cause-to be implemented adequate réctification works in respect of the
'Buijd or the Bund Wall.

K.3. Subclaim 'Ris_k_.—z breach of duty

160. Inthe cir_ctlmstdhces pleaded in paragraphs [142] to [159] dbove, GPC by its officers, servants

and dgents '(i'I'lClldeing_ in Ihe.-M'an'a_g'ement-of contractors) unreasonably Tailed to;

(a)
(b)

()

(d)

®

®

(8

(hy

(i)

comply wnh the relevant provisious of the EPBC Act, the EP Act, and the Conditions;

comply wlth the Dredging Management Plan, conditions 6.1.2 10-6.1.9 of the Acid-Sulfate

Ma’nag_er‘r’ient' Plan, and the Water Quality Management Plan to ensure that:

(&) wa‘;e_r quality management. wonld avoid release of sediment from the: Bund into
r.ec_fi’:iviﬁg waters;

@) all déterminatiens of water quality were carried out on samples that were
-rcp}’esantative. of the discharge and made in accordance with the DERM Monitoring
.a'n't_i Sampling Manual 2009;

(ii) untreated PASS jn the free water area of the: Bund would be maintained in a saturated
state. and would not be exposed for a period inexcess of .5 hours on any tide eycle;

ensure that no contaminants were released from the Bund to any waters or the bed and

banks.of any waters ( including groundwater) without authorisation;

ensure that PASS and ASS were:managed to ensuré that contaminants were neither directly

nor indirectly released from the Bund to any receiving waters;

ensure that any direct or indirect discharge of anything within the Bund, including water or

s_vadinflent,_E would net cause: |

(i)  any environmental harm; alternatively

(if) harm to the biota, marine and-aquati¢ life; alternatively

{iii) ad\%ers_ely impact on water quality objectives; alternative ly

Gv) sediment build up,

in Affected Waters;

ensure thét'contaminants resulting frorn drédge sediment disposal were only released to

surface w:ater's at the north-east corner of the Bund;

ensure-that no Prohibited Discharge (including Base Discharge and Bund Fill Discharge)

escaped; -

conduct ali reclamation works under the Projects in a manner to. ensure that no

environmental harm was caused;

take-all reasonable measures to prevent and/or minimise the likelihood of harm to the biota,

marine and-aquatic life, being caused in Affected Waters;




)

(k)

M

()

)

(0)
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Particulars

A. Until the Bund Defects were rectified GPC should have stopped, or cause to
. have stopped, the following:

a. dredging:
b. disposal of di.'eéc’ge' spoil into the Bund,
c.  filling the Bund,

en_surejtha:ﬁ_t_ the release of water-borne ¢contaminants from the Dredgingand Disposal Project
did not cajﬁse ‘an environmental nuisance in Aftected Waters;

in circ‘um}s_tances- where it was aware or ought reasonably to have been aware at the
conimen_c%:ment of cutter section dredging and Bund Filling Operations in the Period that
raterial éllv'ironmelltal' harm (alternatively, sefiois environmeéntal harm,, al'tem‘ativel_y-
harm to t'}é_e biota, marine and aguatic life} in Affected Waters' was being caused, to cease
or cause te be ceased dredging operations-and Bund Filling Operations until the cause of
the enviroghment_ai harm had been rectified:

imme'diatély take all measures fo mitigate the environmental risk or the impact if any
environimental incident occurs or'if an-eénvironmental risk i identified, as a resnoit. of the
Bund Filling Operations;

cedse or cause to be ceased dredging and Bund Filling Operations when it became aware
that those’ activities were cauaing' nmaterial or serious. environmental harm, alternatively

increased the risk of environmental harm;

“stopor cause to be stopped depositing of dredge material into the Bund at a time and. in

citcumstances where the Bund Wall was to the knowledge of GPC not sound so as to
prevent miaterial, including fine sediment, from leaching through the Bund Wall .Cauéin;g__
environmental harm or reducing water quality; and/or
uridertake: any or adequate and/ot effective hydrodynamic-and plume modelling during
dredging.
Particulars
A, - The failures referred to in sub-paragraphs (a) to (0} above are fo be inferred
Sfrom the ‘excessive turbidity in the waters surrounding the Bund and in the
Affected Waters,
B - The Plaintiffs refer to GPC's vbligations andior duries 36t our in Section D
and paragraph 140 above.
C. - Further and better particulars will be provided following the service of expert

-evidence and/or completion of interlocutory processes.
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161. Inthe -circ-umstaflces pleaded in the preceding paragraph, GPC breached its Subclaim Bund Works
Duty to the'Claij:nants (the Subclaim Breaches).

162. By reason of thé-Suh_cIaim' Breaches, from on-or-around 6 September 2011 Bund Fill Discharge

escaped into Affected Waters (the Subelaim Impact).

L. CAUSATION A-ND LOSS IN RESPECT OF GPC’S BREACHES OF DUTY
163, The:
(8) Modiﬁ_c_:atii.on Impacts;
(B) Mu‘d\i?avé: /Paleochannel Empzcts;
(cy Sealing Ffailure Impacts; further or alternatively
(d) Subclaim ;f:-lm_pact, .
_(e_ach .individuaf_iy; further or a'l'temati'\_f.e'ly_,' collectively) caused in the Harbour waters, by means
of Prohibited _D'i;sch_ar_ges:
() incé:r‘eased-vol umes of’
(.]_)5 ~sus__pended sediment;
@) p_arﬁcu_la_té (undissolved) metals bonded to or forming part of suspended
sediment:
(i) disturbange and resuspension of anoxic PASS sediments
Particulars
A “dhoxic” refers to thie zero-oxygen layer of sediment’ below the natural
surface: of the seabed. The anoxic layer under and around the _Il»fod{ﬁed
Reclamation Area. existed a few centimeires below the natural swrface and
was readily eroded by Prohibited Discharges from thie Bund or the changed
current flows vesulting from the inodified sZz‘ape' of the Bund as built — sée the
particulars. to paragraph 43(a)(iii) above.
B.  ThePlaintiff§ refér ta:
a.  Paragraphs  [43(b)(iv)], [43(c)], [68] and [69] {and particulars
subjoined theieto) above;,
B Hhcreases in turbidity recorded in;
i. the Bund Wall Independent Review (JGPC.001.005.3489] at
[3495], [.3516} and Findings I and 6 at [.3496]-[.3497 ]};
ii. BMT WBM report to GPC dated 2 November 2017
(fGPC.999.001.2960] at {2963]);
c. {Hipsey2 at [22] to [29]; [36] to [37] and associdted Figures} and to
{Hipsey3 at [15], F19], [35] and [37] and associated Tables and

Figures}.
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The Plaintiffs cannot otherwise specify the dates ar levels of the increases in
tyrbidity (as those matters are information that was either not obtained by
GPC at the time of the increqses of turbidity in the Harbowr waters (which
may be inferred by reason of GPC’s failure to-disclose such mformation) .or

is otherwise information not in the Plaintiffs ' possession).

by ?Ea_son_ of the matters in-(} and (ii):

@

G
o)

(5)
{6)

increased turbidity;

réduced light to:

a. benthic (seabed) organisms including seagrasses:
b, plants living in the water:column;

e 'organisms living in the water column;

smothering of seagrasses;

reduced photosynthesis in:

a 5Eagrasses;.

b -plants living in the water-column;

scouring of the seafloor;

b_y reason of (3), alternatively (4), further and alternatively (3)~loss of habitat

for-other benthic organisms;

(the Particulate Effects);

non-particitlate changes (Chemistry Effects) including:

(1

(2)

(3).

increased levels of dissolved metals;.and

Particulars
Erosion and resuspension of the anoxic laver exposed reduced metals o
dissolved oxygen in Siujfhce. waters, resulting in oxidation avid dissolution af
inorganic sulfur minerals that bind particulate metals, in trn resulting. in
increased acidity and increused levels of dissélved meials in the waler;

{Mosleyl [3:4.1]. [3.5.5], [3.6.2] and [6.2.9]-[6.2.117}.

increased. levels of dissolved nutrients including ammonium and phosphate;
and

Particulars
Disturbinig and dfspfacfhg the sediiment Jiad the effect qf-dr's’fw"bfng' and
displacing sediment pore waier which comtained dissolved nutrients and

metals; {Mosleyl [3.4:1], [5.7.7], [6.2.18], [6.3.21]}.

increased acidity;
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Particulars
The Plaintiffs rely on the expert evidence of {Mosleyl at [3.5.5]. {3.6.2];
[5:3.3], [6.2.13]. [6.3.19]}.

(4) réduced levels of dissolved oxygen.
Particulars
Dissolved oxygen in the water was rediced by reacting with reduced-chémical
species that were contained in the anoxic layer of the sediment. {Mogley]

[3:3.4], (6.2.17], [6.3.20]):

164, By reason of-‘theé_ tidal :and current flows around and out of the Harbour:
{a) the..ParticiﬂatéEffeds spread:
‘0 thr_é}_ughom the Harbour watérs; and
{ii) o_ut;(.)_f the mouth of the Harbour into the Affected Waters:
(1): ifLanortherly direction up the east coast of Facing Island: and
_(2)5 in an easterly direction toward the Bustard Head Scaliop Replenishment
Area; and |
{b) the:Chemistry Effects spread:-
(i)  throughout the Harbour waters; and
(i)  outofthe mouth of the Harbour into the oceanic Affected Waters,
Paiticulars
A {Mosleyl at [1.4.1], [F4:2], [6.227-11], [6.3.10 - 18]},
B. . {Hipseyl, [137] and Figure 31, [143] and Figure 32], [146] and Figure 33,
[147], [133], [174] to [177], [179]}.
C.  {Hipsey2, at [13] and Table 1, [16] and Figure 3, [38]}.
D.  {Hipsey3 at [37] and Table I, {38] to [41], [43]. [44] and Appendix B}
E. {Wettle at page 427, .

165. From on or 'aroqnd'G September 2011 to 18 June 2021, the Particulate -Effect_s and the Chemistry

Effects (collectively, the Contamination Effects), being types of Prohibited Discharge Bffects:
{a) adversely.affécted the ecology of Affected Waters;
| Particulars
A The ecological effecis are described above in paragraph [163].
B The Plaintiffs furtherrefer to the expert evidence of ~
a.  {{Fridat [5.2.99], {5.2.100]. [5.2.101], [5.2,107]. [5.2.114] -
[5.2.118], [5.2:133], [5.2.139], {5.2.140], [5.2.145].— [5.2.148],
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[5:2151] = [5.2.153], 5.335] = [5.3.38], [5.44], [5.416] - [5417],
[5.420] - [3.4.21]}; and

b {Loneragan [30] - (34], [336], [337). [346]. [347], [356]. [361]
[363] ~ [365], [370], [389], [396]. [423], [433], [453-460]).

(b) caused 'thé' deaths of or damage to the marine life. including the Comimercial Species, in

(©)
(d)
(e)

Affected Wa_ters_;.
Particulars
A The Plaintiffs refer to expert evidence of
- a {Frid [5.2.142], [5.2.45] - [5.2.48], [5.2.150], [3.3.18] — [5.3.23],
[3.3.35] - [3.3.36], [3.3.38], [5.4 4jj [3.4.5], '['5. 477, [: 417 -
[5.4:19]}; and
b.  {Loneragan [30]-[34], [336], [337]. [346], [347]; [356], [361],
[363] - [366], [370]. [389], [396]; [425], [433], [453-460]}.
B. - Further, the said dedtlis of damage (meaning loss of saleable condition) is to
be inferred from:
a The cateh data-analyses reparted by {Kiuckey Section 1} further or
'a;’:‘ern’aa‘fvefy
& The:statistical arnalyses reported by {Gordon] section 12.1}, and

{Gordon2 sectioris 4 - 6},

caused outbreaks of disease in the Commercial Species in Affected Waters;
caused inéreased incidences of parasitism in the Commercial Species in Affected Waters;
caused oﬁtbreaks-'of. haemarrhagic (red) skin rashes inthe Commercial Speciesin
Affect_ed:Watars;
Particulars
A, Asra the allegations contained in (¢), (d) and (e)-abave, the Plaintifs refer
ta;
a.  The starements of Landos, Diggles and Hutchby filed in the
proceeding;
b, The statements of Bale, Beauchamp, Falzon, Hodgetts, McMillan,
Mercer, Otto, Pigman,; Robson, Russell, S Whiitingham and T
"sz_i"rff}rghamﬁfed in the .pro_'ceedf;rg,'
c. The-expert evidence of {Frid [5,3.36], [5.4.12]}.
B, Fusther fo the allegations in 165(e) above, the Plaixiiffs refer to:
@ Theexpertreportof {Frid at [5.2.107], [5.3.18], [5.3.56], [5.4.12]}.
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(2)
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had the_-'_efféc_t_ of killing or damaging seagrass, mangroves, and other benthic primary
producerséwithin the Affected Waters and thereby:
() red{ming’ a source of food-and habitat fora range of the Commercial Species;
aIte}nativ.ely'

(ii) in'térruptin'g the food chain for the Commercial Species in Affected Waters;

Particulars

A The Plaintiffs refer-to expert evidence of;-
" a -{Fr'id-[i?.]()l]; [5.2.140] — [5.2:153]}, [5.3.20]-[5.3.22], [5.4.17}-
[54.19]7
b. {Loneragan {356 ], [363]-[366], [370]. [457]}.

adversely;;afféct'é'd' the reproduction and/or growth-of the Commercial Species in Affected
Waters; E'
: Particulars
A The Plaintiffs refer fo expert ¢vidence of!
Ca {Frid [5.2.34] [3.2.40] 5.2.147] — [5.2.130], [5.4.12] — [5.4.17]}.

deterred mobile or migratory Commercial Species from entering, 'or'remaiﬁing.-in,
Affected Waters;
Particulars

{Frid [3.3.12], [5:3.20], [5.3.23], [3.3.36] [3.4.5]}.

caused DEEDI, DAF or'the State of Queénsland to close or restrict the fishing and/or
harvesting of the Commercial Species in Affected Waters;
| Particulars
A Fisheries (Gladstone Harbour and Surrounding Waters) Emergency Disease
dnd-Quaranting Declaration 201 1 miade under the Fisheries dcton' 16
September 2011, pursuant to which.the Harbour-and certain surrounding
waters were closed to all fishing until 7-O¢tober 2011 [GPC 400.001.0066].
B. . Further, by reasongf observations by DAF s to-thie reduced catch (and.
inferentially, reduced populations) of savcer scallops in the Affected Waters
over the period 2012 to date, which-rédiictions were aresult of the
Contariination Effects:
a.  onorabout 3 Jamary 2017, DAF declined to open the Yeppoon
Scallop Replenishment Area, the Bustard Head Scallop Replenishment
Area-and the Hervey Bay Scallop Replenishment Area (together the

SRAs) on that date for commercial flshing,
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by amendment made on 9 January 2017 ta Chapter 2, Part 5 and
Schedule 1 Part 2 of the Fisheries (East Coast Trawl) Management
Plait 2010, the State of Queensiand:
i. formallv closed the SRAs to commercidl fishing; and
it. prohibited commercial fishing for saucer scallop in; inter alia,
the Affected Waters between 1 May and 31 October of éach year
(Winter Closure);
in or about March or April 2021 DAF announced that the scallop
efforé.cap in the Southern Inshore trawl region, including the Affected
Waters, had been reached, and accordingly closed the Southeérs.
dnshore and Southern Offshore regions of the scallop fishery:from 4
April 2021 unfil after the end of the Winter Closure for thal year;
The restrictions and closures described.in B were a consequence of

‘. Further, by amendinént made on 11 Decamber 2015 ta Chapter 2, Part 124,

and Schedule 1, Part 2 q',f"Ffsker'fes R_égzdat;'on. 2008, various net fishing

restrictions. were imposed on commercial net fishing in Affecied Waters from

Yeppoon to the Fitzroy River:
D,  Further, by Communique 27-28 April 2021, DAF has foreshadowed the

potential closure of certain particular East Coasi Traw! Fishery waters

referred to-therein, forming part of the Affected Waters, to all conmmercial

Jishivig for saucer scallops for up to 13 years, or until the stock reaches-a
level of 0% biomass.

E.  Copies of the DAF announcements referred o above may be inspected by

arrangement with the Plaintiffs" solicitors.

(jY  caused the volume of the Commercial Species in Affected Waters to be reduced and/or

adv_er_se'-ly._ affected the recruitment of Commercial Species into fisheries in the Affected

Wateis, which in tim adversely affected catches by the Commercial Fishing Group

Members;
Particulars
A. . The impactis to be inferred from the expert evidence of:
a  {Frid [5.2.151] - [5.2.153], [5.3.36] - [$.3.37], [54.10}, [5.4.17],
[5:4.20-21]1
b {Loneragan {454], [456], [438], [466], [168]};
e {Knuckey Sections 1 aid 6};
d.  {Gordonl, paragraphs [1]— [18], sections 12, and 13}; and
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e {Gordon2, paragraphs [1]-[7], sections 4, 3, 6}.

(k) causeda 1{eductibn in the marketable q uality of Commercial Species caughtin Affected
Waters;
_ Particnlars
A The Plaintiffs refer to and repeat tfze'parrfcrda?"_s-as to Harbour fishery
: closiwes ar:*d__scaﬂopﬁs'he_rj_f“resrrr'er-f'o_ns.ar_rd closures under subparagraph
(i) above, and further refer to.
a.  The statements.of Therese M¢Crea;, Stephen Murphy, Jeventy
Pritehiird, . Stevein Russell, Toni Seeney, Simon Whitiingham and
Richard Whittingham,
b.  theexpert veport of {Thynnel at sections [1], (9], [9.3- 3], [10.5],
H1][12]); and
C. the expert report of {Thynne sections f1], [5.3- 3], [9], [11], [12],
f137L
B. i Particulars of loss relating to individial group.members will be provided

Jollowing the trial of contmon questions.

() created a public perception that all Commercial Species caught in the Affected Waters
were tainted or contaminated, which adversély affécted the market price for Cominercial
Species cdaught in the Affected Waters;

Particulars
A The Plaintiffs refer to the evidence of:
a.  {Simon Whittingham [140]-[141]; [211]-[212], [263]-[266]};
b {Richard Whittingham [154]-[156]. [159]};
{Russell {26] to [33]}: and

{Pritchard [34] and annexures).

o

oE

(m) by reason.of the matters in{j), further or alternatively (k) or (1), caused:

(iy  areduction inincome for the Commetcial Fishing Group Members:

(i)  areductionin the availability of Commercial Species for processing, or on-sale
prif:'e'.-of the product, and thereby reductions in the income of the Fish Handling
Grbup:Members; and

(i) -areduction in the availability of Commercial Species for purchase and re=sale, or
on-sale prices, and thereby reductions in the income- of the Wholesaler Group

Members;
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Particulars

T;’;rej. Plaintiffs refer to.and repedt the particulars. under (i) to () above.

(n) _negati\fe]}é- impacted the ability of Fish Handling Group Members to:

iy

(if)
(iii)

USe';th‘e water from Affected Waters in their storage or processing of the

Corilm'erci'al Species; and thereby

operate their businesses; and.

earn income.

Particulars

Thé_ Plaintiffs refer to the evidence of:

4

C

D.

Simon Whittingham gt [14] to [21], f131] to [133], [203] io [206], [2097b)],
[278] and [324];

Richard Whittingham at [99] to [1108], [164]. [171] to [180], [226] and
[241{a)];

{Thynnel at sections {1}, [9-3-5]. [10], [11], [12 ]} and

{Thynne2 sections [1], [5~3 - 5], [9], [11], [12], [13]}.

L.I. Factual causation — CLA's 11(1)(a)

166, But for:

(@)  the Modification Breaches; further or-altérnatively

(b)  the Mud Wave / Paleochannel Breaches: further or alternatively

{c) the Sealing Breaches; further or alternatively

(d) the Subeclaim Breaches,:

-and the: Contamination Effects alleged above:

(M

‘thete would have.been additienal or iticreased quantities of Commetéial Species

{including, but not limited to, additional or increased quantities of saleable scallop)

irthabiting Affected Waters and available for:

(1)

harvesting by Murphy and the Commercial Fishing Group Members; and/or

processing by Murphy, Tobari, and SPW and the Fish Handling Group
Meritbers; and/or

sale by the Claimants;

Particilars
But for the said éffects:
. the amownt by which catches of Commercial Species reduced over tiie.

Claim Period would instead have been available for catchy;

b.  the closure of the Harbour fishery would niot hitve occiiried:




(i)

131

e the. inferred reductions in seallop populations thay led 1o the scallop
Sfishery restrictions and closures would not have been indicated by
DAF catch data;

d.  inthe premises ina. to c..above, the scallop fishery restiictions would”
not have been imposed;

& the volunie of caich per unit effort (CPUE) among the Commercial
Fishing Group Members in respect of Commercial Species in the
Affected Waters would have continued during the Claim Period at not
less than the average CPUE over the period from 2005 1o 2012;

;- £ Murphy woudd have:

i, undertuken fishing effort, per boat in its fleet from time fotime, at
nof-less than the average effort per bodt over the. period 2005 io
2012 and

ii. caught Commercial Species at a rate nol less than the-average
CPUE over the period 2005 fo 2012,

iii. earned profits at a rate not less than Murpliv's profit rdtes per
unit of production observed over the-period 2005 to 2012; and

z the fish (including scallop) processing operations of Tobari and SPW
waidd have continued:

i af not less than the average rate observed over the periad 2005 to
20i1; and
ii. earning profits per unit-of production at not less than the rates

observed over.the period 2005 10 2011,

B, The Plaintiffs refer to:

a. the withess statements of Stephen Murphy dt [129] to [137]; Richard
Pehittingham at [211] to [214], and [224] to [241]; and Simon
Whittingham ar [211] 10 [212],'{230] 10 [236] and [275] to [280];

b, the expert evidence of {Thynnel at sections [11.2] and [12]} and
{Thynne2 at sections [11.2] and {12]}.

C.  Particilurs relating to individual group membeys indy be provided following

the trial of conumon questions..

Murphy and Commetcial Fishing Group Members would have harvested additional

or increased quantities of Commercial Species (including, but not limited to,

additional or increased quantities of saleable scallop) from Affectéd Waters;
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Partieulars
A. Murphy réfers to and repeats the particulais relating to it under (dj(i)
 abore.
B. Particulars relating to individual Commercial Fishing Group Members will

be provided following the trial of comnoen guestions.

(iii) thefP_laintiffs and the Fish Handling Group Members would have made additional
or i}lcr_eased income from the processing or transport of the additional or increased
qua;:nt'ities of Commercial Species (including, but not limited to,-additional
quai_ntities’-'of saleable scaliop) harvested from Affected Watérs; and
: Particulurs.

A Migphy, Tebari and SPW referto and repeat the particulars relating lo them
:" under (d)(i).cbove.

B. f Particulars relating to individual Group Members will be provided following

the irial of common. questions.

(iv) the Wholesale Group Members would have made additional or increased-income
from the on-sale of the-additional ot increased quantities of Commercjal Species
(i_nf_c_'lllding, but not limited 16, additional qu_antit_i'es- of saleable .sca'l]op} harvested
from Affected Waters.

Particulars
A, Murphy, Tobari and SPW refer to and repeat the particulars relating to them
under (d)(i) above,
B, Particulars relating to individual Group Members will be provided following

the trial of common guestions.

167. The loss and damage pleaded in paragraph [166] was a natural and foresegable consequence of
the breaches of the Bund Works Duty and further or alternatively the Subclaim Bund Works,
Daty. '

Particulars
A.. The risk of contamination of “receiving waters”, heing the Harbour waters
as defined in [27] above, was expressly referred fo in the Conditions, whicl
a person:in GPC's position can.be expected to have read and acknowledged.
B. ' The risk that confamination of Hurbour waters would extend putsidle the
mouth of Gladstone Harbour was identified inhydrological modelling.
received by GPC prior to the commencentent. of the Bund Works (. as.referred

fo in the particulars to paragrapih [82(b)] herein),
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C. The risk that Prohibited Discharges from the Bund might cause financial
 harm to the commercial fishing industry operdting in the Harbow waters.
and nearby coastal waters oughtreasonably to have been foreseen by GPC
as.a result.of the modelling referred to-above, fiwther or alternatively GPC's
participation during 2010 in discussions regarding the Project
Compeiisation Schenie fas referredito in the particulars to paragraphs
[49(d) } and [82(b}] heréin).

The breaches oﬁ

(a)

(b}

the Bund ;WOI‘ks_ Duty-were a neécessary condition of the oceurrence of the Group
Mémbers.% loss and damage, within the:meaning of s 11(1){a) of the CLA; further-or
alternativ@j:_iy, _
the Subcl%&im Bund Works Duty were-a necessary condition of the occurrence of the
Claimanté-* loss and damage, within the meaning of s 11(1)(a) of the CZA4.
" Patticulars
The said Breaches were the factual cause of reductions.in guantity or quality of

Cowmmiercial Species alleged above.

Factual cansation ~ CLA 5 1 1(2)

In the alternative to paragraph [168]:

(a)

(b)

the Contamination Effects were ini the catezories of harm that were the subject of the
Bund Works Duty and further or alternatively-the Subclaim Bund Works Duty;

the state of scientific knowledge prior to, during and since the commencement of the

Project Works did not and does not permit the establishment (within the rheaning of

s 1101 )'(aj of the CL:A) of factual causation between the said breaches and the.
Contamination Effects (and accordingly, the Group-Members® and further or alternatively
the Claimants’ loss 'and damage);
Particulars
The Plaintiffs refer to the reports of:
A {Mosleyl, af [5.4.7], [6.219~6.2.22, [6.3.3], [6,3.2}6.3-.2@, {6.4.28], and
[8.247%
B. . {Shumway,at {3.7- 8], [4.2.4]. [5.1-22]. [10.6 - 7]},
C. {Loweragan, at [35], [46], [236], [242], [2-0 - 253]. [328], [331), [340],
[346- 347), [337], [366], [368], [376], [3&4], [389 - 390, 425], [439],
[442 - 444], [460], [470]}:
D, [Frid at [5.2.2]-{5.2.20], [5.2.103], [5.2.104], [3.2.119}, [5.3.8], 5.4.10],
{5.4.201%
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E. {Gensemerd, af [77, [15 - 167, f88 - 91}, [125], [169 - 178] and [181 -
18275

F. {Gensemer2 at-{1 40 (D) and (E)J}; and

G. | {Marsdenat [6.1] and [6.2]}.

() atall r'r:'a'teii’ria] ‘times prior to, .clur'in_g-- and since the commendcement of the Project Works
there was Ehcr practical means by which direct observations of factual causation between
the Projec;t Works and the Contamination Effects could-have been made or collected;

'_ Particulars.
A, ;5- There was o practical means of laboratory-style, controlled-variable
: testing for the physical mechanism by which-contaminaits in waters affected
by Prohibited Discharges impacted on €onumercial Species either-by
direcrly by interference '-u-"z'fk-tkeik-piry.v:‘t)mgfcal processes. or-indirectly vid
measurdble impacts on the:physiological processes of marine flora or fauna
oit which the Commercial Species predated, or of flora they infiabited.
B, The Plainfiffs also refer to the reports of:
a.  {Shumway, at [10.7]},
b. {Brid, at [4.2.2], [4.2.8], [5.3.8]}.

(d)  the said breaches in fact caused Prohibited Discharges:
(i) in substantial volumes;
(i) in fact causing widespread visible turbidity throughout the Harbour:
Particulars
The-Plaintiffs refer to and répeat the mditers set out in paragraphs [163]-[165]

above.

(¢)  there was no'or no.adequate testing by GPC or ary Regulatory Authority of deep-water
(substrate) Particulate Effects outside the Harbour;-
' Particulars.
The Plaintiffs refer to the reports of
A {Frid ar [5.2.144]};
B. {Shumway, at [2.6],-[2.8], [6.7 - 1 ] and Section 7}; and
C. . {Gensemerl, ai [177]}.

{f)  there wasnao or no adequate testing by GPC orany Regulatory Authority: for Chemistry
Effects:

{dy at si.lbstrates- in the Harbour; or
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(ii) out':_si_d_e the Harbour;
Parficulars
ﬁé-ﬂafnq'fﬁ rgfé'r to the reports of!
A {Frid.ai [5.2.16])
B {Mosleyl at [5:4.7], [6:2.19] to {6.2.22], [6.3.22] to [6.3.26], [6.4.26]}
. {Gensemerl at [88] to {98], [165], [167] to [178], [181] to [182]}; and
D. {Gensemer2 at [123] and [140()(D) and (E)}:

(g) Prohibite(i-Discharges from the Bund:

(h)

(i) ma’:c__criall_y'in‘creased-.]evels-o'f total suspended sediment (TSS) and other
conita.minants in the Harbour during the Claim Period; and
(i) in ti’le premises in (g)(i) — materially contributed to:
$))] the harm; alternatively
(2) ; the risk of harm;
caufsed by background levels of TSS ar the other contarninants to:
a Commercial Species; further or alternatively
b: marine flora or fauna en which Commercial Species predated or to
flora they inhabited; further or-alternatively
Particulars
The Plaintiffs refer to the reports of:
A {Frid at [4.2.22] to [4.2.25], [5.2.114] to [5.2.118], [5.2,140] to [5.2.153],
" and Section. 5.43;
B {Loneragan, af [30] to [35], [41 to [44], and Sections 5.3.3.1, §.3.3.2, 5.3.8
and 3.4}
C.. {Mosleyl, at [6.2.6], [6.2.11], [6.3.4]. [6.3.9]. [6:3.18], [6.3.36], [7.2.6].
[7.2.16], {7.2.25], [7.2.41], [7:3.10], and [7.3.201};
D, {Mosley 2 at {4.22] to (4.25], and [3.5]4; |
E. {Gensemerl ar [11], [12], [15], [118], [166], [200]. [201]and [205]}; asid
F. {Gensemer2 at [79], [135(v)] and [14060)(4)-(C)]}.

there is a high degree of statistical confidence that identifiable declines in catch per unit
of fishing :'effo'rt (CPUE) of saucer scallops were correfated with, upon the present state-of
scientific knowledge, the Prohibited Discharges;
' Partictilars
The Plaintiffs refer 10 the expert reports of {Gordonl at [316] and Fig 18},
{Gt}rdonj_’ at Fig 3 and 4, [93_], [967} -{Gordor?-f [39], [45], [46], and Figures 7, 8
ancf 9.4 | |
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upon the ﬁresent state of scientific knowledge, there is insufficient data to draw a
StatiStical'_;i_:'o_r're'lation. bétween Particulate Effects arid the declines in CPUE of
Commerc;:i'a]_ Species other than saucer scatiops.
Particulars
A Declines in CPUE. of Comniercial Species (including those otlier than
scall ops) are des_ci'z'fﬁed in the particylars-to [163(]) _]-hé;"efn‘
B. As to the insufficiency of data, the Plaintiffs refer to JGordon2 [3] —[7].

section. 3, section 6.

in cil_'_cumé;tances where:

(i) the ;{Cla'imahts thake atlegations-of serious environmental contamination and
c'orfnm'erc_ia{ loss, as set out in this pleading; and

{n t’he-;’émat_ters_ in {a) to (i) above obtain;:

the cla’iimsf made in this pleading are novel, out-of the ordinary and not conventional.

: Particulars

The Plaintiffs will vely at trial wpon the principles as to-s I1(2) set our in Powney .
Kerang and District Health [2014] YSCA 221, (2014) 43 VR 506 and East’
Metropolitan Health Service v. Ellis [2020) WASCA 147,

iri the circumstances.in (2)'to (j)-above, the Clainiarits’ case against GPC set out in this
pleading is an exceptional case within the meaning.of s 11 (2) of the CLA;and
in cirt:_urnétances where:
()  thematters in (k) obtain; and
(D upon the grounds set out in'this pleading, the said breaches materially. contributed
to: |
{1} the harmj alternatively
(2)-  the risk of the harm
to Comnmercial Species that resuited in the Claimants® loss and damage; and
{iit) ha\'{ing regard to the matters'pi'eaded'ih-'(:a)" to (k) above, and ‘Sections [C] and [D]
above, responsibility for the- Claimants’ loss and damage should be imposed on
GPC;
causation should be-sccepted as satisfying s 11(1)(a) of the CL4, within the meaning of
s 11{2) of the CLA.
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170.. Itis appropriate--?(within_ the meaning of s 11{1)(b).of the CLA} forthe scope of GPC’s liability
in respect of the-ibreaches- of the Bund Works Duty and further or alteinatively the Subclaim

Bund Works Duty 16 éxtend to harims of the kind described in paragraph ['166] herein.

Particulars

A. The Plaintiffs refer to and repeat the matiers set out in paragraphs {80],

(98] aind [118] above, and the pariticulars under paragraphs [167] and

[168].

B Further, the Contaminaiion Eﬁécr_s, heing environmental harm within the

meaning of s 14 of the EP Act, were-contrary ta law.

171. In the prémises m paragraphs [163] to [170] above,

(a)

(b

the breacl':iesl of the Bund Works Duty were a cause of loss and daimage to the Group

Mémbers§ further or alternatively

the breaches of the Subélaim Bund Works Duty were a cause of [oss and damage to the

Claiinants.

Particulurs

A. The losses suffered by Murphy and the Commercial Fishing Group Members

comprises:

the loss of opportunity to caich Commercial Species; and
the loss of profit from actual caich of Commercial Species because of
the diminislied quality and/or availability of Commercial Species, from

Affecied Waters.

B, The losses suffered by Murphy, Tobari, and SPW, the Fish Handling Group

Members and the Wholesaler Group Members comprises:

<3

the lost commercigl opportunity to process, handle, und sell
Comniercial Speties that would have Been caught in Affected Waters
and avdilable for processing.and sale;

lost profit because of reduced quality and quantity of Commercial
Species actually processed and handled; and/or

the loss-suffered by reason of the decline in the quality of the water.in.
Affected Waters which impacted the ability to use the water from

Affected Waters in their processing of Commercial Species for sale.

C.  The losses suffered by Murphy comprise-the below amowunts, caleulated.as

Jollows:
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for the period until 30 June 2021, the amount of $702,014, which
losses are further described in{Thynnel section 11, and fabulated af
[1.6.1] aind [11.5]}; andl

fbr'the period from 1 Ju{v'202-f s including future loss, the amount of:

i $438,719, which losses are described under ‘Secenario.l in
{Thymnel section [12.2]. and tabulated ar [12.2.16]};

i, alternatively, $429,050, which losses are descrilied under
‘Scenario 2" in {Thynnel section [1 2.3], and tabulated at
[12,3.22]}; or

TiL, in the further alternalive, $284,361, which losses are described
under ‘Scenario 3 'in {Thynnel section [1 24 [, and fabulated ar
f12.4.18]}%

The los‘sessz{:)‘j"e?ed by Tobari and SPW camprise $7,072,742, calculated as

follows:

.

b

c

for the period until 31 March 2021, losses in the amoumt of

87,636,041, which lossés aré deseribed in FThynne? section 11 and
tabulated at {11.4.1]}; and

Jor the period from I April 2021, losses the. amownt of §923,833,

which losses are deseribed in '{.'.Tf_i__}-'mre;?-s'ecn"ou 12 gnd rabilated o
12517,

Jromwhich losses the following wmouniy are to be subtracted:

the amount of $796, 034, being rediiced capital expenditure, which
amount it described i {Thynne2 section {13.2] and taldated at
[13.2.6]}; and

the amount of $724,697, being proceeds on the sale of certain
business-assefs, w;’u'chﬁ_-.'amoz'mr-_fs_ described at '{Thy}meﬁ section

{13.3], and tabulated at [13.3.4]}:.

Particulars of loss relating 16 individudl group meibers will be. provided

Jollowing the trial.of common.questions.

172. Further or.in the alternative, at'all material times there existed a public right to

(a)  fishinthe Affected Waters {Right to Fish); further Q'r'al"remaﬁvel_y.

(b)  use waters from the Affected Waters for the purpose, inter alia, of preserving alive,

rinsing or:Wash'ing fish lawfullj' taken from the Affected Waters (Right to Waters).
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173. At all material times the Commercial Fishing Group Membets:
(1)  exercisedithe Right to Fish: alternatively
(b) éxemised'{the-Right,t.o-Fi‘sh:
() -unéncum'b_ered by restrictions as to catch methods or volumes imposed by statute
on ii.mlicensed”memhers of the public; but
(i) subj ect 1o restrictions asto:catch methods or volumes iniposed by statute on
: licéns_ed’ commercial operators; and

(c) didso fori. commercial purposes pursuant and subject to the Licences granted to them.,

174, Further, at all m;;_a'terial tiries the Fish Han_'dﬁng Group Meimbers:
(a) .exer_cisedé_ the Right to Waters; alternatively
(b) exer_cﬁised}'the Right to Waters:
th unf;énc'_u'mbered' by testtictions, imposed by statute on' unlicensed members of the
pul_;lic-r regarding the volume of water drawn from-or discharged to, or volume of
-O'ff;;al returned to the Affected Waters; but
(i) Sub_] ect to restrictions imposed by statute on authorised commercial processots
rggérding the volume of watér drawn from or discharged to, or volume of offal
returned to the Affected Waters; and

(c)  did so for commercial purposes pursuant and subject to the Licences granted to them..

175, GPC by undértaking construction and.filling of thie Bund without taking, adequately or at alk:
(a) the General Modification Precautions; further or alternatively
(by ‘the Speciﬁc_ Modificatiosi Precautions; further or alternatively
{c) ‘the General Construction (Mud Wave / Paleochannel) Precautions; further or altematively
{(d)y the Speciﬂq Mud Wave / Paleochannel Precautions; further or alternatively
(e}  the General Construction (Sealing) Precautions; further or alternatively
) the Specific. Sealing Precautions; further or alternatively
(g) the Subclaim Precautions,
caused or allowed the Contdmination Effects.
: . Particulars
The Plaintiffs refer to the particulars as to the conmection between the failures 1o
ta;:hz the said Precaitions, and causation of environmental harm (but specifically
excl uding any reference 1o any alleged duty of care or failure 1o take-reasonable

c_ai*e_) sel owt in Sections [G] fo [L] inclusive above,

176. GPC by causing or 'allowing--the-C011tamination Effects caused:

(a) asubstantial and unreasonable interference with:
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178.

175.

180.

()

The:
(@)
(b)
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(i) t_'heiRight to Fish; further or alternatively

iy thBE.R_ig_ht to Waters;

enjoyed by the Commercial Fishing Group Members and Fish. Handling Group Members;
and'thereliay

a public rizisance.

Co_mmer.q?ial Fishing Group Members; further or alternatively

Fish Ham:ilin g Group Members;

have, as -a'r'esult:‘;'_o'f the iriterferetice referred paragraph [176], suffered damage that was:

@) paﬁ_t_ic-u!a_r damage, being the damage to them in the conduct of their.commercial

acti\_r’ities;
(iiy  different in kind and degree from the loss and damage suffered by other members

of _tfhe_- public or the-public at large;

(iii) 'nc\'ti--an ordinary incident of their énjoyment of the Right to Fish or the Right to

Wa:ters in the Affected Waters; and
(iv) foreseeable to GPC..
Particulgrs

The Plaintifis reférs to the particulars to paragraph [171] ubove.

in-the premises set-out in this Section {M], GPC is liable to'the Commercial F ishing Group

Members and the Fish Handling Group Members for the losses par'tic:ularisec'_l under paragraph

[171]

SUBCLAIM PUBLIC NUISANCE

Further or in the alternative, at all material times there existed the Right 1o Fish.

Atall material times Murphy and the Comimercial Fishing Group Members:

(a)
(&)

(¢)

exercised the Right to Fish; alternatively

exercised the Right to Fish:

(i) un’éncumberﬁ:ﬁd by restrictions as to catch methods or volumes imposed by statuie
on unlicensed members of the public; but

(i} subjéc_t to restrictions as to. catch methads or volumes imposed by statute on
licensed commercial operators; and

did so 'fo_r-f:_com_mer_ci al purposes pursuant-and subject to the Licences granted to them.
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182.

183.

184,

0.
185.

161

GPC by .undem{king. construction and filling of the Bund without taking, adequately or-at all,
the Subclaim Prie_'c-aufions-,_c-au_s_F:d'or allowed the Contamination Effects.
Particilars
The Plaivitiffs refer 1o the particulars as to'the connection between the Jailures:to
mke the s_afd Precautions, and causation of envirommental harin (buf specifically
e.ts?fudfng any ieference to any alleged duty of care or failure to take reasonable

_cak%e) set out in Sections [G] 1o {L] inclusive above,

GPC's conduct i:ﬁeaded in [181] above caused:
(2) a'subs’tanﬁa’l- and unreasonable inferference with the Right to Fish enjoyed by Murphy and
the. Co_mli}ert:ial Fishing Gi’_oup Members; and thereby

(by a_pub]icl";uisance,

Murphy and .thef_ Commercial Fishing Group Members have, as a result of the interference

referred to in [1_52]; suffered damage that was:'

(a) paﬂ{culat% damage, being the damage to them in the coniduct of their commetcial
activities;

{b) different in kind and degree from the loss and damage suffered by other members of the
public or the public-at large;

(¢} mot an ordinary incident.of their enjoyment of the Right to Fish in the Affected Waters;
and

(d) fore_seeabl'e to GPC.

Particulars

Thee Plaintiffs refers to-the particulars to paragraph [171] above.

In the premises set out in this Section [N], GPC is liable to Murphy and the Commercial Fishing

Group Meinbers for thedossés particularised undér paragraph [171].

EXEMPLARY DAMAGES
At all material times after receipt of the FL.PE EIS, further or alternatively the DDP EIS, GPC

was aware, ot .ought reasonably to have been aware of:

{a)  the Modification Risks; further or alternatively
(b) the Mud Wave / Paléochanngl Risks; fuither or alternatively

(©) the 'Se‘aliﬁ_lg Risks; further or alternatively

(d)  the'Subclaim Breaches.
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Particulars
A, jf: The matters were k?:fmiw-- or-ought reasonably to have beenlmown b_y ut leust
" f.-’ie';foflo.wfng'_ individuals in GPC’s managetent.

a.  the Dredging Project Manager, Jorgensen:

b. the Project Manager: Dredging and Disposal Project, O Sullivan.

B. Fupther to A, GPC's constructive awareness of the mutiers at’z'eged I3
otherwise ta-be inferred by reason aof the Jollowing:

a.  each of the Modification Risks, the Mud Wave / Paleochannel Risks

Jfurther or alternatively, the Sealing Risks were reasonably foreseeable
to GPC, or a person in iis position, as ulleged and pa.i‘rf_culaf‘fsed i
paragraphs [49] and [187] herein;

b.  Jorgensen and O'Sullivan, as Dredging Project Manager and Project
Mariager (respectively), would have had, by reason of the roles they
each held, responsibilities requiring them !a make reﬁsonab;’e
engiiiries (including of Broonihead and O°Neill) in relation to, and
manuging; risks of the Bund Works; and

€ had either Jorgenseror O'Sullivan made the enquiries referved to,
they would have become wvare-of the risks alleged (where their

awareness is imputed 1o GPC}.

186. Despite'the-matters referred to in paragrapli [1835). GPC:

187.

(a)

(b)

(c)

(d)

(e)

)

&

failed to take, adequately or at all, the General Modification: Precautions; further or
aIt_el"nati_\?ély-

failed to take, adequately of at all, the'Specific Modification Precautions; further or
altemaﬁvéiy

failed to take, adequately or at all, the General Construction’ (Mud Wave / Paleochanne!)
Pfc_cﬂutibﬁs; further oralternatively

failed to take, adequately.or atall, the Specific Mud Wave / Paleochannel Precautions;
further or-alternatively

failed to take, adequately.or at all, the General Construction (Sealing) Precautions; further
or-alternatively

failed to tﬁke; adequately or-at all, the Specific Sealing Precautions; further or
alternatively

fajled to t_@ke-, adequately or at all, the Subgclaim. Precautions.

Further; by not later than Bund Closure on or about 23 July 2011, GPC was or cught reéasonably

{o-have been awfare that:




(a)
)
()
(d)
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the Modiﬁcati on lmpacts;

the Mid Wave / Paleochannel Impacts; further or alternatively

the. Sealiﬁg Failure Inpacts; further of alternatively

the ’Subcléim Impact;

were or were likely to be occurring or starting to.occur,

Particuldars

A. In the period 1 July 2011 to at least 31 March 2012;

.

Em’fr_onme;;ia! consultants engaged by GPC, Vision Enviromment,
identified extremely liigh heavy meials levels in oysters and test
samplers. Thesé récordinigs of water with heavy metal content were:
particularly high in areas swrounding the Bund Wall;

Vision Environment identified that foxic algal blooms were forining
arotmd the leaking Bund and through the Harbowr waternways;
GPC fook and had in its possession aerial photographs of the dlgal
‘blooms;

‘Research. by the National Research Centre for EnviFonmental
Toxicology (ENTOX) was conducted that-showed that turdes fand
likely dugong) were dying of heavy sietals poisoning. Some of the
heavy metals found in the  turtles blood were the same as the-elevated.

Ievels recorded by Vision Environment near the Bupd Wall and

‘dredge sites in Jily 2011

GPCras investigating visible leaks and sediment discharges from the

Bund to determine the extent of the leaking of water and sediment out

of the parrially constructed Bund Wall; and

In September 2011 GPC engaged:

i BMT WBM Pty Ltd (BMT). {0 investigate causes of turbidity
issues inthe Harbour; and

if. Golder & Associates, engineering consultants (Gelder), to advise
in relation {6 options 1o decrease the permeabilify of the Bund
Wall;

B, Prior to the closure of the: Bund Wall or or about. 21 July 2017, GPC’s

management was informed by staff and contractors that, or to the effect that:

.

b,

[

the Burid was incapable of preventing Prohibited Discharges:

the only method to rectify the problems was to;

i, install an effectivé geotextile liner on the Perimeter Walls; andior
il. ‘concrete the face of the Perimeter Walls;

the staff or-contraciors included O 'Neill and Braomhead,
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d. the Plaintiffs do not otherwise know of other specific emplovees or
contractors who may have provided the said information, although it
may be inferred that other staff or contractors of GPC were aware of
such information.and had informed GPC management, by reason of
the fact that the information:

i was hot confidential;

i, concerned the release Q_f?rokfbr"('ed Discharge being a matter of
importance to those undertaking the Bund Works; and

il the alleged matters concerned matters typically raised af daily
site-méetings, ESC meetings, DTRP meetings and Abigroup
Weekly-Site Meetings (ui which meetings GPC representafives
were.present);

C Despite having been informed of thenatters referred 1o above, GPC:
| a.  proceeded to complete the closure of the Bund Wall on 21 July 2011

by joining the. twd outer ends of the Bund Wall; and

b, declined to.ordid not take any or anj#.adeq_’uafc steps to:

i.  order a halt 1o construction q}_‘-’thaBun_ﬂ or Bund Wall; or
ii. direct that remediation works be planned and iinplemented to
ensure the Bund was capable of retaining Spoil tv be. deposited

within it, and preventing Prohibiled Discliarges.

188. Despite the matters referred to in paragraph [187], GPC failed to take, adequatety or at all, the:

189.

(a)

(by

{c)
(&)

(€}

(f)

Specific Modification Precautions; further or alternatively

General Modification Précautions; further or alterriatively

General Construction (Mud Wave / Paleochantiel) Precautioss; furthet or afternatively

Specific Mud Wave / Palecchanne] Precautions; further or alternatively
General Construction (Sealing) Precautions; further of alternatively

Specific Sealing Precautions.

Despite the matters set out in paragraphs [185], [186]. [187] and [188], GPC:

(a)

by its Project Manager, Peter O’ Sullivan, stated to.othet staff engaged on the Projects to

the effect that:

(i) e_mﬁ ronmental considerations; and

(if)  in particular — the risks of Prohibited Discharges and consequent erosion of the
Mud Fiats;

were unimportant;.
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Particulars
The Ps’aiﬁt{[f} Fefer (o the witiless statements. of
a  ONeillat [97] to [103]; and
b, Broomhead at [138] to f141]. [161] to [162] and [178] to [181]:

(hy has répeafedly made public statements to the effect that the Projects-were not causing’

(c)

material environmental harm;

Particulars

Re;’;évam_ public statements made by GPC iiclude:

A

K

the GPC Media Release '."Dred_gf'ng operations temporarily ceased in tie
Western Basin” dafed 29 September 2011 {GPC.300.007.3378];

the GPC Media Reléase "Independence of the Western Basin Dredging and
Disposal Environmental Progarn_;nej’ dated 16 November 2011
[GPC.200.010.4020]:

the GPC Media Relegse "Gladstaite Ports Corporation (GPC) is not

breaching turbidity levels in the Gladstone harbour” duted 6 June 2012

[PLF.012.002.5464];

the GPC Media Release "Bund Wall ‘widergoes extra works ta-sedal porous
sections” dated 23 June 2012 [GPC.200.066.6693];

the GPC Media Release "Environmental impact of twe decades of port
devélapment of Gladstone Harbowr" dated 21 June 2013
[PLF.025,002.6974];

the GPC Media Release "Update on the sealing of the bund wall” dated 6

July 2012 [GPC.200.094.7056];

the GPC Media Release "'Second. update.on bund wall sealing progress”
dated 13 Juhe 2012 [GPC.200.042:7837];

the GPC Medid Release "Transitional Environmental Progran complefed
ahead of schedule” dated 6 August 2012 [PLF.012.002.2939];

the GPC Media Release "GPC reaffirms dredging is hot causing disease in

fish” dated 20 September 2012 [PLF.001.011.5562);

the GPC Media Release "Comments on Dr Matt Landos Report” dated 4.
January 2013 fGPC.500.043. 1430, and

the GPC Media Release "Gladstone Ports Corporation answers claims By
“The Australian” newspaper dated 19 February 2013 [GPC.200.032.6177].

throughont the peri'o‘t__l.of the Bund Works failed to take any, or any adequate, steps to

address the material (alternatively, serious) énvironmental harin, including the death and




166

disease t(:é_mar_i'ne life in Affected Waters, caused by the breaches of the:Bund Works.
Duty. and{;or the Subclaim Bund Works Duty;
:_: Particulars
A, GPC fuiled to take steps, or any adequate steps, to stop.the discharge of
water or'things in waters from in or around the Buiid from about I July 2011
to mid-2012.
B. Until the Modification. Impacts, the Mudwave / Paleochannel npacts, the
:: Sealing Failure Impucts and the Subclaim Impacts were reciified or
effectively mitigated, GPC should have stopped, or cause to have stopped,
the following:
.3 | dredging:
b, disposal.of Spoil info the Bimd,;
e filling the Bund.

190. Imthe premi'ses,éiGPC in comrmitting the breaches as alleged engaged in conduct that was:'

(@
(b).

high-__han'c:led; and
in contumeélious disregard of:

(i)  the Conditions; arid/or

(i) the Bund Works Duty owed by GPC; and/or

(ii)) the Subclaim Bund Works Duty owed by GPC.

191. By reason of the matters pleaded.in paragraphs [189] and [190]-above, the Plaintiffs on:their

own behalfiand ion behalf of the Group Members seek exemplary damages.

P. COMMON.QUESTIONS OF LAW OR FACT

192, ‘The questions of law or fact common to the claims of the Plaintiffs and the Group Members are:

@y

(k)

whether GPC owed:

{fy  the Bund Works Duty to the Group Members: and, or
(i) thé Subélaim Bund Works Duty to'thé Claimants;

if GPC owed the Bund Works Duty to-the Group Members,;

(i)  whether the Bund Works Duty required GPC to take any, and, if so, which of the:

{1y  Specific Modification Precautions;

(2) General Modification Precautions;

(3)  General Construction {Mud Wave / Paleochannel) Precautions;
(4)y  Specific Mud Wave / Paleochantiel Precautioris:

(5) General Construction {Sealing) Precautions; and/or

(6)  Specific Sealing Precautions;




(c)

(dy

(e)
(€3
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(i) .wh%:ther GPC failed to take any, and, if so, which of those precautions;

(iii) wh_@ther the failure to take such precauitions constituted.a breach of the Bund
.Woir’ks"Duty by GPC;

if GPC _.o.éved the Subclaiim Bund Works Dutty to the Claimants:

(i) wh_%:'t_her the Svbiclaim Bund Works Duty required GPC to'take any, and. if so.
\Vhib-h of the Sub¢laim Precautions;

(ii) wh_;féther GPC fdiled totake any, and, if so, which Subclaim Precattions:

(i) -Wh;at'her the failure to-take Subclaim Precautions constituted a breach of the
Sulécl'aim-B'und Works Duty by GPC;

it GPC'_cbé_mmittEd any breachof the Bund Works Duty orthe Subelaim Bund Works

Duty,

(i) wh%:t’her any such breaches:

(1')3? of the Bunid Works Duty ¢aused-any or all of the Modification Impacts, the
_: Mudwave / Paleochannel [mpacts, the Sealing Failure lmpacts:
(2) of the Subclaim Bund Works Duty ¢aused the Subclaim Impact;

(i) wﬁget_he]‘ any-ort all of the Modification Impacts, the Mudwave / Paleochannel
Impacts, the Sealing Failuie Impacts orthe Subclaim Tmpact caused t_h_e
Contamination Effects;

(iii) wh_e_ther the Contamination Effects_ caused a decline in the quality or .q_uanti_ty of
‘Commercial Species'in Affected Waters; | |

{iv) whether the declinie inthe quality and quantity of; Cominercial Species in Affected
Wéters caused the Claimants loss or-damage; and

(v} wh%at-_ are the principles for identifying and measuring compensable losses:

(1), suffered by Group Membeérs.and caused by the breaches of the Bund Works
Duty:.
{2). suffered by the Claimants and caused by the breaches of the Subclaim Bund
“Works Duty
whether GPC committed public nuisance:
what are the principles for identifying-and measuring compensable losses suffered by tlie

Claimants (or'the Group Members) and caused by public nuisance'comimitted by GPC.

AND THE PLAINTIFFS CLAIM:

A. On behalf of the Greup Meémbers:

@

BDamages, 'inc'l_uding exemplary damages;
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(h) I_nt_ere_sgt pursuant to statute (full particulars.of interest to be provided prior to trial);
{c) Cos';'ts;_;énd.
(d) Furt'heér or-other relief as the Court. d‘eems_j:ust'.

B. Ontheir own 'béha?if: _

(4) Dar'n_aé_es, including exeniplary damages, in respect of the claims arising from the
Subclaim Bund Works Duty alleged in Section J. the Subclaim Breaches alleged in

S'ect'ioih K and the Subclaim Public Nuisance alleged in Section N.
b) I_nt_ereét pursuant to-statute (full particulars.of interest to be provided prior to trial).
(<) C_o's'ts.;

(d) Fu_r:thefr or-other retief as the. Court deems just.

signed:  {pllian Rokerts Liawyers
Description:  Solieitor forthe Plaintiffs

NOTICE AS TO DEFENCE

Your defence muist-be-attached to your notice of intention to defend.

NOTICE AS.-TO INITIAL CASE CONFERENCE

The proceedings will f:e listed for an-initial.case conference ata date to be fixed by the-judge to whom
the proceeding is assi éhe_d_.

This third further 'ame;nded pleading was settled by L Armstrong KC,:J Tommlinson SC and M May of

Counsel.
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Annexure A — Chart of Affected Waters
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Annexure B — Gladstone Port
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Annexure C — Western Basin Area
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Annexure D — Index of Terms Defined

Term :

. A ASS o ”
Ablgroup BSOS SO
Ablgl"o“p Bld T .
Ahlgroup Cﬂntract o
Afi‘eeted Wateis
-Amended Clalmant R
ANZECC 2000

o
ArFow :
PR
LI
ASS Management Plan

"]'i?a”ek'd'eer” e |
backward crosmn p;pmg

Base Dlscharge )
blllowmg or bailoonmg

BMT o
bottleneck

Bmomhead .
Bund

B“ﬂd Closure e
B“ﬂd Defects
Bll[ld Flll DlSCharge

Bund Waiis

‘Buad Wali Independent Rewew o

Bu nd Works

CEW Fundmg Agreement .
cG Condltlons '
CG Dredgmg Report

CG ExpaﬂSlon Rep()rt e e e

CG’s FL Conditioiis

CG's WEDD Condiffons

Chem;stry Effeets

' '}"al"ag.faph

8(anch
14(h¥ix1)
-14(11)0)
.)(El.)(l)
3 (particular C)
45(a)(v)B.b (particular
CB®)
__14(3)(1)(” N
T4(e)@EX D
3 (pamcu]ar B(b))
B
.’S(d)

43(b)(m)
de(@E)R)
- 140()
120N 2)C (particular
C _
' 137«1) (pamcular A{ﬂ( D).
A5()(V1)
127(e)inA b))
13(e)B)
”'65(a)
42
140(d)
CA3(e)
13E)
48

ooy
2i(dy

o 10(g)
9c)

§ "’1(a)

21(b)(t)

163(d)(w)
50(g)




Cléiﬁiﬁnféu e
Clanﬁ P'ermd

Clean fill

Commercial Flshmg Group Mem bers
Commonwealth DDA

Commonwea]th Envu'onment Mlmster
compromlsed _

Commerclal Spemes -
Condltlons i

Contammatlon Effects

Coordmator General

CPUE T

coA

cac
csp
Curtis Coastal Plan, EPA 2003.

DDPEIS

DEEDI o

DEEDI Conditlons o

DERM

Deve!opmentAct e .
Duty Class B

Dredglng and Dlsposal Pro_lect R

Dredgmg Fundmg Agreement
Dredgmg Management Plan or DM'P
Dredgmg Permlt

ebb
Embayment
embedded geotext:le -
EP Act

'EPBCAct

exposed geatextlle

F,gheﬂgsAct e

Flora and Fauna Management P]an -

Flsh Handlmg Group Members

Flsherman 5 Lan{lmg Port Expansmn iject '

of FLPE Project
F:ng Operatmns
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3(a)
T3a)

- 3a)

11 (pamculal A)

' _I{)(c) (particular D)

128(d)i).

 3(a)i)

21
165
]66(d}{1) (pamcular A(e))é

' -93(_])(111) (pamcuiar

Ala))
93(])(111) (partlcular

- Ab)

67(b) (partlculal B)

45(E0) (particular BQ) f

' '_49(d) (pamcular B(d))

]O(e)

' 10(ﬂ

1 0(3)(111)( 1

2UE)
. .':9(8)_(11)
S
8(e)(ii)
" "'14(3)(11)
' '23(a)
i12(c)

28(d)

45(c)
T4

Q9(b}(1) )

ALY i(pamcular B(ﬂ)
'fn«mmo |

'_j _'3(a)(:)
23(h)

2
8(0)
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Flllmg Permd _
Fisheries Reguiarmn
ZFLPE Pro_;ect EIS
F P.S

Free Rolling

GeneralConstructlon(Mud Wave/ Paleochiannel

Precautions) -
‘General Constructmn (Sealmg) Precautmns

General Mod;ﬁcatlon Precautlons
geotextrle
geotubes
Geotextlle b]anket
GHD

;:Glf'é '

GOC Act
Golder -

:: Gf‘oup Members e

Harbour o

Head

Headpressure e
Hydredvnamlcs e

Internal sand wall

Jorgensen

La‘ermg

Llcense _
._LNG. -Funding Agreements

Management

Management Plans
Mangrove Wa!l .

Master Plan

Modlﬁcatmn Breaches -
Modification Impacts S
Modnficatlon Rssk o

158

3@
9(b)
93(H)
124(b)(ii})

: :93._

:;'1 I3

73

28(9)

T 28(0)(11)

94(¢)
52 (particular A)

)

14D

17 (particular A)
~ 187(d) (particular
CADGD)

6
 43(0)(iy

4S(b)(n)

 T6(a)G)

uC)
B

144 (particular A)

El3(l..} (pamuu]dr C)
| _594(a)(m)(1) N
R C)
) _114(e)

"
.
AS(h)GE)
89y
A




Modlﬁed Reelamatlon Area
‘Mud F lats :
'mud wave

Mud Wave / Pa]eoehannel Breaehes

Mud Wave / Paleochanne] Impacts _

Murphy

Necessary Assassments -
Northern Bank :
north cell

Offshore Dlsposal Slte '
O*Neill '
Operatlonal Works Perm It
Or;gmal Claimant
or:gmal rec!amatlon area o
0’Sullivan ' o
Outlet Plpes o

-paleochannels
Partlculate Effects I
PASS
Perlmeter Wa[[
Ploughmg
pore water
Port A

Pro]ect Compensatmn SCheme e

Prohibi Dlseharges
Prohlb ed Dzseharge Effects
PrOJects

Pl‘OJ ect Works

PVDs e

QCLNG
QDIP
QSIA

Quahty Assurance or QA Revw“ er'

QWQG 2006
reeewmg waters
'Regulatory Authorltles -
Rem.unmg Gap '
Remedlal sealmg works
Reno Mattresses f

11

45(a)
A46(¢)
108

109(@)-(e)

1wy

:19(0)(1)

0()
T

135C)

127(c)GIA (@)

12(b)

3(0)(11) (partlcular B)
N lO(h)(u)( 1)

12'? c)(n)A)

. 28(e)0)
R

~ 163(d)ii)
XD

13()AbY)

94(h)
45(a)iiic.6)’
49(dB.L)Y

27

Yy
. i_8(c)

13

@i

RLCOAY

7

e
230dna)y
45(a)(v)B Q)

_27 L
9
~ 45(bY)

128(c)(ii)
I°8(c)(11](2) o




nght to Fish
Rlcht to Waters
RiSk of Harm o

Sealed

Sealmg Breaches

Seallng Faliure Impacts .
Sealmg Rlsk
shearlng
smker lme
SMEC
south cell
SP Act :
Speclfic Mod:ﬂcatlon Precautmns

Spec1f' c Mud Wave ! Paleochannel Precautlons o

Speclf' ¢ Sealmg Precautmns
spigot -
Spml e
P .

State Coasta!Pian R

Sllbclalm Breaches e
Subclalm Duty Class G

Subclalm Impact

Subclalm Bund Works Duty
Subclalm Precautmns

Subclalm Rlsk of Harm o
substrate B o
surface waters e

Tender ConceptDes;gn .

Tobarl
oo
TSS -

VODICnntract SRRTEINIERE o

Walls AV B, fc’ ‘D’ and B
Western Basm
washout erosmn

Water Quahty Mamgement Plan
ot WQM Pian
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' _1' 7_2(__a)_
_ 172(b)

90(a)(ii)(2)

132

133
47(f)

46(d)(l)(°)

67(6)C)

60

710

9Ae)i)

76
94
114

6150

By
)

165(a)(i)(1) (particular

By .
ASEVIB)

'__:161'
137(:{)

162
140

g7
S
- 169¢e)

- A5(a)ivy

1(b)

O
1696

' 14(11}(11)(1) .
;14(11}(11)

C13(e)A.a))
6(e)

- 46(d }(11)
f”3(c)
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-A#nrexure E — Expert ;Rep orts referred fo*

“Term used. Detail
{Beckett} Expert report of Mr David Beckett; dated 30/9/20
{Frid} Expert report of Prof. Chiristopher Frid, dated 7/6/21
{Gensemeri} Expert report of 'Dr-Robcrt__Gensemef, dated 16/8/21
'{Gen_sem_eﬂ} | Expert report.of Dr Robert Gensemer, dated 30/9/22
{Gordon1} Expert réport of Prof. Tan Gordon. dated May 2021
{Gorden2} Expert report of Prof. 1an Gordon, dated August 2021
{Gordon3} Expert report of Prof: lan Gordon, dated February 2022
{Gordon4} Expert reporf of Prof, Tan Gordon, dated October 2022
{Hipsey1} Expert teport of Assoc, Prof. Mafthew Hipsey, dated 17/12/20
{Hipsey2} Expert report of Assoc. Prof. Matthew Hipsey, dated 10/3/22
| {Hipsey3} Expert report of Assoc. Prof: Matthéw Hipsey, dated-29/9/22
{Knuckey} Expert report of Dr Ian Knuckey with Sr Matt Koopman, dated 29/4/21
{Loneragan} Expert report of Prof. Neil Loneragan, dated Jurie 2021
fMarsden} Expert report of Prof. Emerita Tslay Marsden, dated 1/9/22
{Mosley1} Expert report.of Assoc. Prof. Luke Mosley. dated 25/9/20
{Mosley2} Expert report of Assoc: Prof. Luke Mosley, dated 28/9/22
{Rowel} Expert report of Dr Kerry Rowe; dated 16/11/20
| {Rowe2} ‘Expert report of Dr Kerry Rowe, dated 17/2/21
{Shumway} Expert report.of Prof. Emerita Sandra Shumway; dated 2/6/2021
{Thynnel} Expert report of John Thynne, dated 15/6/2021
{Thynne2} Expert repott of John Thynne, dated 18/6/2021
{Wettle} Expett report of Dr Magnus Wettle, dated 25/9/20

* The fact that the Plaintiffs refer to part(s) of certain expert Feports in any particulars or pleading is
not fo limit the iise-to which the other parts of those reports (or other reports. relied upon, although not
cited in this pleading) which inay be referred to and or relied upon by.the Plaintiffs at tricd,
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