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The Plaintiff brings this claim on behalf of the Group Members identified in

paragraph 3 in Section C below against Suncorp Portfolio Services Limited in its
capacity as trustee of the Master Trust (Suncorp); and alsc against the Second
Defendant, Sean Carroll (Carroll) and Third Defendant, Geoffrey Edward

Summerhayes {Summerhayes), for involvement in Suncorp's contraventions.

Sections 52(2)(b), (c) and (d) of the Superannuation Industry (Supervision) Act 1993
(Cth) (SIS Act) imposed various duties on Suncorp.

From 1 July 2013 onwards, autherised-representatives-of financial services licensees
and authorised representatives of financial services licensees were prohibited from
accepting (and issuers or sellers of financial products were prohibited from paving)
Conflicted Remuneration by reason of amendments to the Corporations Act 2001
{Cth} (Corporations Act) commonly called the Future of Financial Advice reforms
{FOFA Reforms). The ban on Conflicted Remuneration did not apply to benefits
given to financial services licensees or their authorised representatives {Finanecial
Services-Licensees) under an arrangement entered into before 1 July 2013, subject

to certain conditions.

Licensees: The Plaintiff alleges that this-cenduchand-the-desision-which-gaveriseto

it; Suncorp’s ongoing decision to pay and each act of paving Conflicted Remuneration

after 1 July 2013 were contraventions of the duties that Suncorp owed to the Plaintiff

and the Group Members—ia-surmary-the-Rlairtiffalleges-thatitwas-netin-his-orthe
Group-Members—interests-to-continuepaying-thesefees- under s 52(2)(b), {c) and (d)

of the SIS Act and were breaches of trust, even if such payments were not prohibited
by the FOFA Reforms.

In summary, the Plaintiff alleges that:



(a) it was not in his or the Group Members’ best interests for Conflicted

Remuneration to continue to be paid after 1 July 2013, even if such Conflicted

Remuneration was not prohibited by the FOFA Reforms; and

(b) there was a_conflict of interest between:

(i) on the one hand, the interests of the Plaintiff and each of the Group

Members for Conflicted Remuneration not to be paid; and

(i) on the other hand, Suncorp’s own interests to pay Conflicted

Remuneration and the interest of Financial Services Licensees io

receive Conflicted Remuneration.

Suncorp should therefore have ceased charging members fees to fund the payment

of Cenflicted Remuneration to Financial Services Licensees and Suncorp should
have ceased the payment of Conflicted Remuneration to Financial Services

Licensees, from no later than 1 July 2013, Further, Suncorp should not have

executed three agreements, in late June 2013, which sought to put in place

arrangements providing for the payment of Conflicted Remuneration to Suncorp

Financial Services Pty Ltd, Standard Pacific Consulting Ltd, Guardian Group

Financial Planning Pty L.td and GuardianFP Limited. and other Financial Services
Licensees including after 1 July 2013 on all existing and new Suncorp Products

(Distribution Agreements).

Further or in the alternative, Conflicted Remuneration paid by Sungorp in respect of
Suncorp Products that the Plaintiff and Group Members acquired an interest in after
1 July 2014 contravened the FOFA Reforms. In particular, Suncorp continued to pay

Conflicted Remuneration after Suncorp transferred the interests of most of its
members from existing Suncorp Products inte 8 new Suncorp Products as part of

Suncorp’s Super Simplification Program implemented between 1 August 2016 and
February 2017, in contravention of its duties under the SIS Act and in breach of trust.

Further or in the aiternative, the Plaintiff alleges that Suncorp engaged in

unconscionable conduct under s 12CB of the Australian Securities and Invesiments

Commission Act 2001 (Cth) (ASIC Act). including by entering into and relying on the

Distribution Agreements and relying on any such cther arrangements, if any, that

Suncorp asserts it had in place prior to 1 July 2013 to continue to pay Conflicted

Remuneration after 1 July 2013.




8 The Plaintiff also alleges that Carroll and Summerhayes were involved in the

contraventions summarised in paragraphs 4 to 7 above to the extent that they were

directors of Suncorp at the time.

1 The issues likely to arise are those set out in the Summons under the heading

“Questions common to claims of the Plaintiff and the Group Members”.
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A Parties
1 The Plaintiff brings this proceeding as representative party for and on behalf of the
Group Members pursuant to Part 10 of the Civil Procedure Act 2005 (NSW),
Particulars
At the time of the filing of the Commercial List Statement there are
more than seven Group Members who have claims against each of the
Defendants.
2 The Plaintiff isand-was at all material times a+pemberof since at least 2008 has

been a member of che-ormore-of the Suncorn Fundehis torm s definedin



paragraph-d4{e)-belews a superannuation fund under the Master Trust and he has had

accounts with investment(s} in one or more of the Suncorp Products.

(if)

(iii)

(iv}

(v)

Particulars

The best particulars that the Plaintiff was-a-member-ef

can provide with his present state of knowledge is that in or

about 1986 he became a member of a fund that was,
between 2008 and 2011, transferred into the Asteron Life
Superannuation Fund that was renamed the “Suncorp
Master Trust” on 30 June 2008: RC — Withess statement of
E. A. Cooley dated 25 July 2018 at [6]-[10] and [82] and
Exhibit 5.320 at 0035.

Rlaintifts-membership-Ne—861043000Prior to 1 July 2013,

the Plaintiff had account(s) with investment(s) in the Suncorp

Personal Super Life$aver product issued by Suncorp.

From about 5 August 2013, the Plaintiff had account(s} with

investment(s) in the Suncorp WealthSmart Personal Super

product issued by Suncorp.

From about 3 December 2016, the Plaintiff had and

continues to have account(s) with investment(s) in the

Suncorp Brighter Super product issued by Suncorp.

The Plaintiff's account or reference numbers included No.
991013000, 909378208, 917068306 and 824439718,

The members of the group to whom this proceeding relates (Group Members) are

those persons:

(a) who are or were members of a superannuation fund under the Master Trust

(this term is defined in paragraph 11 below); and

(b)  whose accounts were affected by the payment of Conflicted Remuneration (as

this term is defined in paragraph 20 below) to Financial Services Licensees



{as this term is defined in paragraph 9 belaw) in the period 1 July 2013 to 21

June 2019, inclusive (Relevant Period)~and,

(c) who at any time during the Relevant Period received payment, or was entitled

to receive payment, from a superannuation fund under the Master Trust of all

or part of the benefits of a deceased member who satisfied subparagraphs (a)

and (b) above, by reason of the member's death;

(d) who satisfy all of the following:

(i)

(ii)

were the spouse, within the meaning of s 90MD or 90XD of
the Family Law Act 1975 (Cth), of a member of a

superannuation fund under the Master Trust who at any time

during the Relevant Period had rights in or in respect of a
superannuation fund under the Master Trust, and who

satisfied subparagraphs {a) and (b} above; and

at any time during the Relevant Period received a transfer

from a superannuation fund under the Master Trust of all or

part of the member's account(s) in a superannuation fund

under the Master Trust pursuant to an order or settlement in

a Family Law Act 1875 (Cth) proceeding or @ superannuation

agreement within the meaning of Part VIIIB of the Family
Law Act 1875 (Cth),

(e) who were not during the Relevant Period, and are not, any of the following:

(i)

(it)

a director, an officer, or a close associate (as defined by s. 9 of the

Corporations Act) of Suncorp; or

a judge, judge of Appeal or the Chief Justice of the Supreme Court of
NSW or a judge or the Chief Justice of the High Court of Australia.

Rarticulars



3A

The reference to Group Members in paragraphs 4, 5 and 6 of Part A above and

paragraphs 18(a)-(d), 188, 18C and 27(b)-(c), particular (iii} of 33, paragraphs 38D,

46, 49 and 51D, particulars (i) and (i) of paragraph 53 and particulars (i} and {ii) of

paragraph 55 is a reference o group members who satisfied subparaaraphs 3(a) and

3(b) in Part C of this Amended Commercial List Statement above.

Suncorp at all material times was, and is:

(a) a company duly incorporated pursuant to the Corporations Act and capable of

being sued;

(b) a trading corporation within the meaning of the Austafian-Securitivs-and
investments-Commission-Aet 2001 {GH-ASIGC-AcASIC Act;

(c) the holder of an Australian Financial Services licence (licence no: 237905)
(AFSL);

(d) the holder of a registrable superannuation entity (RSE} licence (licence no:
L0002059);

{(e) the trustee of the Master Trust (as defined in paragraph 11 below), which at

products pleaded in paragraphs 8. 15 and 40 below;

() a body corporate:

(i) carrying on the business of acting as a trustee of superannuation

entities and investing money in its capacity as frustee on behalif of the

beneficiaries of those superannuation entities; and

(i) holding itself out as having particular knowledge, skill and experience

in carrying out such a business,



(9) a wholly-owned subsidiary of Suncorp Life Holdings Limited (Suncorp
Holdings) which in turn was at all material times a wholly owned subsidiary of

Suncorp Group Limited;

(h) part of a group of companies which are a related party (as defined by s 228 of
the Corporations Act), a related body corporate (as defined by s 50 of the
Corporations Act) or an associated entity (as defined by s 50AAA of the

Corporations Act), of Suncorp Group Limited (Suncorp Group); and

(i) a registrable superannuation entity licensee (RSE licensee) under s 10(1) of
the SIS Act.

Each reference to Suncorp in this Commercial List Statement is to be read as a

reference to Suncorp in its capacity as the trustee ferthe-Suncerp-Funds of the
Master Trust.

Suncorp Life and Superannuation Limited (ABN 87 073 979 530) (Suncorp Life) at

all material times was, and is:

(@)  acompany within the Suncorp Group;

(b) one of the administrators of the Master Trust with Suncorp; and
(c) an associate of Suncorp for the purpose of the SIS Act.

Suncorp Financial Services Pty Ltd (ACN 010 844 621) (Suncorp Financial),
Standard Pacific Consulting Ltd (ACN 003 315 802) (Standard Pacific), Guardian
Group Financial Planning Pty Lid (ACN 000 036 626) and GuardianFP Limited (ACN
003 677 334) (Guardian) at all material times were, and are:

(a) financial services licensees under the Corporations Act;

(b) providers of financial product advice to persons as retail clients under the

Corporations Act; and
(c) associates of Suncorp for the purposes of the SIS Act,
(togetherseparately and collectively, the Suncorp Adviser Network).

Particulars

Suncorp Financial Services Guide dated 22 December 2017 at page 1.
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(a) Suncorp issued financial products under the Corporations Act and the ASIC

Act under the Master Trust {Suncorp Products);

Particulars

Corporations Act, s 764A(1)(q); ASIC Act, s 12BAA(T(); and SIS Act,
s 10.

(b) Suncarp issued a product disclosure statement (PDS) in respect of some or all

of the Suncorp Products; and

(c) the issue of each PDS by Suncorp in respect of each of the Suncorp Products

was required by the provisions in Division 2 of Part 7.9 of the Corporations Act
or the Trust Deed.

Particulars

Paragraphs 11A and 118 below.

At all material times, the Einaneial Suncorp Products were, and are, distributed and
promoted by:

(a) the members of the Suncorp Adviser Network through their own

representatives; and/or

(b) other Efinancial Sservices Elicensees:_or their authorised representatives,

{separately and collectively, Financial Services Licensees).

Particulars

RC — Witness statement of M. Pinto dated 5 August 2018 at [6].

At allthe material times set out in this paragraph:

(@) the-SecondDefendant-Sean Carroll {Carrell}-and-Third-Defendant-Geofirey
Edward and Summerhayes {Summerhayes) were directors of Suncorp
(together, the Directors); respectively:

(i) from_17 December 2012 to 16 April 2014; and




(ab)

(b)

(d)

11

(i from 30 June 2008 to 30 September 2015;

Summerhavyes was a senior executive of the Suncorp Group and the Chief

Executive Officer of Suncorp Life from June 2008 to September 2015, with

responsibilities with respect to Suncorp's superannuation business;

Carroll had a senior executive position within the Suncorp Group, which

included responsibilities with respect to Suncorp’s superannuation business
from January 2012 onwards;

Cathy Duncan {Duncan) was the Executive Manager Superannuation,
Product and Portfolio Management at Suncorp from 28 February 2014 to
3 October 2015;

the conduct of Carroll, Summerhayes and Duncan is to be taken to be the

conduct of Suncorp by reason of the fact that:

(i) Carroll and Summerhayes at-al-materia-timeswere directors of
Suncorp,_respectively, from 17 December 2012 to 16 April 2014 and
from 30 June 2008 to 30 September 2015; and

{ii) Duncan was atallmaterial-timesa senior employee of Suncorp_from 28
February 2014 to 3 October 2015; or

(iii) alternatively to (i) and (ii) above, Carroll, Summerhayes and Duncan

were each an agent of Suncorp- during the periods of time pleaded in
respect of each of them in (i) and (ii) above;

the knowledge of Carroll, Summerhayes and Duncan is attributed to Suncorp

by reason of the fact that;

{i) Carroll, Summerhayes and Duncan were each an agent of Suncorp,
holding senior positions with Suncorp and as such were under a duty
to communicate to the board of Suncorp the knowledge gained by

each of them in their positions; and

(ii) Duncan was a senior employee of Suncorp and as such was under a
duty to communicate to the board of Suncorp the knowledge gained by

her in that position; or
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(iii) alternatively to (i) and (ii} above, Carroll, Summerhayes and Duncan

were each the directing mind and will of Suncorp in relation to the

matters alleged in this Commergial List Statement during the time they

were directors, senior employees or agents of Suncorp.

B Background
B.1 Superannuation funds and Suncorp Products
11 Suncorp, at all material times, was; and is the trustee of a trust (Master Trust)
established by a trust deed dated 22 June 1979, as amended (Trust Deed).
Particulars
The Trust Deed was originally dated 22 June 1979 and has been
subsequently amended by various amending deeds, including on
14 December 2012, in June 2015 on 19 April 2016 and on
5 December 2017.
11A _ The Trust Deed contains "Governing Provisions” in clauses 1 1o 9 of the Trust Deed.
11B___ The Governing Provisions included provisions to the following effect:

(a)  the “Relevant Law”, being the laws of Australia and each of its states and

territories (including the Corporations Act and the SIS Act), prevails to the

extent of any inconsistency with the Trust Deed (clause 2.2(i)):

(b) Suncorp had the power to change, amend or replace all or any of the

provisions in the Trust Deed (clause 2.3(a)(i));

(c) Suncorp may charge for the administration and operation of the “Fund”, a

“Division”, a “"Sub-Division” or a "Plan” or a class of membership of a “Plan” an

amount disclosed to the "Beneficiaries” in a "Disclosure Document” provided

that such amount is no greater than any maximum amount {if any) set out in

the "Governing Rules” {clause 3.7(a)). Relevanily:

(0 “Fund” is defined to mean the Master Trust and each

“Division”, “Sub-Division” or "Plan” and comprises the asseis

held by, and for, Suncorp in respect of that superannuation

fund;



(ii)

(iii)

(v}

(Vi)

(viii)
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“Division” is defined to mean a division of the Fund

gstablished by Suncorp pursuant to clause 4.1(a) and set out

in a schedule to the Trust Deed;

“Sub-Division” is defined to mean a sub-division of the Fund

as established by Suncorp pursuant fo clause 4.1{a) and set

out in a schedule to the Trust Deed;

“Plan” is defined to mean a membership group which has

heen established by Suncorp or which is established by

Suncoerp under clause 4.1(a);

"Beneficiaries” is defined to mean a "Member”, a dependent

of a Member or any other person who is entitled to be paid a

benefit from, or has an interest, in the Fund;

‘Member" is defined to mean a person admitied as a

member of the Fund and who has not ceased to be a

member of the Fund;

“Disclosure Document” is defined to mean the following

document for a Plan that is issued by Suncorp:

(A) if new Members are still being admitted into the Plan,

the document provided to a Beneficiary prior to {or,

where permitted by the Relevant Law, after) the issue

of an interest in the Fund o the Beneficiary: or

(B) if new Members are no longer being admitted into the

Plan, the document provided to a Beneficiary on an
annual basis;

"Governing Rules” is defined to mean the terms and

conditions of the Division, Sub-Division or Plan that are

disclosed from time to time in one or more of the following:

{A) the "Rules”;

(B) the current Disclosure Document for the Division,

Sub-Division or the Plan;
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(ix)

14

(C)  the information sent to Members of the Division, Sub-

Division or Plan; or

(D)  any other communication by whatever method is

used by SPSL;

‘Rules” is defined to mean, subject to clause 5.5 of the Trust

Deed, the rules set out in each Division, Sub-Division or Plan
of the Trust Deed;

(d) clause 4 provides for the establishment and operation of Divisions, Sub-

Divisions and Plans within the Master Trust, with:

(i)

(it)

clause 4.3 conferring a power on Suncorp to transfer a

Member's interests in the Master Trust or benefit between

Divisions, Sub-Divisions or Plans or classes of members in a

Division, Sub-Division or Plan {Intra-Fund Transfer Power);

and

clause 4.4 conferring a power on Suncorp o segreqate the

assets, liabilities and members of each Division, Sub-

Division or Plan;

(e) clause 5.6(c) provides that Suncorp may establish a “Reserve Account” for

each Division, Sub-Division or Plan and credit specified armounts (i)-(iv) of

clause 5.6(c), provided that the Reserve Account can only be applied for

specified purposes (v)-{viii} of clause 5.6(c) (including (vii} of clause 5.6(c)

payment of "Fund Expenses”); and

{f) “Fund Expenses” is defined to mean the costs and expenses of and incidental

to the establishment, operation, management, administration, investment and

termination of the Fund, including Tax, insurance costs and any fees or

charges imposed on, or paid by, Suncorp.

Suncoerp at all material times was, and is, the issuer of the Suncorp FundsProducts

which were interests in a:

(a) registrable superannuation entitiesy within the meaning of s 10(1) of the SIS

Act; and
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14

14A

15

(b) regulated superannuation funds within the meaning of s 18(1) of the SIS Act:;

and

(c) public offer superannuation fund under s 18(1) of the SIS Act.

Riato—13-August 2018-at page-4843 [Intentionally left blank].

The-Rlaintif-and-the-Group-Members-becarme-membersofthe Suncorp-Funds

(c) employer-sponsored-plans[intentionally left blank].

in respect of each of the Suncorp Products {pleaded in paragraph 8 above and

paragraphs 15 and 40 below):

(a) Suncorp created a separate Division, Sub-Division or Plan under the Trust

Deed;
Particulars

Clause 4.1 of the Trust Deed and schedules to the Trust Deed.

(b)  the Members of each such Division, Sub-Division or Plan are bound by the

Governing Provisions and Governing Rules applicable to the relevant Division,

Sub-Division or Plan;

Particulars

Clause 4.2 of the Trust Deed and schedules to the Trust Deed.




(e)
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Suncorp created Rules under the Trust Deed for each Division, Sub-Division
or Plan established for each Suncorp Product;

Particulars

Clause 4.2 of the Trust Deed and schedules to the Trust Deed.

when Suncorp issued a PDS, it did so in relation 1o a Suncorp Product of a

specific Division, Sub-Division or Plan;

in the premises of (a) to (d) above, the Division, Sub-Division or Plan

established for each Suncorp Product falls within the meaning of a sub-plan in

reg 1.0.02 of the Corporations Requlations 2001 (Cth) (Corporaticns

Regulations); and

when a person became a Member of a Division, Sub-Division or Plan in

respect of a Suncorp Product, they were:

{i) issued a financial product; and

{ii) provided a financial service.

Particulars

Corporations Act, s 761E(7), 764A{g), 766A({1)(a) and (b}, 766B and
766C(1)a), (b) and (d); Corporations Regulations, reg 1.0.02 and 7.9.02;
ASIC Act, s 12BAA(7)(f); and SIS Act, s 10.

14B At all material times Suncorp’s conduct as trustee of the Master Trust has been
conduct which:
(a) involves provision of a financial service within the meaning of s 12BAB of the
ASIC Act: and
{b) is in trade or commerce.
15 As at 1 July 2013, Suncorp was the trustee-of at-least-31-superannuation-funds;

beingsissuer of various Suncorp Products (Original Superannuation Products),

including Suncorp Products that were not offered to new members of superannuation

funds under the Master Trust.
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Particulars

The QOriginal Superannuation Products include:

Suncorp Everyday Super;

Suncorp Everyday Super Pension;

Suncorp WealthSmart Personal Super;

Optimum Personal Super;

Optimum Professicnal Superannuaticn Savings;
Connelly Temple Super S8avings Plan {two funds),
Partnership Superannuation Plan (two funds);
Connelly Temple Superannuation Plan;
INVESCO;

Connelly Temple Workforce — Personal;

Connelly Temple Sunceorp Master Trust Superannuation;
Workforce Superannuation Personal;

Suncorp Employee Superannuation Plan;
Promina Corporate Superannuation Fund;
Optimum Corporate Super;

Optimum Caorporate for Standard Pacific;
Suncorp WealthSmart Business Super;

Connelly Temple Employer Plan;

Connelly Temple Workforce — Employer;
Workforce Superannuation Corporate;

Suncorp WealthSmart Pension;



(ii)

(iii)

(V)
(W)
X
(Y)
(<)
(AA)

(BB)

18

Optimum Professional Pension;

Connelly Temple Super Savings Plan Pension (two funds);
Connelly Temple Superannuation Allocated Pension Plan;
Partnership Allocated Pension Plan;

INVESCO Lifestyle Retirement Plan;

Connelly Temple Suncorp Master Trust Allocated Pension; and
Suncorp WealthSmart Term Allocated Pension.

together-Original & tion Funds)

Rarticulars

Suncorp Board Submission dated 17 March 2016 and signed by Cathy

Duncan, Executive Manager Superannuation, Product and Portfolio

Management, on behalf of the due diligence committee, Suncorp at

pages 25 and 26.

The PDS issued in respect of the Original Superannuation Products

include:

(A)

(B)

Suncorp WealthSmart Super PDS dated 1 November 2010;

Suncorp WealthSmart Personal Super & Suncorp WealthSmart
Pension PDS dated 30 November 2010;

Suncorp WealthSmart Business Super PDS dated 30
November 2010;

Suncorp WealthSmart Business Super Employer PDS dated 30
November 2010;

Suncorp Everyday Super PDS dated 1 December 2012;

Suncorp Everyday Super Product Guide dated 1 December
2012;
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(G)  Suncorp WealthSmart Personal Super and Suncorp
WealthSmart Pension PDS dated 4 July 2013;

(H)  Suncorp WealthSmart Business Super PDS dated 17 February
2014;

{ Suncorp WealthSmart Product Guide dated 17 February 2014,
{J) Suncorp Brighter Super Product Guide dated 3 April 2013; and

{K) Suncorp Everyday Super Product Guide dated 13 February
2013.

(iv) Further particulars to be provided following discovery.

16

[Intentionally left blank].

B.2 SIS Act

17 At all material times the Trust Deed contained the covenants set out in s 52(2) of the
SIS Act.

Particulars

Si8-Ast—s82{1)-The covenants are express terms of the Trust Deed
by operation of clause 2.2 of the Trust deed and s 52(1} of the SIS Act.

Alternatively, the covenants are implied terms of the Trust Deed by
operation of s 52(1) of the SIS Act.
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18 Atallmaterialtimes Suncorp covenanted-e:

(aa)

at all material times up to 30 June 2013, to exercise, in relation to all matiers

affecting the entity, the same deqree of care, skill and diligence as an ordinary

prudent person would exercise in dealing with property of another for whom

the person felt morally bound to provide;

Particulars

SIS Act, s 52(2)b), as in force up to 30 June 2013.

from 1 July 2013, to exercise, in relation to all matters affecting the entity, the

same degree of care, skill and diligence as a prudent superannuation trustee
would exercise in relation to an entity of which it is a trustee and on behalf of
the beneficiaries Plaintiff and Group Members of which it makes investments;

Particulars

SIS Act, s 52(2)(b)-, as in force from 1 July 2013;
Superannuation Legisitation Amendment {Trustee Obligations

and Prudential Standards) Act 2012 {Cth).

perform-thetrustee'sduties-and-exereise-the-trustee’s-powers at all material

times up to 30 June 2013, to ensure that the trustee’s duties and powers are

performed and exercised in the best interests of the Plaintiff and Group

Members {Previous Best interests Duty);

Particulars

SIS Act, s 52(2)(c), as in force up to 30 June 2013.

from 1 July 2013, to perform the trustee's duties and exercise the trustee's

powers in the best interests of the Plaintiff and Group Members (Best

Interests Duty);

Particulars

SIS Act, 5 52(2)(c), as in force from 1 July 2013;
Superannuation Legislation Amendment (Trustee Obligations
and Prudential Standards) Act 2012 (Cth).
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(d) from 1 July 2013, where there is a conflict between the duties of the trustee to
the benrsficiariesPlaintiff and Group Members, or the interests of the

beneficiariesPlaintiff and Group Members, and the duties of the trustee to any

other person or the interests of the trustee or an associate of the trustee:

(i to give priority to the duties to and interests of the beneficiaresPlaintiff

and Group Members over the duties to and interests of other persons,;

and

{ii) fo ensure that the duties to the beneficiariesPlaintiff and Group

Members are met despite the conflict; and

{iii) to ensure that the interests of the beneficiariesPlaintiff and Group

Members are not adversely affected by the conflict; and

(iv)  to comply with the prudential standards in relation to conflicts:,
Particulars

SIS Act, s 52(2)(d)-,_as in force from 1 July 2013;

Superannuation Legislation Amendment (Trustee Obligations

and Prudential Standards) Act 2012 (Cth).

{together, the Statutory Covenants).

B.3 Equitable and legal duties

18A At all material imes, Suncorp owed the Plaintiff and Group Members, when they were

members of a superannuation fund under the Master Trust, the duties of a frustee

and fiduciary.

Particulars

The duties arise at law and in equity from the relationship between

Suncorp as trustee and the Plaintiff and Group Members as

heneficiaries of the superannuation funds under the Master Trust.

18B At all material times, Suncorp owed and owes to the Plaintiff and Group Members a

duty to comply with the terms of the Trust Deed.

Particulars
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The duty is one in equity arising from the relationship of trustee and

beneficiary.
18C At all material times, including prior to 1 July 2013, where there was a conflict
between on the one hand, the duties of Suncorp to the Plaintiff and Group Members,
or the interesis of the Plaintiff and Group Members, and on the other hand, the duties
of Suncorp to any other person or the interests of Suncorp or an associate of
Suncorp, Suncorp had a fiduciary duty:
i to give priority to the duties to and interests of the Plaintiff and Group
Members over the duties to and interests of other persons;
(ii) to ensure that the duties to the Plaintiff and Group Members are met
despite the conflict; and
(i}  to ensure that the interests of the Plaintiff and Group Members are not
adversely affected by the conflict,
{General Law Conflict Duty).
B.4 FOFA
19 The Future of Financial Advice (FOFA) amendments to the Corporations Act
commenced on 1 July 2012 and-compliance-with-those-amendmenis-besame
mandatory-onand-afterd-July-2043.
Particulars
(i} Corporations Amendment (Future of Financial Advice) Act
2012 (Cth), s 3 and Sch1;
(i) Corporations Amendment (Further Future of Financial
Advice Measures) Act 2012 (Cth), s 3 and Sch 1.
20
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meaning-ofs-063A-cf the-Corperation-Ast For the purposes of this Amended

Commerciaj List Statement, "Conflicted Remuneration” means:
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(a) any commission paid to Financial Services Licensees in relation fo Suncorp

Products (Commissions), including:

(i) commissions on contributions;

{ii) ongoing commissions paid on account of balances of

member accounts;

{iii) commissions on insurance premiums; and

(v}  amounts paid on the total amount of funds that Financial

Services Licensees infroduced to Suncorp;

{b} is-any benefit given to a Financial Services Licensee who provided financial
product advice to persons as retail clients that, because of the nature of the
benefit or the circumstances in which it was given (FOFA Conflicted
Remuneration):

(i) could reasonably be expected to influence the choice of
financial product recommended by the licensee or
representative to retail clients; or

{ii) could reasonably be expected to influence the financial
product advice given to retail clients by the licensee or

representative.

Particulars

Corporations-Acts0683A

20A At all material times, Commissions were and are FOFA Conflicted Remuneration.

21 From 1 July 2013 onwards, subject to the qualification in paragraph 24 below,
Financial Services Licensees were prohibited from accepting FQFA Conflicted

Remuneration.
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23

24

24A

24

Particulars
Corporations Act, s 963E(1).and s 863G(1).

E | v 2013 le_subi ification h-24 below.
horised i o ial " hibited-f

Rarticulars

GCorporations-Act-s-063G{H]intentionally left blank].

From 1 July 2013 onwards, subject to the qualification in paragraph 24 below, issuers
of Einansia-Rredusts Suncorp Products were prohibited from giving a Financial

Services Licensee, FOFA Conflicted Remuneration.

Particulars
Corporations Act, s 963K.

Subject to the matters set out in paragraphs 24A below, The ban on FOFA Conflicted

Remuneration did not apply to benefits (Grandfathered Benefits) given to Financial

Services Licensees_if the benefit was given under an arrangement entered info

before 1 July 2013_and not given by a platform operator (the Exception).

Particulars
Corporations Act, s 1528(1).

The Corporations Requlations restricied the operation of the Exception such that it

did not apply to a benefit given by a person not acting in the capacity as a platform

operator, if the client did not have an interest in the financial product before 1 July
2014 and the benefit:

(a) was given in relation to the acquisition, on or after 1 July 2014, of a financial

product for the benefit of a retail client; or

(b) did not relate to a financial service provided, before 1 July 2014, for the benefit

of a retail client.
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25

Particulars

Corporations Act, s 1528(2): Corporations Reqgulations 7.7A.16B.

The Corporations Requlations also provided that the ban on FOFA Conflicted

24C

Remuneration did not apply to benefits (also Grandfathered Benefits) if the benefit

was given by a person acting in the capacity as a platform operator, if the benefit was

in relation to:

(a) an acquisition of a financial product on the instructions of a person who had

given an instruction to the person acting in the capacity of a platform operator
to open an account on the platform before 1 July 2014: or

(b) a person who had opened an account on the platform before 1 July 2014,

At all material times, Suncaorp was obliged to ensure that the Master Trust was

maintained solely for the provision of benefits for each member in the circumstances

set out in s 62 of the SIS Act (Sole Purpose Requirement).

Unconscionable conduct

24D

At all material times Suncorp has been prohibited by s 12CB of the ASIC Act from

L0

24E

engadging in conduct that is, in all the circumstances, unconscionable in connection

with the supply or possible supply of its services as trustee of the Master Trust and

issuer of Suncorp Products.

GrandfatheringPayment of Conflicted Remuneration before and after 1 July
2013

Conflicted Remuneration prior to 1 July 2013

Prior to 1 July 2013, Suncorp had an agreement with Suncorp Financial

{(Superseded Distribution Agreement) pursuant {o which:

(a) Suncorp authorised Suncorp Financial to include in agreements with Suncorp
Financial's distributors (including authorised representatives of Suncorp

Financial) provision for payment to distributors of commission;

Particulars

Superseded Distribution Agreement, clause 7.1(a).
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(e)
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Suncorp would netify Suncorp Financial from time fo time of the commission

rates applicable to each of the Suncorp Products;

Particulars

Superseded Distribution Agreement, clause 7.1{b).

Suncorp Financial was required to ensure its agreements with disiributors

provided for commission in accordance with the commission rates applicable

at the time the agreement was entered into and that Suncerp Financial could

vary the commission rates in a manner consistent with Suncorp’s procedures

for the variation of commission rates;

Particulars

Superseded Distribution Agreement, clause 7.1(c).

as between Suncorp and Suncorp Financial, Suncorp would be solely

responsible for payment of commission to the distributors, however, Suncorp

Financial was required to provide all details to Suncorp in respect of each

distributor each month to:

(i) calculate the commission due to distributors;

(i) generate the recipient creaied tax invoice in respect of the

commission (where applicable); and

(iii) pay the commission in accordance with the distributor's
instructions:;

Particulars

Superseded Distribution Agreement, clause 7.1(d).

Suncorp Financial was not entitled to any remuneration under the Superseded

Distribution Agreement, however, Suncorp and Suncorp Financial could from

time to time enter into arrangements whereby Suncorp paid Suncorp Financial

amounts to cover the costs of distributing and promoting the Suncorp

Products; and



27

Particulars

Superseded Distribution Agreement, clause 7.2(a).

(f) Suncorp or Suncorp Financial could terminate the Superseded Distribution

Agreement by giving the other party 4 weeks' {or such other period as the

parties may agree) notice in writing.

Particulars

Superseded Distribution Agreement, clause 8.1(a).

The Superseded Distribution Agreement is in writing and comprised of:

(i) Product Issue and Distribution Agreement between Suncorp

Financial, Suncorp Metway Investment Management

Limited, Suncorp Superannuation Pty Ltd and Suncorp Life
dated 7 July 2004; and

(i) Deed of Assignment and Variation of Product |ssue and

Distribution Agreement between Suncorp Financial Services

and the Issuers (Suncorp Metway Investment Management

Limited, Suncorp Life & Superannuation Limited. Suncorp

Superannuation Pty Ltd and Suncorp Portfolio Services
Limited) dated 26 May 2009,

Sunecorp-Funds: Conflicted Remuneration was paid to Financial Services Licensees

{Conflicted Remuneration Payments) in relation to the Suncorp Products, on and

prior to 30 June 2013.




(i)

(ii)

(iii)

(iv)
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Particulars

RC — Witness statement of E. A. Cooley dated 25 July 2018
at [121]-[126].

RC - Witness statement of M. Pinto dated 5 August 2018 at
[33] including question 12 immediately above [33] but below
[32];

Suncorp, Document Approval Process form dated 26 June

2013 for Distribution Agreements at page .0041;

Confticted Remuneration Payments included:

(A) commissions on contributions;

(B) ongoing commissions paid on account of balances of

members accounts;

{C) commissions on insurance premiums; and

{D) amounts paid on the total amount of funds that advisers
or their financial services licensee introduced to

Suncorp.

Further particulars will be provided following discovery or the

service of evidence.

members funds-bySuncorp:
(a)  made each of the Conflicted Remuneration Payments referred to in paragraph

(b)

(c)

25 above; or

reimbursed members of the Suncorp Adviser Network or Suncorp Life for each

of the Conflicted Remuneration Payments that they made referred to in

paragraph 25 above,

directly deducting the payments from members’ funds; or
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(d) alternatively, drawing on Suncorp’s Sgeneral Rrevenue.
Particulars

i RC — Witness statement of E. A. Cooley dated 25 July 2018
at [91] and [125].

{i)) RC — Witness statement of M. Pinto dated 5 August 2018 at
[33] including question 12 immediately above [33] but below
[32];

{iii) Suncorp, Document Approval Process form dated 26 June

2013 for Distribution Agreements at page .0041.

26A  Suncorp set administration costs, fees and charges for Members (Fees) at the level

they were set to enable part or all of those Fees (Excess Fees) to be used to fund

the Conflicted Remuneration Payments referred to in paragraph 25 above (Suncorp

Fee Purpose).

Particulars

(i) Fees include:

{A) contribution fees;

(B} administration fees;

(C}Y insurance premiums,

(DY ongoing service fees as part of the

administration fees.

(i) Further particulars will be provided following discovery

or evidence.
27 As at 20 June 2013, the payments referred to in paragraphs 25 and 26 above were:

(a) not given pursuant to an arrangement within the meaning of s 1528(1) of the

Corporations Act;

(b) alternatively to (a) above, not given pursuant to an arrangement between the
Plaintiff, the Group Members, Suncorp, Suncorp Financial, Suncorp Life or
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29

30

amefinancialservices-isensee any other member of the Suncorp Adviser

Network or any Financial Services Licensee; or

Particulars
0 As at 20 June 2013:

(A} Suncorp was unable to identify which Suncorp Products
were the subject of payments of Conflicted

Remuneration{Gonflict-Remuneration Payments),

and

(B} Suncorp was unable to idenfify the amount of Conflicted
Remuneration payable to fFinancial sServices
ILicensees in relation to the Suncorp FendsProducts;
and,

{C)—theorby-basis-for suppertingen-arrangementwas-that
; ; oft P e

(ii) Email from Lucy Lowing, Senior Lawyer - Life, Legal and
Secretariat, Suncorp sent on 24 June 2013 at 10.15 a.m. fo

various staff members of the Suncorp Group.

(c) alternatively to (a) and (b) above, not given pursuant to any contractual
obligation between the Plaintiff, the Group Members or Suncorp to Suncorp

Financial, Suncorp Life, other members of the Suncorp Adviser Network or

any other fFinancial sServices ILicensee.
Particulars

The particulars to sub-paragraph (b) above are repeated.

Juiy2043 Jintentionally left blank].

By-atleastJure-2043At all material times, Suncorp knew or ought to have known
that, to-the-extentif there was any ebligatien arrangement or arrangements to make
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31

the payments referred to in paragraphg 25 and 26 abovethat-ebligation-weuld-cease
on (contrary fo the Plaintiff's primary contention), Suncorp was capable of ceasing

such arrangements on or by 1 July 2013 {and at any time thereafter) (a Cessation of

Arrangement Act).

Particulars

If there was any arrangement or arrangements to make the payments

referred to in paragraphs 25 and 26 above (contrary to the Plaintiff’s

primary contention), without limitation, Suncorp could have:

(A)

(B)

terminated the Superseded Distribution Agreement;

amended the Trust Deed, the Governing Rules {applicable 1o

each of the Divisions, Sub-Divisions and Plans that issued

Suncorp Products). the Suncorp Products, or the PDS issued in

respect of each of the Suncorp Products, to remove: (1)

Conflicted Remuneration Payments: or (2) the levying of

Excess Fees on members to fund Conflicted Remuneration

Payments; or

used the Intra-Fund Transfer Power under the Trust Deed to

transfer the interests of members fo a Division, Sub-Division or

Plan that issued a Suncorp Product that did not involve: {1} the

payment of Conflicted Remuneration; or {2) the levying of

Excess Fees on members to fund Conflicted Remuneration

Payments.

Further or in the alternative to paragraph 29 above, regardless of whether there was

any arrangement or arrangements to make the payments referred to in paragraphs

25 and 26 above (cantrary to the Plaintiff's primary contention} or not, at all material

times Suncorp knew or ought to have known that it could have ceased paving

Conflicted Remuneration on or by 1 July 2013 (and at any time thereafter) {a

Cessation of Payment Act).

(i)

Particulars

The particulars to paragraph 29 are repeated.
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(i) There was no physical impediment preventing Suncorp from

ceasing paving Conflicted Remuneration on or by 1 July

2013 (and at any time thereafter).

Further or in the alternative to paragraphs 29 and 29A above, regardiess of whether

30

31

there was any arrangement or arrangements to make the payments referred to in

paragraphs 25 and 26 above (confrary to the Plaintiff's primary contention) or not, at

all material times, Suncorp knew ar ought to have known that it could have ceased
applying the Suncorp Fee Purpose on or by 1 July 2013 (and at any time thereafter)

(a Cessation of Member Charging Act).

Particulars

i The particulars to paragraph 29 are repeated.

(i) There wag no physical impediment preventing Suncorp from

ceasing to apply the Suncorp Fee Purpose on or by 1 July

2013 {(and at any time thereafter).

(iii) Suncorp had a discretion to reduce its fees such that Excess

Fees were not charged on or by 1 July 2013 (and at any time

thereafter).

At some peoint prior to 13 June 2013, Suncorp, Suncorp Life or Suncorp Holdings
established the FOFA project.

Particulars

Suncorp Document Approval Process form dated 26 June 2013 for

Distribution Agreements at page 80057.

On 13 June 2013, Suncorp provided draft Product Issue and Distribution Agreements
with Suncorp Financial, Guardian and Standard Pacific {the-Bistribution
Agreements) to various staff members at Suncorp.-and-stated:

(c)
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33

33

Particulars

Email from Paul Girot Project Manager - Business Improvement,
Product and Service, Suncorp sent on 13 June 2013 at 5.31 p.m. to

various staff members of the Suncorp Group.

On or about_ 23 or 24 June 2013, Suncorp amended-the-Bistribution-Agreements-for

conflicted-Remuneration prepared a
document titled "Document Approval Process” for the approval of the Bistribution

Agreements.

afaWa Oooa T N - alinfalhdal=lla malalak o
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Particulars

Suncorp, Document Approval Process form dated 26 June 2013 for

Distribution Agreements at page -80057.
Prior to executing the Distribution Agreements:

(a) Suncorp was unable to finalise a list of the FiransialSuncorp Products covered
by the Distribution Agreemenis; ard

{b) the existence of an ‘arrangement’ in relation to-these-fees-was Conflicted

Remuneration was stated by Suncorp to be based on records of what fees

had been received for what EiraneialSuncorp Products from which issuer:;
Particulars

Email from Lucy Lowing, Senior Lawyer — Life, Legal and Secretariat,
Suncorp sent on 24 June 2013 at 10.15 a.m. to various staff members

of the Suncorp Group.

(c) it was in_the interests of Financial Services Licensees to receive Conflicted

Remuneration Payments from Suncorp {direcily by Suncorp or through the

Suncorp Advisor Network) and it was in the interests of Suncorp for Financial

Services Licensees to receive Conflicted Remuneration Payments;

Particulars

(i) It was in the interests of Suncorp to maintain good relations

with Financial Services Licensees in relation to the

promotion and distribution of Suncerp Products: and
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(i) The Conflicted Remuneration Payments would enrich

Suncorp and Financial Services Licensees,

(d)  the best interests of the Plaintiff and each of the Group Members was for

Conflicted Remuneration Payments not to be made from 1 July 2013; and

Particulars

(i) the best interests of the Plaintiff and Group Members were

their besi financial interests;

(i) no additional benefits or services would be received by the

Plaintiff and each of the Group Members, nor would they

have an entitiement to receive additional benefits or

services, in return for the payment or continuation of the

Conilicted Remuneration Payments;

(iiy  the Conflicted Remuneration Payments would reduce the

benefits of the Plaintiff and each of the Group Members in

the Suncorp Product(s) they held interests in and enrich

Suncorp and Financial Services Licensees:

{iv) new Members of each of the Divisions, Sub-Divisions and

Plans for each of the Suncorp Products after 1 July 2014

would not and could not be charged fees to pay for the

Conflicted Remuneration Payments such that they would be

in a better financial position than Members of such Divisions,
Sub-Divisions and Plans who were charged fees to pay for

the Canflicted Remuneration Paymenis; and

(v) further particulars will be provided after discovery.

(e)  the best interests of the Plaintiff and each of the Group Members was for the

Suncorp Fee Purpose to cease.

Particulars

The particulars of sub-paragraph (d) are repeated.

34 Gra-date-priorte-27June-2043; Suncorp desided-te:
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(@)

35

decided to execute the Distribution Agreements_on or prior to 27 June 2013;

(d)

on or about 27 June 2013, entered into a "Product Issue and Distribution

Agreement” with Suncorp Financial (Suncorp Financial Distribution

Agreement);

Particulars

The Suncorp Financial Distribution Agreement was executed by Carroll

and Summerhavyes as directors of Suncerp.

decided, on or about 27 June 2013, to continue making Conflicted

Remuneration Payments or to reimburse Financial Services Licensees for any

Conflicted Remuneration Paymenis that they made; and

decided:

(i on or about 27 June 2013 or alternatively prior to 1 July 2013, to

continue to charge existing members of superannuation funds under
the Master Trust as at 30 June 2013; and

{ii) on or about 27 June 2013, to charge persons who became members of
superannuation funds under the Master Trust between 1 July 2013 and
30 June 2014

Excess Fees to fund Conflicted Remuneration Payments (whether pursuant fo

the Distribution Agreements or otherwise),

{each of which, separately and collectively, constitute a Continuation of Conflicted

Remuneration Decision).
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36

and-Summerhayes-as-diresters-of-Suncerp:[intentionally left blank].

The Suncorp Financial Distribution Agreement provided that:

(a)

()

Suncorp and-Suneerp-kife would pay commissions to Suncorp Financial on
any Einancial-Predusts Suncorp Product that had or would be issued by
Suncorp and-Suneerp-Life in accordance with the commission rates applicable
for each of the Finaneial Suncorp Products;

Particulars
Suncorp Financial Distribution Agreement, ¢l 7.1 (a).

Suncorp ard-Suneorp-ife authorised Suncorp Financial to inciude in any
agreement pursuant to which Suncorp Financial distributed FiransialSuncorp
Products for Suncorp-and-Suncerp-l-ife (a CAR Agreement) a provision for
the payment to Suneerp-Finansial-'Distributors’ (defined in the Suncorp
Financial Distribution Agreement as being persons who distribute and promote

Suncorp Products, and includes employees of the Suncorp Group and

authorised representatives of Suncorp Financial) of commission or other

remuneration;
Particuiars
Suncorp Financial Distribution Agreement, ¢l 7.1 (b).

Suncorp and-Sunserp-Life would notify Suncorp Financial from time to time of
the commission in the commission schedule for each of the EirarsialSuncorp

Products;
Particulars
Suncorp Financial Distribution Agreement, cl 7.1 (c).
Suncerp Financial would ensure that:

(i) the commission payable under each CAR Agreement was in
accordance with the commission schedule applicable at the time the

CAR Agreement was enfered into; and
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(f)

(s))
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(i) each CAR Agreement authorised Suncorp Financial to vary
commission rates in a manner consistent with the relevant issuer’s

procedures for variation of commission rates;
Particulars

Suncorp Financial Distribution Agreement, ¢l 7.1 (d).

Suncorp was solely responsible for payment of commission to Suncorp

Financial for Distributors. Suncorp Financial would however provide all details

that Suncorp needed, in respect of each Distributor each month, {o:

(i) calculate the commission due to the dDistributor,;

(i) generate the recipient created tax invoice in respect of the commission;

and
i) pay the commission in accordance with the dDistributor’s instructions;
Particulars
Suncorp Financial Distribution Agreement, cl 7.1 (e).

Suncorp could from time to time enter into arrangements by which Suncorp

pays Suncorp Financial amounts to cover costs of distributing and promoting

Suncorp Products;

Particulars

Suncorp Financial Distribution Agreement, ¢l 7.2 (a).

in consideration of Suncorp Financial agreeing to distribute the Suncorp

Products, Suncorp would pay Suncorp Financial fees as agreed in writing

between Suncorp and Suncorp Financial from time to time; and

Particulars

Suncorp Financial Distribution Agreement, cl 7.3.
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38

(h)  Suncorp or Suncorp Financial could terminate the Suncorp Financial

Distribution Agreement by qiving the other party 4 weeks’ (or such other

period as the parties may agree) notice in writing.

Particulars

Suncorp Financial Distribution Agreement, ¢l 9.1.

FEinancial-Distribution-Agreement-with On or about 27 June 2013, Suncorp decided to

execute and executed agreements:

(a) with Guardian that contained substantially the same ferms as pleaded in

paragraph 36 above in respect of the Suncorp Financial Distribution

Agreement (Guardian Distribution Agreement); and

(b) with Standard Pacific_that contained substantially the same terms as pleaded
in paragraph 36 above in respect of the Suncorp Financiat Distribution
Agreement, except for the terms pleaded in subparagraphs 36(b) and (d)

above (Standard Pacific Distribution Agreement),

{each of which, separately, also constitute a Continuation of Conflicted Remuneration

Decision).

Particulars

Email from Lucy Lowing, Senior Lawyer — Life, Legal and Secretariat,
Suncorp sent on 24 June 2013 at 10.15 a.m. to various staff members

of the Suncorp Group.

The Suncorp Financial Distribution Agreement, Guardian Distribution Agreement and

Standard Pacific Distribution Agreement were materially different to the Superseded

Distribution Agreement in that:

(a)  theyrequired Suncorp to pay amounts described as ‘commission’ to the

Suncorp Adviser Netwark, being a requirement that was not in the

Superseded Distribution Agreement; and

(b}  they provided for the payment of fees to the Suncorp Adviser Network, being a

requirement that was not in the Superseded Distribution Agreement.
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Particulars

Clauses 7.1{a) and 7.3 of the Suncorp Financial Ristribution

Agreement, Guardian Distribution Agreement and Standard Facific

Distribution Agreement.

37B In entering into the Suncarp Financial Distribution Agreement, Guardian Distribution
Agreement and Standard Pacific Distribution Agreement, Suncorp sought to ensure
that;
(a) Conflicted Remuneration Payments could, after 1 July 2013, be paid in
respect of:
(i) persons who were existing members of superannuation
funds under the Master Trust as at 30 June 2013;
{ii) persons who became members of superannuation funds
under the Master Trust between 1 July 2013 and 30 June
2014; and
(b)  Suncorp could charge persons referred to in (a) above Excess Fees to fund
Conflicted Remuneration Payments,
to the extent that Suncorp considered it was not prohibited to do so under the
FOFA Reforms {Suncorp’s Continuation of Fees Purpose),
37C  Priorto the entry into the Suncorp Financial Distribution Agreement, Guardian

Distribution Agreement and Standard Pacific Distribution Agreement, Suncorp did not

give, or alternatively did not give any proper, adequate or reasonable consideration,

as to whether:

(a) it was in the interests of persons who were existing members of

superannuation funds under the Master Trust:

{i) for Conflicted Remuneration Payments to be continued; or

(ii) that they continue to be charged Excess Fees fo fund

Conilicted Remuneration Payments:

(b) it was in the interests of persons who became members of superannuation
funds under the Master Trust between 1 July 2013 and 30 June 2014.
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40

(i) for Conflicted Remuneration Payments to be made; or

(ii) that they be charged Excess Fees to fund Conflicted
Remuneration Payments.

2013, Conflicted Remuneration Payments were continugd to be made in relation to

the Suncorp Products.

Particulars
fout indl I tion12(a) in-t by 133} of RC

{0 The best particulars that the Plaintiff can provide with his

present state of knowledge is that the total amounts paid
during the Relevant Period from 1 July 2013 to 30 June 2018
are set out in the response to guestion 12(a) in the table at
[33] of RC —Witness statement of M. Pinto dated 5 August
2018.

(i) Conflicted Remuneration Payments included:

(A} commissions on contributions;

{B) ongoing commissions paid on account of balances of

members accounts;

{C) commissions on insurance premiums;

(D) amounts paid on the total amount of funds that advisers

or their financial services licensee introduced to

Suncorp.

(iii) Further particulars will be provided following discovery or the

service of evidence.
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(a) made each of the Conflicted Remuneration Payments referred to in paragraph

38 above; or

(b) reimbursed members of the Suncorp Adviser Network or Suncorp Life for each

of the Conflicted Remuneration Payments they made referred to in paragraph

38 above,

{c) directly deducting the payments from members’ funds; or
(d) alternatively, drawing on Suncorp’s general revenue,

(each act of which, separately, constitutes an act in Implementing the Continuation

of Conflicted Remuneration Decision).
Particulars

0 RC - Witness statement of E.A. Cooley dated 25 July 2018
at[91] and [125]; and

(ii) RC —Witness statement of M. Pinto dated 5 August 2018 at
[33] and [34];-and

(iify  Suncorp Financial Distribution Agreement, ¢l 7.1 (a).

From 1 July 2013, Suncorp set and charged members Fees, which included Excess

Fees, to fund the Conflicted Remuneration Payments referred to in paragraph 39

above {also a Suncorp Fee Purpose and each an act in Implementing the

Continuation of Conflicted Remuneration Decisions).

Particulars

{i) Fees include:

{A) contribution fees:

{B) administration fees;
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{C) insurance premiums;

(D) ongoing service fees as part of the

administration fees.

{ii) Further particulars will be provided following discovery

or evidence.,

398 At the time of making each of the Continuation of Conflicted Remuneration Decisions

39C

and engaqing in each of the acts of Implemeniing the Continuation of Confiicted

Remuneration Decisions, Suncorp knew or ought to have known each of the facts in

paragraphs 24D fo 39A above.

At all material times, Suncorp has not engaged in a:

c.2
39D

(@)

(b)
(c)

Cessation of Arrangement Act, to the extent arrangements existed prior to 1

July 2013 within the meaning of 8 1528 of the Corporations Act (contrary to

the Plaintiff's primary contention);

Cessation of Payment Act: or

Cessation of Member Charqing Act,

other than in relation to members of superannuation funds under the Master Trust

who had accrued default amounts (ADAs) and who were transferred by Suncorp to a

MySuper Suncorp Product pursuant to legislative requirements.

Conflicted Remuneration prohibited on acquisitions after 1 July 2014

At all material times:

(a)

Suncorp was not acting in the capacity as a platform operator when issuing

the Suncorp Products and providing financial services to the Plaintiff and

Group Members in respect of the Suncorp Products; and

any Conflicted Remuneration Payments in respect of any Suncorp Product

that a Member acquired an interest in after 1 July 2014 was prohibited by the
FOFA Reforms.

Particulars

The Plaintiff repeats paragraphs 14A and 19 to 24A above.
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Super Simplification program

On or about 17 March 20186, the Due Diligence Committee of Suncorp recommended
to the board of Suncorp that-the-fd
Eunds-be-transferred-to-at-least-the-following-8-rewsuperannuation-funds{(New
SuperannuationFunds)ibeing:

{a) Suncerp-Everyday-Superthe Trust Deed be amended to insert a new Division,

being "Division 13", and called the “Suncorp Superannuation Division”; and

(b) Sunsorp-Evernyday-Super-Rensionmembers of Original Superannuation

Products be transferred to at least the following 8 new Suncorp Products to be

issued from the new Division 13 (New Superannuation Products);

{d)ySuncorp-Brighter-Super—Parsonal-Super:

3] Suncorp Everyday Super;

(ii) Suncorp Everyday Super Pension;

(fii) Suncorp Brighter Super;

(iv)  Suncorp Brighter Super — Personal Super;

(v) Suncorp Employee Superannuation Plan;

(vi) Suncorp Brighter Super — Employer Super;

{(vii)  Suncorp Brighter Super — Pension; and

(viii)  Suncorp Brighter Super — Term Allocated Pension,

(Super Simplification Proposal).
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Particulars

Suncorp Board Submission dated 17 March 2016 and signed by
Duncan, Executive Manager Superannuation, Product and Portfolio
Management, on behalf of the due diligence committee, Suncorp.

Further particulars to be provided following discovery.

41 On or about 24 March 2016, Suncorp decided:
(a) to approve the Super Simplification Proposal;
(b} not to cease making Conflicted Remuneration Payments;
(c} not to cease reimbursing members-orceasing-te-allew-financialservices
icenseeste-charge-is-members—Conflisted-Remunerationpursuant-ie-the
Bistribution-Agreements—{the-Super-Simplification-Desision}- of the Suncorp
Adviser Network for Conflicted Remuneration Payments that they made; and
(d) not to cease charging its members Excess Fees to fund Conflicted
Remuneration Payments,
(each, separately and collectively, constitute the Super Simplification Decision).
Particulars
RC — Witness statement of E. A. Cooley dated 25 July 2018 at [87].
41A _ The PDS that Suncorp issued in respect of each of the New Superannuation

(a)

Products:

stated that Suncorp would pay to a member's nominated Financial Serviceg

Licensee adviser any advice fee that the member agrees to pay their

nominated Financial Services Licensee adviser; and

should have disclosed, but did not disclose, that in relation to members who

had acquired an interest in the Original Superannuation Products prior to

1 July 2014

® Suncorp would (directly or through members of the Suncorp

Adviser Network) make payments 1o such member's

nominated Financial Services Licensee adviser that would

be Conflicted Remuneration; and
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(i) Suncorp would charge such members Excess Fees to fund

the Conflicted Remuneration Payments referred to in (i}

above,
Particulars

(i) Suncorp Brighter Super Personal Super and Pension PDS
issued 30 May 2016; page 11, in respect of “Advice fees”.

ii) Suncorp Brighter Super for business PDS issued 30 May

2016, page 11 in respect of Advice fees,

(i} Suncorp Everyday Super PDS issued 27 May 2017, page

11, in respect of "Personal Advice fees”.

(ivi  Suncorp Everyday Super PDS issued 13 February 2018,

page 10 in respect of “Personal Advice fees”,

{v) Suncorp Brighter Super Personal Super and Pension PDS

issuad 3 April 2018, page 10 in respect of "Advice fees”,

{vi)  Suncorp Brighter Super for business PDS issued 3 April

2018, page 10 in respect of "Advice fees”.

{(vii)  Suncorp Emplovee Superannuation Plan PDS, issued 3 April
2018 page 10 in respect of “Advice fees”.

(viii)  The Plaintiff repeats paraqrapghs 11B and 14A above.

If it is found that there was a-contract-erarrangement-te-make-the-Conflicted
Remuneration-Paymenis-referred-to-inparagraph25-and-26-{conirary-to -

arrangement prior to 1 July 2013 (within the meaning of s 1528{1)(a) of the

Corporations Act) to make the Conflicted Remuneration Payments referred to in

paragraphs 25 and 38 above {contrary to the Plaintiff's primary contention):

(a) that arrangement ceased to have the effect of causing Conflicted
Remuneration Payments to be Grandfathered Benefits once members had
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been transferred from the Original Superannuation Products to the New

Superannuation Products; and

{b)  further, the payment of Conflicted Remuneration to Financial Services

Licensees in respect of any members whose interests were transferred from

Original Superannuation Products to the New Superannuation Products was

and is prohibited by the FOFA Reforms once the interests of those members

were transferred from the Original Superannuation Products to the New

Superannuation Products.

Particulars

The Plaintiff repeats paragraphs 14A and 19 to 24A above.

43 Between 1 August 2016 and February 2017, Suncorp transferred the-funds
efmembers from Original Superannuation FurdsProducts to the New Superannuation
FundsProducts.

Particulars

(i) Suncorp Board Submissicon dated 17 March 2016 and
signed by Duncan, Executive Manager
Superannuation, Product and Portfolio Management,

on behalf of the Due Diligence Committee, Suncorp.

(ii) RC — Witness statement of E.A. Cooley dated 25 July
2018 at [87].

44 On and after 1 August 20186, S—HJ%GGFE—FFH&FFG!&LGM#GFR&H%W—S—HHGOFP—GHG

Sepvices Lcensees-inrelationto-the-Suneorp-FundsConflicted Remuneration

Payments were continued to be made in relation to Suncorp Products, including the

New Superannuation Products.

Particulars

The total amounts paid during the period from 1 August 2016 to 30 June 2018
are set out in the response to question 12{a) in the table at [33] of RC ~
Witness statement of M. Pinto dated 5 August 2018-
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(a) made each of the Conflicted Remuneration Payments referred to in paragraph

44 above; or

(b} reimbursed members of the Suncorp Adviser Network or Suncorp Life for each

of the Conflicted Remuneration Payments referred to in paragraph 44 above,

(c) directly deducting the payments from members’ funds; or

(d) alternatively, drawing on Suncorp’s General-Reserve-generai revenue,

(each act of which, separately, constitutes an act in Implementing the Super

Simplification Decision).

Particulars
The particulars to subparagraph 3944 above are repeated.

From 1 August 2018, Suncorp set and charged members Excess Fees to fund the

45B

Conflicted Remuneration Payments referred to in paragraph 45 above (also a

Suncorp Fee Purpose and each an act in Implementing the Super Simplification

Decision).

At the times of making the Super Simplification Decision and engaging in each of the

45C

acts Implementing the Super Simplification Decision, Suncorp knew or ought to have

known each of the facts in paragraphs 39D to 45A above.

Failure to advise

At all material times, Suncorp failed to advise members of superannuation funds under

the Master Trust that they had the right to request Suncorp to transfer their investment

{0 a product in respect of which:

{a) members would not be charged Excess Fees; or
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(b) Suncorp would not (directly or through members of the Suncorp Adviser

Network) pay Financial Services Licensees any Conflicted Remuneration.

Particulars

(i} From 1 July 2014, Suncorp offered a MySuper product known
as the Suncorp Lifestage Fund in respect of which:

{A) members were not charged Excess Fees;

(B) no Conflicted Remuneration Payments would be made.

(i} As pleaded in paragraph 11B above, Suncorp could:

(A) amend the Trust Deed; create new Divisions, Sub-

Divisions and Plans: create new Suncorp Products (to

be issued from Divisions, Subdivisions or Plans); amend

the Governing Rules (applicable to each of the

Divisions, Sub-Divisions and Plans that issued Suncorp

Products): amend the Suncorp Products, or amend the

PDS issued in respect of each of the Suncorp Products,

to remove: {1} Conflicted Remuneration Payments; or

{2) the charging of Excess Fees to members to fund

Conflicted Remuneration Payments; or

(B} used the Intra-Fund Transfer Power under the Trust

Deed to transfer the interests of members to a Division,

Sub-Division or Plan that issued a Suncorp Product that

did not involve: (1) the payment of Conflicted

Remuneration; or (2) the charqing of Excess Fees {o

members to fund Conflicted Remuneration Payments.

(i) Further particulars will be provided after discovery or evidence,

45D  Further or in the alternative to paragraph 45C above, Suncorp exercised its discretion

not to advise members of superannuation funds under the Master Trust of the matters

pleaded in paragraph 45C.
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Contraventions

49

SIS Act Contraventions and breaches of trust

At all materiai times, there was an actual conflict between the interests of the Plaintiff

and each of the Group Members, on the one hand, and Suncorp’s own interests and

the interests of the-memb

representatives_Financial Services Licensees, on the other hand.

(i)

(iii)

(iv)

Particulars

It was in the interests of the Plaintiff and each of the Group

Members not to pay-Genilisted-Remuneration be charged

Excess Fees to fund the Conflicted Remuneration Paymenis.

| i the i iaLi £ g for-the-Plaintiff
and-each-ofthe G Mem! : . . o
Conflicted Remuneration-No additional benefits or services
would be received by the Plaintiff and each of the Group

Members, nor would they have an entitlement o receive

additional benefits or services, in return for: {A) the Excess

Fees charged to them in order to fund the making or

continuation of making of the Conflicted Remuneration
Payments: (B) the payment or continuation of the Conflicted

Remuneration Payments.

I inthe-i g : intai ! rolati
it gt | the S AdviserN i ikl
thorised ) . lati I .

distribution-of-the-Financial-Rredusts:|t was in the interests of

Suncorp to: {A) continue the making of Conflicted

Remuneration Payments; (B) charge the Plaintiff and each of

the Group Members Excess Fees to fund the Conflicted

Remuneration Paymenis.

it i thed S (o rraintai L eotat
ith the other financialservicesdi ke

thorised \ . lati | . I
distribution-efthe-Financial Rrodusts-The charging of Excess

Fees or the making of Conflicted Remuneration Payments
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) 50

reprasentatives-en-the-ether-hand:At all material times, Suncorp knew or,

50

would reduce the benefits that the Plaintiff and each of the

Group Members were entitled to under the Master Trust with

respect to the Suncorp Product(s) they held interests in and

would enrich Suncorp and Financial Services Licensees,

i £ thod 1o of 4 " ithin-the-S
Adviser Network-It was in the interests of Suncorp to

maintain good relations with Financial Services Licensees in

relation to the promotion and distribution of the Suncorp

Products.

Summerhayes, the executive director of Suncorp, was a

member of the boards of entities within the Suncorp Adviser

Network.

A
- - J =gy oo -

allernatively, recklessly shut its eyes to the actual conflict pleaded in paragraph 46

above.

(i)

(iii)

Particulars

Each of the Directors received, read and signed the
Distribution Agreements, and was aware of the contents and,

in particular, the terms of clause 7.1.;and

he | lod { the Directorsis-iobe-attril Lto.S
by-reason-of-the-matters-pleadedin-paragraph10{d}

above-The matters pleaded in this paragraph are matters

that should have been known to Suncorp, Carroll and

Summerhayes unless they recklessiy shut their eyes to
them.

The knowledge of the Directors is to be atfributed to Suncarp

by reason of the matters pleaded in paragraph 10(d) above.
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48 Alternatively to paragraph 47 above, at all material times, atthe-time-of-making-the

have known each of the matters pleaded in paragraph 4746 above.

Particulars

The Plaintiff repeats the particulars (i) to (iii) to paragraph 47 above.

Further, the matiers pleaded in paragraph 46 above are matters that

a prudent trustee would have known.

49 Suncorp contravened the covenant in s 52(2){(b} of the SIS Act to exercise the degree
of care, skill and diligence that a prudent superannuation trustee would have
exercised if they were the trustee of the Sunserp-Funds superannuation funds under
the Master Trust {(Due Care and Skill Contraventions):

{a) inmaking-the-Grandfathering Decisionand:

(i) making each of the Continuation of Conflicted Remuneration

Decisions;

(ii) engaging in_each_act of Implementing the Continuation of Conflicted

Remuneration Decision; and

Particulars

) A prudent superannuation trustee in the position of trustee of the
Sunceorp-Furds superannuation funds under the Master Trust would

have identified the following considerations as relevant:

(AA) whether Suncorp could cease making the Conflicted

Remuneration Payments;

{A) what were the amounts that the Plaintiff and each of the Group

Members would pay in Fees if the Conflicted Remuneration

Payments were continued;

(B)  what were the benefits or services, if any, that the Plaintiff and
each of the Group Members would receive in return for the
continuation of the Conflicted Remuneration Payments_and the

charging of Excess Fees:




(if)

©)

(E)

(F)

(H)
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if there were any benefits or services that the Piaintiff and each
of the Group Members would receive in return for the
continuation of the Conflicted Remuneration Payments_and the

charging of Excess Fees, what was their estimated value;

whether, and to what extent, the financial impact to the Plaintiff
and each of the Group Members would outweigh any benefits
or services they would otherwise receive if the Conflicted

Remuneration Payments_and the charging of Excess Fees were

continued;

whether, and to what extent, there was any conflict between the
interests of the Plaintiff and each of the Group Members on the

one hand and its own interests and the interests of-the

representatives Financial Services Licensees on the other,;

whether the financial interests of the Plaintiff and each of the
Group Members would be adversely affected by any such

conflict;

whether priority would be given to the financial interests of the

Plaintiff and each of the Group Members over the interests of

Suncorp-members-of-the-Suncorp-AdviserNetworkand their
adthorised-representatives; andfor Financial Services

Licensees; andfer

whether the decision was only made for proper purposes_and,

in particular, whether it satisfied the Sole Purpose Requirement.

A prudent superannuation trustee in the position of trustee of the
Suncerp-Funds superannuation funds under the Master Trust would

have taken all reasonable steps to obtain relevant information and

advice so as to:

(AA)

ascertain whether Suncorp could cease making the Conflicted

Remuneration Paymenis;




(C)

(D)
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ascertain the amounts that the Plaintiff and each of the Group

Members would pay in Fees if the Conflicted Remuneration

Payments were continued;

ascertain whether there were any benefits or services that the
Plaintiff and each of the Group Members would receive in return
for the continuation of the Conflicted Remuneration Payments

and the charging of Excess Fees;

ascertain the value of those benefits or services that the Plaintiff
and each of the Group Members would receive in return for the

continuation of the Conflicted Remuneration Payments_and the

charaing of Excess Fees;

ascertain whether, and to what extent, the financial impact to
the Plaintiff and each of the Group Members would outweigh
any benefits or services they would otherwise receive if the

Conflicted Remuneration Payments_and the charging of Excess

Fees were continued;

ascertain whether, and to what extent, there was any conflict
between the financial interests of the Plaintiff and each of the

Group Members on the one hand and its own interests and the

interests of the-rmembers-ofihe-Suncerp-AdviserNetworkand

their-autherised-representativeskinancial Services Licensees on
the other hand;

ensure that the financial interests of the Plaintiff and each of the
Group Members would not be adversely affected by any such

conflict;

ensure that priority was given to the financial interests of the

Plaintiff and each of the Group Members over the interests of

Suncorps-members-sfthe-Sunsorp-Adviser Network-and their

autherised-represeniatives and Financial Services Licensees;
andfor
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(H)  ensure that the decision was only made for proper purposes

and, in particular, ensure that it satisfied the Sole Purpose

Requirement.

(i) A prudent superannuation trustee in the position of trustee of the
Suneorp-Fundssuperannuation funds under the Master Trust would

have taken into account the following relevant considerations:

{AAY  Suncorp could cease making the Conflicied Remuneration

Payments at any time;

(AB) the fact that persons who became a new member of the

superannuation funds under the Master Trust after 1 July 2014

would not and could not be charqed Excess Fees o make

Conflicted Remuneration Payments such that they would be in

a better financial position than members who were charged

Excess Fees to pay for Conilicted Remuneration Payments;

(A) the amounts the Plaintiff and each of the Group Members would
pay in Fees if the Conflicted Remuneration Payments were

continued;

(B} the fact that no additional benefits or services would be
received by the Plaintiff and each of the Group Members in
return for the continuation of the Conflicted Remuneration

Payments or the charging of Excess Fees;

(C)  the fact that it was in the financial interests of the Plaintiff and

each of the Group Members for. (1) the charging of Excess

Fees to them to fund the payment of Conflicted Remuneration

to cease; and (2) the Conflicted Remuneration Payments to

cease;

(D)  the fact that there was a significant conflict between the
financial interests of the Plaintiff and each of the Group
Members, on the one hand, and its own interests and the
interests of the-members-ofthe-Sunserp-AdviserNetwork-and
theirauthorised-representativesFinancial Services Licensees,

on the other;




(iv)

(E)

(G)

(H)

(1)

55

the fact that the financial interests of the Plaintiff and each of
the Group Members were adversely affected by that conflict in a

significant way;

the fact that priority had not been given to the financial interests
of the Plaintiff and each of the Group Members over the
interests of Suncorpmembers-ofthe-Suncorp-AdviserMetwerk
and-theirauthorisedrepresentatives-andfor or Financial

Services Licensees;

prehibitedContinuation of Conflicted Remuneration Payment

Decisions were made to ensure that the Conflicted

Remuneration Payments continued from 1 July 2013 onwards

and the financial interests of the Plaintiff and each of the Group
Members were adversely affected in a significant way by the
conflict that existed between those interests on the one hand
and the interests of Suncorp;-the-members-af-the-Suncorp
Adviser-Netwos ihair authorised tives and

Financial Services Licensees on the other (the Improper

Purpose);

the fact that Suncorp had adopted the Suncorp Fee Purpose

and Suncorp's Continuation of Fees Purpose;

the fact that the making of Conflicted Remuneration Payments

did not meet the Sole Purpose Requirement as they were not

payments made in the maintenance of the superannuation

funds under the Master Trust for the sole purposes set out in

s 62 of the SIS Act; rather, they were payments benefitting
Suncorp and Financial Services Licensees,

By reason of the matters particularised in (i) to (iii} above, a prudent
superannuation trustee in the position of trustee of the Sunecorp-Funds

superannuation funds under the Master Trust would not have:




v)

(vii)
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(A)  madethe-Grandfathering-Besisien;charged members Excess

Fees to fund the making of Conflicted Remuneration Payments
after 1 July 2013; or

(B) executed-the-Bistribution-Agreements;made any of the

Conflicted Remuneration Payments after 1 July 2013.

Further or in the alternative to sub-paragraphs (i} to (iv) above, a

prudent superannuation trustee in the position of trustee of the

superannuation funds under the Master Trust would not have:

(A) made any of the Continuation of Conflicted Remuneration

Decisions; or

(B) engaged in any of the acts in Implementing the Continuation of

Conflicted Remuneration Decisions.

Further or in the aliernative to sub-paragraphs (i) to (v} above, a

prudent superannuation trustee in the position of trustee of the

superannuation funds under the Master Trust would have from no later
than 1 July 2013:

(A) ceased charqing Excess Fees to members to fund the making

of Conflicted Remuneration Payments; and

(B) ceased making the Conflicted Remuneration Payments.

Further or in the alternative to sub-paragraphs {i) to (vi) above, without

limitation, Suncorp could have:

(A) terminated the Superseded Distribution Agreement;

(B) amended the Trust Deed, the Governing Rules (applicable to

each of the Divisions, Sub-Divisions and Plans that issued

Suncorp Products), the Suncorp Products, or the PDS issued in

respect of each of the Suncorp Products, to remove: (1)




(b)

()

(D)
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Conflicted Remuneration Payments; and {2) the levying of

Excess Fees on members to fund Conflicted Remuneration

Payments;

used the Intra-Fund Transfer Power under the Trust Deed to

transfer the interests of members to a Division. Sub-Division or

Plan that issued a Suncorp Product that did not invelve: {1) the

payment of Conflicted Remuneration; or {2) the levying of

Excess Fees on members to fund Conflicted Remuneration

Payments: or

not entered into or terminated the Suncorp Financial

Distribution Agreement, Guardian Distribution Agreement and

Standard Pacific Distribution Agreement.

inrmakingthe S Simplification-Dasision.;

(i)

making the Super Simplification Decision;

engaqging in each act in Implementing the Super Simplification

Decision.

Particulars

A prudent superannuation trustee in the position of trustee of the
Sunserp-Fundssuperannuation funds under the Master Trust would

have identified the following considerations as relevant:

(AA)

(A)

whether Suncorp could cease making Conflicted Remuneration

Payments:

whether it was lawful under the FOF A-amendmenisto-the
Gerporations-Ast Reforms for the Conflicted Remuneration

Payments to be continued;

what were the amounts that the Plaintiff and each of the Group

Members would pay in Fees if the Conflicted Remuneration

Payments were continued;

what were the benefits or services, if any, that the Plaintiff and

each of the Group Members would receive in return for the



D)

(E)

(F)

(G)

(H)
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continuation of the Conflicted Remuneration Payments_and the

charging of Excess Fees;

if there were any benefits or services that the Plaintiff and each
of the Group Members would receive in return for the
continuation of the Conflicted Remuneration Payments_and the

charging of Excess Fees, what was their estimated value;

whether, and to what extent, the financial impact to the Plaintiff
and each of the Group Members would outweigh any benefits
or services they would otherwise receive if the Conflicted

Remuneration Payments_and the charging of Excess Fees were

continued;

whether, and to what exfent, there was any conflict between the
interests of the Plaintiff and each of the Group Members on the

one hand and its own interests and the interests of the

representatives-Financial Services Licensees on the other;

whether the financial interests of the Plaintiff and each of the
Group Members would be adversely affected by any such

conflict;

whether priority would be given to the financial interests of the

Plaintiff and each of the Group Members over the interests of

Suncorp-members-of-the-Sunsorp-Adviser-Network-and-their

autheorisedrepresentatives and Financial Services Licensees;
andfer

whether the decision was only made for proper purposes_and,

in particular, whether it satisfied the Sole Purpose Requirement.

A prudent superannuation trustee in the position of trustee of the
Suncorp-Funds-superannuation funds under the Master Trust would

have taken all reasonable steps to obtain relevant information and

advice so as to:

(AA)

ascertain whether Suncorp could cease making Conflicted

Remuneration Payments:




(A)

(B)

(F)

59

ascertain whether it was lawful under the FOFA amendrmentste
the-Gerporations-Ast Reforms for the Conflicted Remuneration

Payments to be continued;

ascertain the amounts that the Plaintiff and each of the Group
Members would pay in Fees if the Conflicted Remuneration

Payments were continued;

ascertain the benefits or services that the Plaintiff and each of
the Group Members would receive in return for the continuation

of the Conflicted Remuneration Payments_and the charging of

Excess Fees;

ascertain the value of those benefits or services that the Plaintiff
and each of the Group Members would receive in return for the
continuation of the Conflicted Remuneration Payments and the

charging of Excess Fees;

ascertain whether, and to what extent, the financial impact to
the Plaintiff and each of the Group Members would outweigh
any benefits or services they would otherwise receive if the
Conflicted Remuneration Payments were continued_or the

charging of Excess Fees;

ascertain whether, and to what extent, there was any conflict
between the financial interests of the Plaintiff and each of the

Group Members on the one hand and its own interests and the
interests ofthe-membersofthe Suncorp-Adviser Network-and
theirauthorised-representatives Financial Services Licensees

on the other hand;

ensure that the financial interests of the Plaintiff and each of the
Group Members would not be adversely affected by any such

conflict;

ensure that priority was given to the financial interests of the

Plaintiff and each of the Group Members over the interests of
Suncorp-members-ofthe-Suncerp-Adviser Network-and-their
authorised-representatives and Financial Services Licensees;
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)] ensure that the decision was only made for proper purposes

and, in particular, ensure that it satisfied the Sole Purpose

Requirement.

A prudent superannuation trustee in a position of trustee of the
Suneerp-Fundssuperannuation funds under the Master Trust would

have taken into account the following relevant considerations:

(AAY  Suncorp could cease making Conflicted Remuneration

Payments at any time;

{AB)} the fact that new members of the superannuation funds under

the Master Trust after 1 July 2014 would not and could not be

charged fees to pay for Conflicted Remuneration such that they

would be in a better financial position than members who were

charged fees to pay for Conflicted Remuneration;

(A) it maywould have been unlawful under the FOFA amendments
to the Corporations Act for the Conflicted Remuneration

Faymenis to be continued_upon the Plaintiff and Group

Members obtaining their interests in the New Superannuation

Products;

{B) the amounts the Plaintiff and each of the Group Members wouid
pay in Fees if the Conflicted Remuneration Payments were

continued;

{C) the fact that no additional benefits or services would be
received by the Plaintiff and each of the Group Members in
return for the continuation of the Conflicted Remuneration

Payments_or the charging of Excess Fees;

(D)  the fact that it was in the financial interests of the Plaintiff and

each of the Group Members for; (1) the charging of Excess

Fees fo them to fund the payment of Conflicted Remuneration

fo cease; and {2} the Conflicted Remuneration Payments to

cease,

(E)  the fact that there was a significant actual conflict between the

financial interests of the Plaintiff and each of the Group



(F)

(G)
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Members on the one hand and its own interests and the

interests ofthe-mem

theirauthorised-representatives Financial Services licensees

on the other;

the fact that the financial interests of the Plaintiff and each of
the Group Members were adversely affected by that conflictin a

significant way;

the fact that priority had not been given to the financial interests
of the Plaintiff and each of the Group Members over the
interests of Suncorp—mermbers-of-the Suncorp-AdviserNetwerk

and-theirauthorisedrepresentatives_and Financial Services
Licensees;-andlor

the fact that the decision was made for an Improper Purpose-;

the fact that Suncorp had adopted the Suncorp Fee Purpose

and Suncorp’s Continuation of Fees Purpose;

the fact that the making of Conflicted Remuneration Payments
did not meet the Sole Purpose Requirement as they were not

payments made in the maintenance of the superannuation

funds under the Master Trust for the sole purposes set out in
s 62 of the SIS Act: rather, they were pavments benefitting

Suncorp and Financial Services Licensees.

By reason of the matters particularised in (i) to (iii) above, a prudent
superannuation trustee in the position of trustee of the Suneerp-Funds
superannuation funds under the Master Trust would not have;

nusd ke the Conflicted-R on P ,

continued to charge members Excess Fees to fund the making

of Conflicted Remuneration Payments; or

from-members funds continued to make the Conflicted

Remuneration Payments.
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(v) Further or in the alternative to sub-paragraphs (i) to (iv) above, a

prudent superannuation trustee in the position of trustee of the

superannuation funds under the Master Trust would not have.

(A) made the Super Simplification Decision; or

(B) engaged in_any of the acts in Implementing the Super

Simplification Decision.

(vi)  Further or in the alternative to sub-paragraphs (i} to (v) above, a

prudent superannuation frustee in the position of trusiee of the

superannuation funds under the Master Trust would have:

(A) ceased charging Excess Fees to members to fund the making

of Conflicted Remuneration Payments; and

(B) ceased making the Conflicted Remuneration Payments.

(vii)  Further or in the alternative to sub-paragraphs (i) to (vi) above, without

limitation, Suncorp could have:

(A)  terminated the Superseded Distribution Agreement;

(B) amended the Trust Deed, the Governing Rules {applicable o

each of the Divisions, Sub-Divisions and Plans that issued

Suncorp Products), the Suncorp Products or the PDS issued in

respect of each of the Suncorp Products, to remove: (1)

Conflicted Remuneration Payments:; and (2} the levying of

Excess Fees on members to fund Conflicted Remuneration

Payments;

(C) used the Intra-Fund Transfer Power under the Trust Deed to

transfer the interests of members to a Division, Sub-Division or

Plan that issued a Suncorp Product that did not involve: (1) the

payment of Confiicted Remuneration; or (2} the levying of

Excess Fees on members to fund Conflicted Remuneration

Payments; or
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(D) not entered into or terminated the Suncorp Financial

Distribution Agreement, Guardian Distribution Agreement and

Standard Pacific Distribution Agreement.

o~ I E]- L - atal =) alkiatalllalsl iors G o arRnars—o

Suneerp-Funds Former Best Interests Duty and the Best Interests Duty. namely the

covenant in s 52(2)c) of the SIS Act (Best Interests Contraventions):

{a)  in-making-the-Grandfathering-Desision;-and;

(ii)

(iii)

making each of the Continuation of Conilicied Remuneration

Decisions;

engaging in each act of Implementing the Continuation of Conflicted

Remuneration Decisions; and

Particulars

ot o i g a0 ¢ "
S Eund " I the thi it ol
subparagraph-49{a)}above;Paragraph 33(c)-(e) above and the

particulars thereto are repeated.

wowld-aot-have A prudent superannuation trustee in the position of

trustee of the superannuation funds under the Master Trust would

have:

(A) made-the-Grandfathering Decisienidentified the considerations

set out in particular {i} to subparagraph 49({a} above and

particular (i}(A) to subparagraph 51(a)} below;
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(v)
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{B) exascuted-the-Distribution-Agreementstaken all reascnable steps

to obtain the information and advice set out in particular (ii) to

subparagraph 49(a) above and particular (i)(B) to subparagraph

51(a) below; and

taken into account the considerations set out in particular (jii) fo

subparaqgraph 49(a) above and particular (()(C) to subparagraph

51{a) below.

By reason of the matters particularised in (i} to (iii) above, a prudent

superannuation trustee in the position of trustee of the superannuation

funds under the Master Trust would not have:

(A) charged members Excess Fees 1o fund the making of

Conilicted Remuneration Payments after 1 July 2013; or

(A}  made any of the Conflicted Remuneration Payments after 1

July 2013.

Further or in the alternative to sub-paragraphs (i} to (iv} above, a

prudent superannuation trustee in the position of trustee of the

superannuation funds under the Master Trust would not have:

(A) made any of the Continuation of Conflicted Remuneration

Decisions; or

(B) engaged in any of the acts in Implementing the Continuation of
Conflicted Remuneration Decisions.

Further or in the alternative to sub-paragraphs (i} to (v} above, a

prudent superannuation trustee in the position of trustee of the

superannuation funds under the Master Trust would have from no later
than 1 July 2013:

(A ceased charging Excess Fees to members to fund the making

of Conflicted Remuneration Payments; and
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(B) ceased making the Conflicted Remuneration Payments.

(viiy  Further or in the alternative to sub-paragraphs (i) to {vi) above, without

limitation, Suncorp could have:

(A)  terminated the Superseded Distribution Agreement;

(B) amended the Trust Deed, the Governing Rules (applicable to

each of the Divisions, Sub-Divisions and Plans that issued

Suncorp Producis), the Suncorp Products or the PDS issued in

respect of each of the Suncorp Products, to remove: {1)

Conflicted Remuneration Payments: and (2} the charging of

Excess Fees on members to fund Conflicted Remuneration

Payments;

(C)  used the Intra-Fund Transfer Power under the Trust Deed fo

transfer the interests of members to a Division, Sub-Division or

Plan that issued a Suncorp Product that did not involve: (1) the

payment of Conflicted Remuneration: or (2) the charging of

Excess Fees on members to fund Conflicted Remuneration

Payments: or

(D) not entered into or terminated the Suncorp Financial

Distribution Agreement, Guardian Distribution Agreement and

Standard Pacific Distribution Agreement.

(b) in-making-the-Super-Simplification-Besision-.

{H making the Super Simplification Decision;

(i) engaging in each act of Implementing the Super

Simplification Decision.

Particulars

particulars thereto are repeated.
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(iii)

(v)
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subparagraph-5Hd) belows-andParticulars to paragraph 46 above are
repeated,

wouldnothaveA prudent superannuation trustee in the position of

trustee of the superannuation funds under the Master Trust would

have:

(A)

identified the considerations set out in particular (i} fo

subparagraph 49(b} above and particular {i}A) to subparagraph
51(b) below;

(B) comtinwedtoreimburse-the Conflisted-Remuneration Payments
from-membersfunds-taken all reasonable steps to obtain the

information and advice set out in particular (ii) to subparagraph

49(b) above and particular (iXB) to subparagraph 51(b) below;

and

(C)  taken into account the considerations set out in particular (iii) to

subparagraph 49(b) above and particular {i){C) to

subparagraph 51(b) below.

By reason of the matters particularised in (i) to (iii) above, a prudent

superannuation trustee in the position of trustee of the superannuation

funds under the Master Trust would not have:

{A) continued to charge members Excess Fees to fund the making

of Conflicted Remuneration Payments; or

(B)  continued to make the Conflicted Remuneration Payments.

Further or in the alternative to sub-paragraphs (i) to {iv) above, a

prudent superannuation trustee in the position of trustee of the

superannuation funds under the Master Trust would not have;

(A) made the Super Simplification Declsion; or
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(B) engaged in_any of the acts in Implementing the Super

Simplification Decision.

(viy  Further or in the alternative to sub-paraqraphs (i} to (v} above, a

prudent superannuation irustee in the position of trustee of the

superannuation funds under the Master Trust would have:

(A)  ceased charging Excess Fees to members to fund the making

of Conflicted Remuneration Paymenis; and

(B) ceased making the Conflicted Remuneration Payments.

(viiy  Further or in the alternative to sub-paragraphs (i} to {vi} above. without

limitation, Suncorp could have:

(A) terminated the Superseded Distribution Agreement;

(B) amended the Trust Deed, the Governing Rules (applicable to

each of the Divisions, Sub-Divisions and Plans that issued

Suncorp Products), the Suncorp Products or the PDS issued in

respect of each of the Suncorp Products, to remove: (1)

Confiicted Remuneration Payments; and (2) the levying of

Excess Fees on members to fund Conflicted Remuneration

Payments;

{C}  used the Intra-Fund Transfer Power under the Trust Deed to

transfer the interests of members to a Division. Sub-Division or

Plan that issued a Suncorp Product that did not involve: (1) the

payment of Conflicted Remuneration; or (2} the levying of

Excess Fees on members to fund Conflicted Remuneration

Payments; or

(D) not entered into or terminated the Suncorp Financial

Distribution Agreement, Guardian Distribution Agreement and

Standard Pacific Distribution Agreement.

51 Suncorp contravened:

(a) the covenant in s 52(2)(d) of the SIS Act (SIS Act Conflict of Interest

Contraventions);
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{b) the General Law Conflict Duty (General Law Conflict of Interest

Contraventions),

to give priority to the interests of its members over the interests of itself and the
memb £ the S AdviserN I | thoir authorised
representativesFinancial Services Licensees in circumstances where there was a
conflict between the interests of its members the-members-ofthe-Suncerp-Adviser
Network-and-theirautherised-representativeson the one hand and the interests of

Suncorp or Financiat Services Licensees on the other hand:

(c) in-making-the-Grandfathering-Desisien::

(i) making each of the Continuation of Conflicted Remuneration

Decisions;

(ii) engaging in each of the acts of Implementing the Continuation of

Conflicted Remuneration Decisions:

Particulars

(i) A prudent superannuation trustee in the position of trustee of the
Sunecerp-Fundssuperannuation funds under the Master Trust would
have-identifice:

continwedidentified: (1) the considerations set out in particular

(i) to subparagraph 49(a) above; (2) the financial interests of the

Plaintiff and each of the Group Members in the particulars to

paragraph 46 above: (3} its financial interests set out in the

particulars to paragraph 46 above; and (4) its interests set out

in the particulars to paragraph 46 above;

(B) the benefi cos-that the Plaintif and_oach-of the-G
Mot e rocaive fop.tt nuation okl

Conflisted-Remuneration-Rayments;taken all reasonable steps

to obtain the information and advice set out in particular (ii) to

subparagraph 49(a) above; and
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(C)

was-theirestimated-valuetaken into account the considerations

set out in particular {iii) to subparagraph 49(a) above.

(il

By reason of the matters particularised in (i) above, a
prudent superannuation trustee in the position of trusteg of the

superannuation funds under the Master Trust wouid not have:

(A) : it i . he i e ‘3
members-ef-the-Suneorp-Fundscharged members Excess Fees
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(iv)

V)
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to fund the making of Conflicied Remuneration Payments after

1 July 2013; or

(B) : ! ite it I et iali ‘4
members-ofthe-Suncorp-Fundsmade any of the Conflicted

Remuneration Payments after 1 July 2013.

By-reason-of the-matiers-partistarisedinFurther or in the alternative to

sub-paragraphs (i} to (ii) above, a prudent superannuation trustee in
the position of trustee of the Surcerp-Fundsguperannuation funds

under the Master Trust would not have:

(A) made-the-Grandfathering Decisionmade any of the Continuation

of Conflicted Remuneration Pecisions; or

(B) executed-the Distribution-Agreements:engaged in any of the

acts in Implementing the Continuation of Conflicted

Remuneration Decisions.

Further or in the alternative to sub-paragraphs (i} to (iii} above, g

prudent superannuation trustee in the position of trustee of the

superannuation funds under the Master Trust would have from no later
than 1 July 2013:

(A) ceased charging Excess Fees to members to fund the making

of Conflicted Remuneration Payments: and

(B) ceased making the Conflicted Remuneration Payments.

Further or in the alternative to sub-paragraphs (i) to (iv) above, without

limitation, Suncorp could have:

(A) terminated the Superseded Distribution Agreement;

(B) amended the Trust Deed, the Governing Rules (applicable to

each of the Divisions, Sub-Divisions and Plans that issued




(d)

(C)

(D)
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Suncorp Products), the Suncorp Products, or the PDS issued in

respect of each of the Suncorp Products, to remove: (1)

Conflicted Remuneration Pavments; and (2) the levying of

Excess Fees on members to fund Conflicted Remuneration

Payments:

used the Intra-Fund Transfer Power under the Trust Deed to

transfer the interests of members to a Division, Sub-Division or

Plan that issued a Suncorp Product that did not involve: (1) the

pavment of Conflicted Remuneration; or (2) the levying of

Excess Fees on members to fund Conflicted Remuneration

Payments; or

not entered into or terminated the Suncorp Financial

Distribution Agreement, Guardian Distribution Agreement and
Standard Pacific Distribution Agreement.

in-making-the-Super-Simplification Desision-:

(i) making the Super Simplification Decision;

(ii) engaging in each of the acts of implementing the Super Simplification

Decision.

Particulars

(i) A prudent superannuation trustee in the position of trustee of the

Suncerp-Fundssuperannuation funds under the Master Trust would

continuedidentified: (1) the considerations set out in particular

(i} to subparagraph 49(b) above; (2) the financial interests of the

Plaintiff and each of the Group Members set out in the

particulars to paragraph 46 above: {3) its financial interests set

cut in the particulars to paragraph 46 above; and {4) its

interests set out in the particulars to paragraph 46 above;
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to obtain the information and advice set out in particular {ii} to

subparagraph 49(b) above; and

it 4 . , i he Plaintiff I
 the-G Mot I L :
nuali ¢ the Conflictod-R ionP i
was-theirestimatedvalue:taken into account the considerations

set out in particular (iii) to subparagraph 49(b) above.
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(i)
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By reason of the matters particularised in (i) above, Aa prudent

superannuation trustee in the position of trustee of the Sunscerp

Fundssuperannuation funds under the Master Trust would not have:

(A) : Lite f il : the i sl ts of 4
members-of-the-Suneerp-Fundscontinued to charge members

Excess Fees to fund the making of Conflicted Remuneration

Payments; or

(B) : Lite | | the-fi iabint s of ot
meombers-of-the-Sunserp-Fundscontinued to make the

Conflicted Remuneration Payments.

By-reasen-of the-matiers-particularsed-inFurther or in the alternative to

sub-paragraphs (i) to (ii) above, a prudent superannuation trustee in
the position of trustee of the Sunecerp-Fundssuperannuation funds

under the Master Trust would not have;

(A)

frommembersfunds-engaged in any of the acts in Implementing

the Super Simplification Decision.

Further or in the alternative to sub-paragraphs (i} to (iii} above, a

prudent superannuation trustee in the position of trustee of the

superannuation funds under the Master Trust would have:

(A) ceased charging Excess Fees to members to fund the making

of Conflicted Remuneration Payments; and

(B) ceased making the Conflicted Remuneration Payments.

Further or in the alternative to sub-paragraphs {i} to (iv) above, without

limitation, Suncorp could have:

(A) terminated the Superseded Distribution Agreement;

(B) amended the Trust Deed, the Governing Rules (applicable to

gach of the Divisions, Sub-Divisions and Plans that issued
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Suncorp Products), the Suncorp Products or the PDS issued in

respect of each of the Suncorp Products, to remove: (1)

Conflicted Remuneration Payments: and (2) the levying of

Excess Fees on members to fund Conflicted Remuneration

Payments;

{C) used the Intra-Fund Transfer Power under the Trust Deed to

transfer the interests of members to a Division, Sub-Division or

Plan that issued a Suncorp Product that did not involve: {1} the

payment of Conflicted Remuneration; or {2) the levying of

Excess Fees on members to fund Conflicted Remuneration

Payments; or

(D)  not entered into or terminated the Suncorp Financial

Distribution Agreement, Guardian Distribution Agreement and

Standard Pacific Distribution Agreement.

51A  In failing to advise or alternatively not advising the Plaintiff and Group Members of the

mafters pleaded in paragraphs 45C or 45D above, Suncorp contravened:

(a) the SIS Act Covenants (SIS Act Failure fo Advise Contravention);

{b) the General Law Conflict Duty (General Law Failure to Advise
Contravention).

51B The contraventions by Suncorp pleaded in paragraphs 49, 50, 51 and 51A above also

constituted:

(a)  contraventions by it of s 55(1) of the SIS Act (prior to 6 April 2019):

(b)  contraventions by it of s 54B(1) of the SIS Act (after 6 April 2019),

(Other SIS Act Contraventions).

51C _ Further or alternatively, the contraventions by Suncarp pleaded in paragraphs 49, 50,
51, 51A, 51B were breaches of the Trust Deed and thereby breaches of trust

(Breaches of Trust).

F.1 Unconscionable Conduct

51D At all material imes, the Plaintiff and the Group Members:

(a) had nc ability, by reason of inequality of bargaining power, fo negotiate with

Suncorp in relation to whether Suncorp would:
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{i) make any of the Continuation of Conflicted Remuneration Decisions or

engage in any of the acts of Implementing the Conflicted Remuneration

Decisions;

(ii) make the Super Simplification Decision or engage in any of the acts of

|mplementing the Super Simplification Decision:

(iii) perform any Cessation of Arrangement Act, Cessation of Payment Act

or Cessation of Member Charging Act;

{iv)  adoptand implement the Suncorp Fee Purpose;

{v) adopt and implement Suncorp’s Continuation of Fees Purpose;

(vi) adopt and implement the {mproper Purpose;

(vii)  continue to charge Excess Fees to fund Conflicted Remuneration
Payments after 1 July 2013; or

(viii) continue to make Conflicted Remuneration Payments after 1 July

2013; and

(b) were in a position of vulnerability as against Suncorp in respect of its

performance of its role as frustee of the superannuation funds under the

Master Trust, and Suncorp owed them trustee and fiduciary duties in_that

capacity.

Particulars

(i) Suncorp issued PDS in respect of the Suncorp Products

that invited persons fo apply to become members on

terms of adhesion; and

(i) Suncorp had the power to unilaterally amend the

Governing Rules applying to Divisions, Sub-Divisions

and Plans under the Trust Deed, and the terms on

which Suncorp Products were issued pursuant to
PDS's.

51E At all material times to date, Suncorp has engaged in a course of conduct or pattern

of behaviour designed to ensure that:
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(a) Conflicted Remuneration Payments were continued to be paid; and

(b)  members continued to be charged Excess Fess to fund Confiicted

Remuneration payments,

o the extent that Suncorp considered it was not prohibited to do so under the FOFA

Reforms (Suncorp’s Unconscionable Course of Conduct).

Particulars

The course of conduct or pattern of behaviour includes:

making the Continuation of Conflicted Remuneration Decisions;

engaging in acts Implementing the Conflicted Remuneration Decisions;

making the Super Simpiification Decision;

engaging in acts Implementing the Super Simplification Decision;

not performing any Cessation of Arrangement Act, Cessation of
Payment Act or Cessation of Member Charging Act;

adopting and implementing the Suncorp Fee Purpose:

adopting and implementing Suncorp's Continuation of Fees Purpose;

adopting and implementing the impreper Purpose;

continuing to charge Excess Fees 1o fund the payment of commissions

that were Conflicted Remuneration after 1 July 2013;

continuing to pay commissions that were Conflicted Remuneration
after 1 July 2013;

Prior to 6 March 2017, Suncorp:

(A) knew it was required to transfer ADAs for all members of

superannuation funds under the Master Trust to a MySuper
default option by 1 July 2017

(B) was granted an authority to offer a MySuper product known as

the Suncorp Lifestage Fund;
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(D)

(H)
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emailed Financial Services Licensees lists of their clients who

were members of the superannuation funds under the Master

Trust with accrued default amounts (ADA Lists);

provided the ADA Lists to an intermediaries team that was set

up by Suncorp to assist Financial Services Licensees and build

relationships with Financial Services Licensees;

communicated to Financial Services Licensees that Conflicted

Remuneration would be pavable on Suncorp Products that
contained ADAs until 2017,

communicated to Financial Services Licensees that, for

members who had made an investment decision opting out of

the transfer to the Suncorp Lifestvle Fund, Conflicted

Remuneration would still be paid;

communicated to Financial Services Licensees that Suncorp

recommended that Financial Services Licensees call or write to

their clients who were members of superannuation funds under

the Master Trust with ADAs and encourage them to make an

investment decision;

In doing so, Suncorp knew that it was encouraging advisors to

recommend to clients that they take a step which would result

in: {i) the client continuing to be charged Excess Fees; and (ii)

Conflicted Remuneration Pavments continuing to be made in

relation to that client;

(xii) QOnor about 6 March 2017, Suncorp notified members of

superannuation funds under the Master Trust with ADAs:

(A)

(B)

of Suncorp’s intention to transfer their ADAs into the Suncerp

Lifestyle Fund, if they did not make an investment direction
opting out of the transfer; and

the period in which members could give an investment direction

and thereby opt out of the transfer.

51F The Plaintiff repeats paragraphs 29, 28A, 298, 398, 458, 47 and 48 above,
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51G __ Each of Suncorp's conduct in:

(@)
(b)

()

making each of the Continuation of Conflicted Remuneration Decisions;

engaging in each act of Implementing the Continuation of Conflicted

Remuneration Decisions;

making the Super Simplification Decision;

engaging in each act of Implementing the Super Simplification Decision;,

not performing any Cessation of Arrangement Act, Cessation of Payment Act

or Cessation of Member Charging Act:

adopting and engaqing in each act of implementing the Suncorp Fee Purpose;

adopting and engaging in each act of implementing Suncorp's Continuation of

Fees Purpose;

adopting and engaging in each act of implementing the Improper Purpose;

deciding not to, prior to 1 July 2013:

(i terminate the Superseded Distribution Agreement;

{ii) amend the Trust Deed, the Governing Rules (applicable to each of the

Divisions, Sub-Divisions and Plans that issued Suncorp Products), the

Suncorp Products or the PDS issued in respect of each of the Suncorp

Products, to remove Conflicted Remuneration Payments and o

remove the levying of Excess Fees on members for the Conflicted

Remuneration Payments;

{iii) use the Intra-Fund Transfer Power under the Trust Deed to transfer the

interests of members to a Division, Sub-Division or Plan that issued a

Suncorp Product that did not involve the payment of Conflicted
Remuneration or the levying of Excess Fees on members for the

Conflicted Remuneration Payments: or

(iv) not enter into or terminate the Suncorp Financial Distribution

Agreement, Guardian Distribution Agreement and Standard Pacific

Distribution Agreement;
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)} continuing to make Conflicted Remuneration Payments and charge members

Excess Fees o fund the making of Conilicted Remuneration Payments in

refation to the Suncorp Products:

(i) after 1 July 2013; and

(if) after 1 August 2016; and

(k) not ceasing on and from 1 July 2013 the making of Conflicted Remuneration

Payments or the charging of Excess Fees,

was (and is), in all the circumstances, uncenscionable within the meaning of s 12CH
of the ASIC Act.

By reason of the matters pleaded in paragraphs 24D, 51D to 516 above, Suncorp

52

contravened s 12CB of the ASIC Act (Unconscionable Conduct Contravention).

l.oss or Damage

Had Suncorp complied with its Statutory Covenants-in-making-the-Grandfathering
Degisien, the General Law Conflict Duty or not engaged in each of the Due Care and

Skill Contraventions, Best Interest Contraventions, SIS Act Conflict of Interest

Contraventions, SIS Act Failure to Advise Contravention, Other SIS Act

Contraventions (collectively SIS Act Contraventions), General Law Conflict of

Interest Contraventions, General Law Failure to Advise Contravention, Breaches of

Trust or the Unconscionable Conduct Contravention, Suncorp would not have:

(a) made the-Grandfatherng Descisionany of the Continuation of Conflicted

Remuneration Decisions; or

(b) entered-into-the-Distribution-Agreements;engaged in any of the acts of

Implementing the Continuation of Conflicted Remuneration Decisions,

including:

members Excess Fees to make the Conflicied Remuneration Payments

referred to in paragraph 39 above from 1 July 2013 onwards; or
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above-from-membersifundsmade any of the Conflicted Remuneration

FPavments referred to in paragraph 39 above in relation to the Suncorp

Products from 1 July 2013 onwards.

By reason of the centraventions-by-Suncerp-of-its-Statutery-Covenants-in-making-the
Grandfathering-Desision matters pleaded in paragraphs 46, 47, 48, 49(a}, 50{(a),
51(a), 51A, 51B, 51C, 51H and 52 above, the Plaintiff and each Group Member has

suffered loss or damage.

Particulars

(1)

The deduction of Excess Fees from the Plaintiff and Group Members'

accounts to fund the Caonflicted Remuneration Payments referred fo in

paragraph 32 above from 1 July 2013 onwards and the making of

those payments has caused a reduction in the accounts of the Plaintiff

and Group Members and a corresponding reduction in the amounts

they have either received, or can expect to receive, in respect of their

investment(s) in Suncorp Products.

Further or in the alternative to (i) above, the deduction of Excess Fees

from the Plaintiff and Group Members' accounts to fund the Conflicted

Remuneration Payments referred to in paragraph 39 above from 1 July

2013 onwards and the making of those payments has caused, and

continues to cause, a reduction in the assets of the superannuation

funds under the Master Trust, thereby causing a reduction in the
amounts that the Plaintiff and Group Members have received, or can

expect to receive, in respect of their investment({s) in Suncorp

Products.
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(i) Further or alternatively to {i) and (ii) above, the SIS Act Failure to

Advise Contravention or the General Law Failure fo Advise

Contravention caused a loss of a valuable opportunity to manage

affairs in relation to superannuation with the benefit of relevant advice.

(iv)  With respect to Group Members referred to in subparagraphs 3(c) and
3(d) of Part C of this Amended Commercial List Statement, those

Group Members have received, or were entitled to receive. less than
they otherwise would receive or were entitled o receive, by reason of;

{a) a reduction in the accounts of the relevant member referred to in

particular (i) of this paragraph; (b) further or alternatively. the reduction

in the assets of the superannuation funds under the Master Trust

referred to in particular (i) of this paragraph; (c) further or alternatively,

the loss of the valuable opportunity referred to in particular (iii) of this

paragraph.

(v) Particulars of the amount of Excess Fees and Conflicted Remuneration

Payments from 1 July 2013 onwards is not presently known and will be

provided following discovery and the service of evidence.

(vi)  Further particulars of the loss and damage suffered by the Plaintiff will

be served after discovery or following the Plaintiff's evidence in chief.

(vii)  Eurther particulars of the loss and damage suffered by Group Members

will be provided following discovery, the service of evidence or other

such time that it is necessary to particularise Group Members’ claims.

Further or in the alternative to the allegations in paragraph 52 and 53 above, had

Suncorp complied with its Statutory Covenants inmaking-the-Super-Simplification
Desision, the General L aw Conflict Duty or not engaged in each of the SIS Act

Contraventions, General Law Conflict of Interest Contraventions, Generai Law Failure

io Advise Conftravention, Breaches of Trust or the Unconscionable Conduct

Contravention, Suncorp would not have:

Decision: or
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(b)

Superannuation-Funds-from-1-August-2016-opwards-engaged in the acts of

Impiementing the Super Simplification Decision,

including:

{c) charged members Excess Fees to make the Conflicted Remuneration

Payments referred to in paragraph 45 above: or

(d) made the Conflicted Remuneration Payments referred fo in paragraph 45

above,

in relation to the Suncorp Products from 1 August 2016 onwards.

By reason of the i its-Statute ovenantsin-makingth

Super-Simplification Desisionmatters pleaded in paragraphs 46, 47, 48, 49(b), 50(b),
51(b}, 51A, 51B, 51C, 51H and 54 above, the Plaintiff and each Group Member has

suffered loss or damage.

Particulars

(i) The deduction of Excess Fees from the Plaintiff and Group Members’

accounts to fund the Conflicted Remuneration Payments referred o in

paragraph 45 above from 1 Auqust 2016 onwards and the making of

those payments has caused a reduction in the accounts of the Plaintiff

and Group Members and a corresponding reduction in the amounts

they have either received, or can expect to receive, in respect of their

investment(s) in Suncorp Products.
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(i) Further or in the alternative ic (i) above, the deduction of Excess Fees

from the Plaintiff and Group Members’ accounts to make the Conflicted

Remuneration Payments referred to in paragraph 45 above from 1

August 2016 onwards and the making of those payments has caused,

and continues to cause, a reduction in the assets of the

superannuation funds under the Master Trust, thereby causing a

reduction in the amounts that the Plaintiff and Group Members have

received, or can expect to receive, in respect of their investment(s) in

Suncorp Products,

(i) Further or alternatively to (i) and (ii} above, the SIS Act Failure to

Advise Contravention or the General Law Failure to Advise

Contravention caused a loss of a valuable gpportunity to manage

affairs in relation to superannuation with the benefit of relevant advice.

(iv)  With respect to Group Members referred to in subparagraphs 3(c} and
3{d) of Part C of this Amended Commercial List Statement, those
Group Members have received, or were entitled to receive, less than
they otherwise would receive or were entitled to receive, by reason of:
{a) a reduction in the accounts of the relevant member referred to in
particular (i} of this paragraph; (b} further or alternatively, the reduction
in the assets of the superannuation funds under the Master Trust
referred to in particular (i) of this paragraph; or (c) further or
alternatively, the loss of the valuable opportunity referred to in
particular (iii} of this paragraph.

(v) Particulars of the amount of Excess Fees and Conflicted Remuneration

Payments referred to in paragraph 45 above from 1 August 2016

onwards is not presently known and will be provided following

discovery.

(vi)  Further particulars of the loss and damage suffered by the Plaintiff will

be served after discovery or following the Plaintiff's evidence in chief.

(vii)  Further particulars of the loss and damage suffered by Group Members

will be provided following discovery, the service of evidence or other
such time that it is necessary to particularise Group Members’ claims.

56 By reason of the matters pleaded in paragraphs 52 to 55 above, Suncorp is liable to

compensate pay equitable compensation or pay damages to the Plaintiff and each of
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the Group Members for the loss or damage referred to in paragraphs 53 and 55

above.
Particulars

SIS Act, s 55(3)-.and s 315(11); ASIC Act, s 12GF(1) or
12GM(1) or (2): the equitable jurisdiction of the Court; and Civil
Procedure Act 2005 (NSW), s 177(1}H and (2).

56A  Further to paragraph 56 above, by reason of the matters pleaded in paragraphs 52 to
55 above, Suncorp should be restrained from:
(@)  continuing to charge Excess Fees to fund the payment of Conflicted
Remuneration; and
(b)  continuing to pay Conflicted Remuneration,
Particulars
SIS Act, s 315(1) and (2); ASIC Act, s 12GD(1) or s 12GM(1) or
{2): and the equitable jurisdiction of the Court,
H Involvement
57 Each of the Directors knew, at the time of the-making each of the Grandfathering

BeasisienContinuation of Conflicted Remuneration Decisions:

(@) the matters pleaded in paragraphs 25402811 1o 15 and 24F to 30 above;
Particulars
The knowledge of each of the Directors can be inferred from:

(i) their positions as Directors of Suncorp; and

(ii) their roles as senior employees or senior executives of the
Suncorp Group, Suncorp andor Suncorp Lifes;

(i}  the significant quantum of Conflicted Remuneration Payments;

(iv)  the significant quantum of the Excess Fees;

(v) each Director receiving. reading and signing the Distribution
Agreements and being aware of their contents;
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(vi)

85

the purpose referred to in paragraph 378;

Further particulars will be provided following discovery or evidence.

(b) the matters pleaded in paragraphs 34 to 39C above and, in respect of

paragraph 46 above, each of the Directors knew or alternatively recklessly

shut their eves to the matters pleaded in paragraph 46 above.

Particulars

{i) Each of the Directors received, read and signed the Distribution
Agreements, and was aware of their contents and in particular the
terms of ¢l 7.1.

{ii) Each of the Directors knew the FOFA amendments to the Corporations
Act which commenced on 1 July 2012 and became mandatory on and
after 1 July 2013.

(iii) Further to particulars {i} and (ii) above, the knowledge of each of the
Directors can be inferred from:

(A)

(B)

(C)

(D)
(E)

their positions as Directors of Suncorp; and

their roles as senior employees or senior executives of the

Suncorp Group, Suncorp and-or Suncorp Life:;

the significant quantum of Conflicted Remuneration Payments;

the significant quantum of the Excess Fees;

the purpose referred 1o in paragraph 37B:

(iv) Further particulars will be provided following discovery or evidence.

{a) making-the Grandfathering-Pecisien-and

{b) executing-the Distributien-Agreements:[Intentionally left blank]

By-reason-of-the-matters-pleadedin-paragraph-58-eEach of the Directors:

{a) authorised, or participated in authorising, or alternatively approved or
participated in the approving of, the making of the-Grandfathering

Besisioneach of the Continuation of Conflicted Remuneration Decisions;
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authorised, or participated in authorising the execution of, the Distribution

Agreements;
executed the Distribution Agreements;

authorised, or participated in authorising,_or alternatively approved or

participated in the approving of. the making of the Conflicted Remuneration

Payments referredto-in-paragraph-38-above- under-the Distributien

from 1 July 2013 onwards; and

authorised, or participated in authorising,_or alternatively approved or
participated in the approving of, the+reimbursement-oi-the-Conilicted
B Hion P i rof Lo h-30-at : i
members funds the charging of Excess Fees to fund the Conflicted
Remuneration Payments from 1 July 2013-erwards.

Particulars

(i) Each of the Directors executed the Distribution Agreements.

(ii} Further or alternatively, in executing the Distribution
Agreements the Directors were authorising, or participating

in authorising, or alternatively approving or participating in

the approval of:

{A) the making of Conflicted Remuneration Payments from

1 July 2013;

(B) the charging of Excess Fees to fund those payments;

(iii) At no time after the execution of the Distribution Agreements,

did either Director take any step to:

(A) withdraw his authorisation or approval, or his

participation in the authorisation or approval referred to

in (ii) above;

(B) further. or alternatively, indicate to the Board of Suncorp

or otherwise, dissension to the continued making_of

Conflicted Remuneration Payments from 1 July 2013
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and the charging of Excess Fees io fund those

payments;

(C) further, or alternatively, cause or alternatively

encourage, Suncorp to cease making any Conflicted

Remuneration Payments from 1 July 2013 nor to cease

the charging of Excess Fees to fund those payments;

(D)  further, or alternatively, cause or alternatively

encourage, Suncorp to engade in a Cessation of

Arrangement Act (if arrangements existed contrary to

the Plaintiff's primary position), Cessation of Payment

Act, or Cessation of Charging Act;

{iv) Further, or alternatively, the gquantum of Conflicted

Remuneration Payments referred to in paragraph 39 above

was of such magnitude that it can be inferred that the

Directors authorised, or participated in authorising, or

alternatively approved or paricipated in the approval of, the

making of those Conflicted Remuneration Paymenis.

) Further, or alternatively, the guantum of Excess Fees to fund

the Conflicted Remuneration Payments referred to in

paragraph 39 was of such magnitude that it can be inferred

that the Directors autherised, or participated in authorising,

or alternatively approved or participated in the approvat of,

the charging of those Excess Fees.

(vi) Further particulars will be provided following discovery or

evidence.

The Plaintiff repeats paragraph 52 above.

By reason of the matters pleaded in 57 to 60 above, each of the Directors was

(a) involved within the meaning of s 55(3) of the SIS Act in the SIS Act

Contraventions: or
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{s) involved within the meaning of s 12G(F) or s 12GM(1) or {2)_of the ASIC Act in
the Unconscionable Conduct Contravention e-the-extentthatthey were

62 By reason of the matters pleaded in paragraphs 57 to 61(b} above, each of the
Directors is liable to compensate the Plaintiff and each of the Group Members for the

loss or damage pleaded-in-paragraphs-53-and-55-above that has been suffered by

the Plaintiff and each of the Group Members by reason of 8IS Act Cenfraventions or

the Unconscionable Conduct Contravention.

Particulars

SIS-Act-5-55(3)-

(i) The particulars of paragraph 83 are repeated.

(ii) SIS Act, s 55(3).

(i) ASIC Act, s 12GF(1) and s 12GM(1) or (2).

| Relief claimed

63 The Plaintiff claims for himself and on behalf of each of the Group Members the relief

set out in the accompanying Summons.
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D. QUESTIONS APPROPRIATE FOR REFERRAL TO A REFEREE.

Nif
The Plaintiff is willing to participate in a mediation at an appropriate time.
SIGNATURE

Signature of legal representative

Capacity Solicitor

Date of signature 20 December 2019



